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KENTUCKY  COURT  OF  APPEALS 


Jksse  Maratta,  et  ux  V.  William  H.  Ruble. 


Lost  by  Acts  of  Deceased. 
Where  a  devise,  is  left  open  to  a  contiiigeiic7»  which  may  be  performed 
by  the  testator,  and  he  negligently   performs   it,  by  transferring  the 
reversion  to  his  own  name,  and  devise  is  nuU  and  void  as  to  the  other 
legatees. 

Same. 

A  testator  devised  to  his  grand-children  certain  property,  with  a  right 
to  make  other  investments  equal  in  value,  in  lieu  thereof,  for  their 
joint  interest.  Afterwards,  he  purchased  lands  with  funds  equal  to  the 
amount  of  the  legacy,  but  took  the  title  in  his  own  name,  and  died 
without  making  further  provision.  Held  to  render  null  and  void  the 
legacy  under  the  will. 

Same— No  Writing  by  Testator  to  Bind  His  Estate. 

In  the  absence  of  a  writing  signed  by  the  testator,  and  the  convertance 
by  him  of  their  money  into  real  estate,  it  operates  as  an  ademption  of 
their  respective  legacies,  and  leaves  them  no  right  to  take  under  the  will. 

Same. 

The  devisees  would  only  be  entitled  to  the  land,  thus  purchased  by 
the  testator,  and  not  to  a  distribution  under  the  will. 

APPEAL    FROM    SPENCKU    CIRCTTIT    COURT. 

.    May  17,  1871. 

Opinion  of  the  Court  by  Judge  Lindsey: 

■ 

The  land  and  personal  property  devised  to  William  IT.  Ruble 
were  charged  with  the  payment  of  the  legacies  to  the  throe 
young  Hoiisers,  only  upon  the  condition  that  the  testator  during 
his  life  time  did  not  make  investments  for  them  equal  in  value 
to  the  respective  amounts  to  which  they  were  entitled,  or  if 
the  investment  was  for  their  joint  benefit,  equal  in  value  to 
the  aggregate  amount  devised  to  the  three  legatees. 

It  is  clear  from  the  will  itself  that  the  testator  reserved  to 
himself  the  right  to  make  such  investment,  and  we  think  the 
proof  in  the  record  can  leave  no  doubt  but  that  when  he  pur- 
chased the  tract  of  land  from  Holt,  it  was  for  the  express 
vol.  4 — 3. 
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purpose  of  making  a  proper  investment  of  that  portion  of  hid 
estate  he  intended  them  to  take  under  his  will.  He  so  expressed 
himself  at  the  time  of  the  purchase,  and  repeatedly  up  to  the 
time  of  his  death,  and  actually-  sold  o£F  a  portion  of  the  land 
to  reduce  its  value  to  the  amount  he  had  provided  that  hiu 
grand  children  should  take  under  his  will.  Appellants,  however, 
insist  that  as  he  took  the  title  of  the  tract  of  land  to  himself, 
and  as  he  failed  to  change  his  will  or  to  execute  any  writing 
whatever  evidencing  the  purpose  for  which  said  land  was 
bought,  that  it  did  not  pass  to  the  grand  children  under  the 
will,  but  that  so  far  as  the  same  is  concerned,  their  ancestor 
died  intestate.  If  this  be  correct,  (it  being  conceded,  as  it 
must  be,  that  the  testator  bought  the  land  for  the  grand  children, 
and  invested  in  it  the  money  he  intended  them  to  have),  then 
it  is  their  title  which  fails,  on  account  of  not  being  evidenced 
by  a  writing  signed  by  their  grandfather,  and  the  convertance 
of  the  money  intended  for  them  into  real  estate  operates  as  an 
ademption  of  their  respective  legacies,  and  leaves  no  right  to 
take  anything  under  the  will.  William  H.  Ruble  cannot  be 
compelled  to  make  good  the  devises  to  them,  because  the 
testator  relieved  the  estate  bequeathed  to  him  of  that  charge, 
by  making  an  investment  for  them  himself,  as  he  reserved  the 
right  to  do,  and  if  by  reason  of  carelessness  or  negligence  on 
the  part  of  the  grandfather,  the  grandchildren  lose  the  land 
bought  for  them  with  the  money  set  apart  for  their  benefit  by 
the  will,  it  is  their  misfortune,  and  one  for  which  William 
IT.  Ruble  cannot  be  held  responsible. 

It  is  not  pretended  that  the  testator  by  converting  into  land 
the  ^^money"  devised  to  the  three  grandchildren  intended  or 
contemplated  the  ademption  of  their  legacies,  and  as  no  such 
intention  appears  "from  the  will,  or  by  parol,  or  other  evidence" 
we  are  satisfied  that  it  would  do  violence  to  the  spirit  and 
intention  of  section  1,  article  3  of  chapter  46  of  the  Revised 
Statutes  to  hold  that  the  land  into  which  the  "money"  devised 
was  converted  did  not  pass  under  the  will  to  the  three  legatees. 
Wherefore  the  judgment  of  the  court  below  is  affirmed. 


Bullock  &  Davis,  for  appellant 
Z.  ]yheat,  for  appellee. 
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Nathan  Musobave  et  al  v.  James  P.  Powel  et  al. 

Covrta— Reasonable  Time  to  Comply  With  Mandate. 

An  opinion  of  the  Appellate  Court^  reyising  a  judgment  below,  implies 
that  the  litigant  shall  have  a  reasonable  time  to  comply  with  the  man- 
date, and  discharge  the  order. 


Ordinarily  actions  do  not  stand  for  trial  at  the  term  of  the  court  at 
which  a  mandate  of  the  Appellate  Court,  reversing  a  former  judgment 
in  the  case,  is  filed. 

Same— Process. 

Nor  can  a  decree  thereon,  in  the  court  below,  be  entered  until  process 
is  served  on  the  litigants. 

APPEAL  FROM   m'lEAN    CIRCUIT    COURT. 

May  22,  1871. 

Opinion  of  the  Court  by  Judge  Linpsey: 

By  a  former  opinion  of  this  court  reversing  a  judgment  of  the 
court  below,  it  was  directed  that  upon  the  return  of  the  cause, 
that  unless  either  Sharp  or  Higden  removed  the  lien  held  on  the 
land  by  Griffith's  executors,  the  contract  of  sale  by  Higdon  to 
the  Powers  should  be  rescinded,  upon  equitable  terms.  Such  an 
order  implied  that  the  parties  were  to  have  a  reasonable  time 
within  which  to  discharge  said  lien.  Ordinarily,  actions  do  not 
stand  for  trial  at  the  term  of  the  court  at  which  a  mandate  of  this 
court  reversing  a  former  judgment  in  the  case  is  filed,  but  it  seems 
that  in  this  case  the  court  proceeded  at  once  to  render  a  judgment 
rescinding  the  contract  of  sale  to  the  Powers  and  enforcing  the 
lien  of  Griffith's  executors.  Whether  or  not  this  fact  of  itself 
would  be  sufficient  to  authorize  a  reversal  of  the  judgment  by  this 
court  it  is  not  necessary  to  decide,  as  the  judgment  must  be 
reversed  for  another  reason.  It  does  not  appear  from  the  record, 
that  either  Sharp,  the  vendee  of  Griffith's  executors,  nor  Higden, 
his  vendee,  were  before  the  court  by  service  of  process,  nor  that 
either  of  them  were  parties  to  the  former  appeal.  It  was.  there- 
fore, erroneous  to  render  a  judgment  at  all,  as  the  rights  of  the 
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purpose  of  making  a  proper  investment  of  that  portion  of  his 
estate  he  intended  them  to  take  under  his  will.  He  so  expressed 
himself  at  the  time  of  the  purchase,  and  repeatedly  up  to  the 
time  of  his  death,  and  actually-  sold  o£F  a  portion  of  the  land 
to  reduce  its  value  to  the  amount  he  had  provided  that  liis 
grand  children  should  take  under  his  will.  Appellants,  however, 
insist  that  as  he  took  the  title  of  the  tract  of  land  to  himself, 
and  as  he  failed  to  change  his  will  or  to  execute  any  writing 
whatever  evidencing  the  purpose  for  which  said  land  was 
bought,  that  it  did  not  pass  to  the  grand  children  under  the 
will,  but  that  so  far  as  the  same  is  concerned,  their  ancestor 
died  intestate.  If  this  be  correct,  (it  being  conceded,  as  it 
must  be,  that  the  testator  bought  the  land  for  the  grand  children, 
and  invested  in  it  the  money  he  intended  them  to  have),  then 
it  is  their  title  which  fails,  on  account  of  not  being  evidenced 
by  a  writing  signed  by  their  grandfather,  and  the  convertance 
of  the  money  intended  for  them  into  real  estate  operates  as  an 
ademption  of  their  respective  legacies,  and  leaves  no  right  to 
take  anything  under  the  will.  William  H.  Ruble  cannot  be 
compelled  to  make  good  the  devises  to  them,  because  the 
testator  relieved  the  estate  bequeathed  to  him  of  that  charge, 
by  making  an  investment  for  them  himself,  as  he  reserved  the 
right  to  do,  and  if  by  reason  of  carelessness  or  negligence  on 
the  part  of  the  grandfather,  the  grandchildren  lose  the  land 
bought  for  them  with  the  money  set  apart  for  their  benefit  by 
the  will,  it  is  their  misfortune,  and  one  for  which  William 
H.  Ruble  cannot  be  held  responsible. 

It  is  not  pretended  that  the  testator  by  converting  into  land 
the  "money"  devised  to  the  three  grandchildren  intended  or 
contemplated  the  ademption  of  their  legacies,  and  as  no  such 
intention  appears  "from  the  will,  or  by  parol,  or  other  evidence" 
we  are  satisfied  that  it  would  do  violence  to  the  spirit  and 
intention  of  section  1,  article  3  of  chapter  46  of  the  Revised 
Statutes  to  hold  that  the  land  into  which  the  "money"  devised 
was  converted  did  not  pass  under  the  will  to  the  three  legatees. 
Wherefore  the  judgment  of  the  court  below  is  affirmed. 


Bulloch  &  Davis,  for  appellant 
Z.  ]yheat,  for  appellee. 
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Nathan  Musgbave  et  al  v.  James  P.  Powbl  et  al. 

CovrU— Reasonable  Time  to  Comply  With  Mandate. 

An  opinion  of  the  Appellate  Court,  revising  a  judgment  below,  implies 
that  the  litigant  shall  have  a  reasonable  time  to  comply  with  the  man- 
date, and  discharge  the  order. 

Same— Trial. 

Ordinarily  actions  do  not  stand  for  trial  at  the  term  of  the  court  at 
which  a  mandate  of  the  Appellate  Court,  reversing  a  former  judgment 
in  the  case,  is  filed. 

Same— Process. 

Nor  can  a  decree  thereon,  in  the  court  below,  be  entered  until  process 
is  served  on  the  litigants. 

APPEAL  FROM   m'lEAN   CIRCUIT   COURT. 

May  22,  1871. 

Opinion  of  the  Court  by  Judge  Lindsey: 

By  a  former  opinion  of  this  court  reversing  a  judgment  of  the 
court  below,  it  was  directed  that  upon  the  return  of  the  cause, 
that  unless  either  Sharp  or  Iligden  removed  the  lien  held  on  the 
land  by  GriflBth's  executors,  the  contract  of  sale  by  Higdon  to 
the  Powers  should  be  rescinded,  upon  equitable  terms.  Such  an 
order  implied  that  the  parties  were  to  have  a  reasonable  time 
within  which  to  discharge  said  lien.  Ordinarily,  actions  do  not 
stand  for  trial  at  the  term  of  the  court  at  which  a  mandate  of  this 
court  reversing  a  former  judgment  in  the  case  is  filed,  but  it  seems 
that  in  this  case  the  court  proceeded  at  once  to  render  a  judgment 
rescinding  the  contract  of  sale  to  the  Powers  and  enforcing  the 
lien  of  Griffith's  executors.  Whether  or  not  this  fact  of  itself 
would  be  sufficient  to  authorize  a  reversal  of  the  judgment  by  this 
court  it  is  not  necessary  to  decide,  as  the  judgment  must  be 
reversed  for  another  reason.  It  does  not  appear  from  the  record, 
that  either  Sharp,  the  vendee  of  Griffith's  executors,  nor  Higden, 
his  vendee,  were  before  the  court  by  service  of  process,  nor  that 
either  of  them  were  parties  to  the  former  appeal.  It  was.  there- 
fore, erroneous  to  render  a  judgment  at  all,  as  the  rights  of  the 
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parties  could  not  be  finally  determined.     Wherefore,  said  judg- 
ment is  reversed,  and  the  cause  remanded  for  proper  proceedings. 

Little,  for  appellant. 

Turner,  for  appellee. 


E.  Cubd's  Exobs.  V,  Joel  H.  Cued  et  al. 

Bonds — Sufficiency  of  the  Approval  by  Court. 

An  order  of  court  reciting  appearance  of  an  officer,  who  took  the  oath, 
etc.,  and  '^together  with  Curd,  et  al,  his  sureties,  entered  into  and 
acknowledged  a  covenant  to  the  Commonwealth,"  held  a  sufficient  approval 
of  the  officer's  bond. 

Courts — ^Duties  Tested  by  the  Records. 

Whether  a  court  performed  its  duty,  must  be  tested  by  the  record,  and 
not  by  extraneous  evidence,  and  will  be  presumed  to  have  done  what 
the  law  imperatively  required. 

APPEAL  FROM    CALLOWAY  CIRCUIT  COURT. 

May  9,  1871. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  was  an  ordinary  action  against  the  appellants  as  the 
sureties  of  Moses  Clayton,  late  a  constable  of  Calloway  county, 
on  a  covenant  admitted  to  have  been  executed  and  acknowledged 
by  them,  together  with  Clayton,  before  the  Calloway  county  court, 
as  his  official  bond  to  secure  the  performance  of  his  duties  as 
constable. 

After  filing  an  answer  presenting  certain  matters  of  defense 
and  proceeding  to  trial  thereon,  the  defendants  asked  and  obtained 
leave  to  file  an  amended  answer,  which  they  did,  alleging  in  effect 
that  although  they  signed  and  acknowledged  the  bond,  it  was  not 
obligatory  upon  them,  because  the  county  court  failed  to  approve 
and  accept  them  as  sureties  as  required  by  law  (R,  S.  Chap.  20, 
Art  J,  Sec,  2.) 


CUBD^S  ExOBfi.   V.    CUBD  ST  AL.    .  2r> 

Opinion  of  the  Court. 

With  other  evidence  adduced  on  the  trial  by  die  plaintiffs,  was 
an  order  of  the  county  court  of  the  same  date  as  the  bond,  in  these 
words:  "This  day  Moses  Clayton  produced  in  court  a  certificate 
of  his  election  to  fill  the  office  of  constable  for  the  first  district  in 
this  county,  and  thereupon  he  took  the  oath  required  by  the 
Constitution  and  laws  of  this  State,  and  together  with  Joel  H. 
Curd,  Robert  Boggs,  James  C.  Newport,  Gabriel  Smith  and 
Bichard  Grogan,  his  securities,  entered  into  and  acknowledged  a 
covenant  to  the  Commonwealdi  of  Kentucky  conditioned  accord- 
ing to  law." 

Construing  this  order  as  insufficient  to  prove  the  approval  and 
acceptance  by  the  county  court,  of  the  defendants  and  others,  as 
the  sureties  of  Clayton,  the  court  instructed  the  jury  peremptorily 
to  find  for  the  defendants,  which  they  did  accordingly;  and  this 
decision  being  properly  excepted  to,  is  now  complained  of  as 
error,  for  which  the  judgment  rendered  in  accordance  with  the 
verdict,  should  be  reversed  by  this  court 

Waiving  the  question  whether,  as  the  appellees  admitted  the 
due  execution  and  acknowledgment  of  the  bond  by  them,  and  that 
Clayton  thereupon  qualified  as  constable,  they  are  not  estopped 
to  deny  that  the  bond  was  obligatory  upon  them,  at  least  as  a 
common  law  covenant,  we  are  of  the  opinion  that  the  order  of  the 
^x)unty  court  sufficiently  imports  the  approval  of  the  sureties  in  the 
bond  as  required  by  law. 

While  it  is  true  that  the  question  whether  the  county  court  did 
its  duty  or  not,  must  be  tested  by  he  record,  and  not  by  extra- 
neous evidence,  yet  this  court  will,  in  accordance  with  a  general 
rule,  presume  that  it  did  what  the  law  imperatively  required,  if 
the  record  conduces  to  that  conclusion  and  contains  nothing  incon- 
sistent with  it  (Commonwealth  v.  Pullam,  S  Bush,  1^1).  This 
case  is  not  analagous  with  that  of  Fletcher,  £c.,  v.  height.  Barret 
&  Co,,  Jf  Bush,  SOS,  in  which  it  was  said  by  this  court :  "There 
being  no  record  evidence  that  the  bond,  as  executed,  was  ever 
approved. by  the  court,  nor  that  the  securities  who  did  sign  it,  were 
approved,  but  the  only  order  shown  negativing  this,  the  decision 
of  the  court  upon  the  issue  of  no  record,  and  his  peremptory 
instruction  to  the  jury  were  both  erroneous. 

But  in  this  case,  although  the  order  of  the  county  court  does 
not  state,  in  express  terms,  that  the  sureties  were  approved,  and 
the  bond  accepted,  there  is  not  only  nothing  in  the  order  repug- 


26  Kentucky  Opinions. 

Opinion  of  the  Court. 

nant  to  that  conclusion,  but  no  other  inference  can  be  fairly 
deduced  from  it 

The  peremptory  instruction  given  was,  therefore,  erroneous. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  other  proceedings  not  inconsistent  with  this 
opinion. 

Brown  &  Miller,  for  appellant, 

Stuhhlefield,  for  appellee. 


J.  GuTHEtB  Coke  v.  J.  Allen  Poetee,  et  al. 

Pleading — ^Petition  AUeging  Action  on  Supersedeas  Bond. 

A  petition,  alleging  the  execution  of  a  supersedeas  bond,  and  all  facta 
of  its  course  through  the  Appellate  Court,  constitutes  a  good  cause  of 
action. 

Same — ^Demurrer. 

A  demurrer  to  such  petition  should  be  overruled. 

APPEAL  FEOM   JEFFEB80N   OIECUIT  OOUET,  O.  P. 

May  1,  1871. 

Opinion  of  the  Couet  by  Judge  Petees  : 

It  is  alleged  in  the  petition  of  appellant  that  appellee  cove- 
nanted in  the  bond  sued  on  that  Porter  &  Brooks  would  pay  to 
appellant  all  costs  and  damages  that  might  be  adjudged  against 
them  on  the  appeal,  that  they  would  satisfy,  and  perform  the  said 
decree  in  case  it  should  be  affirmed,  and  any  judgment,  or  order, 
which  the  Court  of  Appeals  might  render,  or  direct  the  inferior 
court  to  render,  &c. 

A  copy  of  the  supersedeas  bond  is  filed,  which  is  made  the 
foundation  of  the  action,  containing  the  covenants  substantially 
as  recited. 

And  it  averred  that  on  the  17th  of  November,  1869,  that  the 
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Court  of  Appeals  adjudged  that  there  was  no  error,  in  the  judg- 
ment appealed  from^  that  the  same  be  affirmed,  and  that  the 
appellee  in  said  appeal  recover  from  appellant  ten  per  cent  dam- 
ages on  the  amount  superceded,  that  the  amount  superceded  was 
$1,687.48,  being  debt  and  interest  up  to  the  2nd  of  February, 
1869,  and  33  85-100  costs;  that  ten  per  cent  damages  amounted 
to  $172.20,  to  which  he  was  entitled  by  reason  of  said  affirmance, 
and  judgment  of  the  Court  of  Appeals,  which  was  then  due  and 
unpaid,  and  for  which  he  prayed  judgment 

The  covenant  on  the  part  of  appellees  to  pay  such  damages 
as  this  court  might  adjudge  in  the  appeal  in  case  of  affirmance, 
that  the  judgment  was  affirmed  with  ten  per  cent  damages  on  the 
amount  superceded,  the  precise  amount  of  the  damages,  and  he 
non-payment  thereof,  are  all  distinctly  set  forth  in  the  petition. 
The  covenant  and  the  breach  are  well  pleaded,  and  a  good  cause 
of  action  set  forth  in  the  petition,  and  consequently  the  demurrer 
to  it  should  have  been  overruled.  Wherefore,  the  judgment  is 
reversed,  and  the  cause  is  remanded,  with  directions  to  overrule 
the  demurrer  to  the  petition  and  for  further  proceedings  consistent 
with  this  opinion. 

Arbegust,  for  appellant. 

Stratum,  for  appellee. 
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T.  C.  CoL£MAN  V,  William  Ross  bt  al. 

Lis  Pendent— Attachment — ^Another  Suit  Pending. 

Where,  in  an  attachment  proceeding,  a  defendant  answers,  admitting 
owning  property  referred  to  in  another  suit  pending  against  him,  this  ia 
held  sufficient  to  constitute  a  lis  pendens  under  the  attachment. 

Laches. 

An  answer  filed  to  an  attachment  suit  three  months  after  service  of 
process,  and  the  cause  submitted  in  six  months,  held  not  laches. 

APPEAL    FROM    JEFFERSON    CIRCUIT    COURT,    CHY.    DIV. 

May  24,  1871. 

Opinion  of  the  Court  by  Jui3ge  Peters  : 

After  the  recovery  of  a  judgment  by  appellee  against  George 
W.  Wamack  and  a  return  of  nulla  bona  by  the  proper  officer  on 
an  execution  issued  thereon,  this  suit  in  equity  was  instituted  by 
appellee  against  Warnack  and  others  under  Sec,  J^lJt,  Civil  Code, 
for  the  discovery  of  any  money,  choses  in  action,  equitable,  or 
legal  interests,  and  all  other  property  to  which  said  Warnack  was 
entitled,  and  to  subject  the  same  to  the  satisfaction  of  his  judg- 
ment. On  the  filing  of  the  petition  four  copies  of  the  summons 
with  attachment  endorsed  as  the  clerk  certifies  issued,  with  the  mar 
shal  of  the  Louisville  chancery  court  returned,  executed  on  John 
Barks,  February  20,  1869;  on  John  McBrayer,  March  1,  1869; 
on  E.  D.  Force,  March  5,  1869,  by  delivering  to  each  a  copy,  and 
Greorge  Wamack  absent  from  the  city. 

May  21,  1869,  the  defendant  Warnack  filed  his  answer,  in 
which,  after  stating  that  the  debt  was  created  by  a  bill  drawn  by 
one  Fletcher,  accepted  by  him,  and  payable  to  and  endorsed  by 
appellee,  for  the  accommodation  of  said  Fletcher,  who  received 
the  whole  of  the  money,  arid  that  appellee  and  himself  were  the 
joint  sureties  of  said  Fletcher  on  said  bill,  to  enable  him  to  raise 
money,  and  that  he  was  only  liable  to  appellee  for  one-half  of  said 
debt,  according  to  a  verbal  agreement  made  by  Ross  and  himself 
at  the  time  said  bill  was  drawn  and  accepted.  He  avers  that  he 
owns  the  property  mentioned  in  the  decree  of  this  court  (the 
Louisville  chancery  court),  in  the  case  of  J.  Burks,  &c.,  against 
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him,  or  the  equity  of  redemption  therein,  except  the  household 
and  other  personal  property,  which  was  sold  by  the  marshal  of 
this  court;  and  has  no  other  property,  that  he  is  engaaged  in  the 
business  of  commission  merchant  in  partnership  with  Robert  H. 
Love,  which  yields  an  annual  income  to  him  of  about  $1,200,  but 
he  has  no  capital  in  the  firm,  and  is  indebted  to  it  in  the  siun  of 
$639.74;  that  he  has  an  open  account  on  one  George  O.  Tuck  for 
$6,465.67,  which  he  conisders  worthless,  said  Tuck  being  insol- 
vent. 

The  record  shows  that  on  the  2nd  day  of  July,  1869,  the  cause 
was  submitted,  and  on  the  18  th  of  September  following  appellant 
moved  the  court  to  allow  him  to  file  his  petition,  and  that  the 
motion  was  set  for  hearing  on  the  20th  of  the  same  month,  but 
it  does  not  appear  in  the  record  that  the  motion  was  ever  heard, 
and  no  order  appears  to  have  been  made  in  the  case  until  the  20th 
of  December,  when  two  exhibits  were  filed  by  defendant,  and  on 
the  4th  of  February,  1870,  the  cause,  on  motion  of  defendant, 
was  submitted;  on  the  11th  of  the  same  month  Coleman  moved  to 
file  his  petition  nunc  pro  tunc  as  of  the  28th  ult,  and  on  the  same 
day  it  was  ordered  that  the  case  of  John  Burks,  guardian,  against 
G.  W.  Wamack,  No.  22,328,  be  heard  with  this.  Still  no  leave 
appears  to  have  been  given  Coleman  to  file  his  petition,  nor  is 
there  any  order  noting  the  filing  of  it ;  but  a  paper  is  copied  into 
the  record  purporting  to  be  the  petition  of  T.  C.  Coleman,  in 
which  it  is  alleged  that  he  disputes  the  validity  of  the  attachment 
set  up  and  relied  upon  in  this  suit,  as  claimed  to  have  been  levied 
upon  a  parcel  of  land,  which  he  described  by  metes  and  bounds, 
and  avers  contains  22%  acres  and  claims  that  he  had  purchased 
said  land. 

That  in  an  action  of  himself  against  G.  W.  Warnack,  &c.,  he 
recovered  a  judgment  against  him,  upon  which  he  sued  out  an 
execution  directed  to  the  sheriff  of  Jefferson  coimtv,  who  levied 
it  on  the  22%  acres  of  land  above  described,  that  on  a  return  of 
said  execution  a  venditioni  exponas  issued,  by  virtue  of  which  said 
land  was  sold,  and  he  became  the  purchaser  thereof.  That  he  is 
advised  that  William  Ross  claims  to  have  a  lien  on  said  land  bv 
virtue  of  an  order  of  attachment  issued  in  the  suit  of  himself 
against  Warnack,  which  appellee  alleges,  the  marshal  of  said 
court  levied  on  said  land,  but  he  denies  that  the  marshal  ever 
made  sufficient  levy  on  the  land,  and  concludes  with  a  prayer  that 
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the  court  set  aside  the  return  of  the  marshal  on  the  order  of 
attachment,  and  adjudged  his,  the  superior  claim  to  the  land. 

The  court  below  after  having  rendered  judgment  in  favor  of 
Coleman,  set  it  aside,  on  a  {)etition  for  a  rehearing,  and  subjected 
the  land  to  the  payment  of  Ross'  debt,  and  from  that  judgment 
Coleman  has  appealed. 

As  the  parties  treated  appellant's  petition  as  properly  filed,  and 
as  constituting  a  part  of  the  pleadings  in  the  case  in  the  court 
below,  this  court  will  regard  all  irregularities  as  waived,  and 
proceed  to  consider  and  dispose  of  the  case  on  its  merits. 

Although  Warnack  refers  to  the  lands  he  owned  in  his  answer, 
as  being  properly  described  in  the  suit  of  J.  Burks,  &c.,  against 
him,  and  by  referring  to  that  suit  appellee  could  have  ascertained 
precisely  what  lands  he  had  mortgaged,  and  that  the  22%  acres 
were  not  encumbered,  still  the  original  petition  was  never 
amended. 

We  do  not  regard  the  marshal's  return  on  the  attachment  as 
showing  that  he  had  levied  on  the  same  land,  it  is  wholly  insuf- 
ficient for  that  purpose ;  and  the  only  question  is,  whether  appellee 
had  a  lis  pendens,  at  the  time  appellant's  petition  was  placed  in 
the  papers  of  the  suit,  for  if  he  had  not  the  judgment  cannot  be 
sustained. 

By  appellee's  petition,  which  was  filed  dome  months  before 
the  execution  of  appellant's  issued,  he  called  on  the  debtor  War- 
nack to  discover  what  choses  in  action,  money,  and  property  he 
had.  In  his  answer,  Warnack  by  reference  to  the  decree  in  a  suit 
in  the  same  court  discloses  that  he  has  this  land. 

Certainly  if  he  had  in  that  answer,  stated  in  direct  terms  that 
he  owned  22%  acres  of  land,  describing  its  location,  the  court 
could  have  rendered  judgment,  and  would  have  been  authorized 
to  have  subjected  it  to  sale,  under  the  section  of  the  Civil  Code 
supra  to  pay  appellee's  debt. 

Warnack  was  the  owner  of  the  land  at  the  time  the  petition 
for  a  discovery  was  filed,  and  it  was  subject  to  his  debts,  there  was 
a  lis  pendens,  to  reach  it  in  the  mode  pointed  out  by  law.  and  to 
that  litigation  appellant  sought  to  be  made  a  party  after  the 
discovery  had  been  made  sufficient  to  authorize  a  judgment,  and 
that  too  after  the  cause  had  been  submitted  on  final  hearing. 

The  original  petition  was  answered  by  Warnack  within  three 
months  after  it  was  filed,  the  cause  submitted  in  less  than  six 
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months,  and  appellee  entitled  to  judgment  before  appellant's 
execution  was  levied  on  the  land  through  which  he  claims  title. 

There  was  no  laches  in  the  prosecution  of  the  suit,  certainly 
none  such  as  to  perfect  any  rights  acquired  by  the  institution  of 
the  suit,  and  the  discovery  though  indirect  was  as  effectual  for 
the  purpose  of  the  suit  as  if  it  had  described  the  land  in  language 
direct  and  positive. 

Perceiving,  therefore,  no  error  prejudicial  to  appellant,  the 
judgment  must  be  affirmed. 

L,  8.  Hardin,  for  appellant 

Bann  &  Ooodloe,  Humprheys,  for  appellee. 


William  Tubneb  v.  D.  C.  Tabb^  Tbusteb,  et  al. 

Bvidoice— Entry  on  Books  Made  by  Employee. 

Entries  by  an  employee  made  on  the  books  kept  by  him  can  be 
used  to  establish  a  liability  for  an  increase  in  salary  given  him  by  his 
employer. 

Ifaster  and  Servant— Employer  and  Employee. 

An  employer  is  liable  under  a  parol  agreement  for  an  increase  in  salary 
of  his  employee,  where  his  books  show  the  entry  made  thereon  by  the 
employee,  and  not  objected  to  by  him. 

Same— Due  Care  in  Acts  of  Employee. 

A  manager  of  a  business,  who  negligently  or  by  lack  of  due  care, 
permits  one  of  his  sub-employees  to  overdraw  his  wages,  is  personaUy 
liable  to  the  employer  for  same. 

■ 

APPEAL  FBOM  LOUISVILLE  OHANOEBT  OOUBT. 

August  IS,  1870. 
OpiiriON  OF  THE  COUBT  BT  JUDOE  WiLLIAHS : 

O.  B.  Tabb  being  a  merchant  of  Louisville,  employed  appellant 
as  his  clerk  in  February,  1861,  at  the  fixed  salary  of  $1,250  per 


82  Kentucky  Opinions. 

Opinion  of  the  Court 

year.  Appellant  so  continued  as  derk  under  Tabb's  supervision 
until  in  Aprils  1863^  when  Tabb  having  become  obnoxious  to  the 
military  authorities,  then  commanding  Louisville,  he  was  by  their 
orders  sent  through  their  military  lines  to  the  Confederacy. 

Preparatory  to  leaving,  G.  B.  Tabb,  April  29,  1863,  conveyed 
his  property,  merchantable  stock,  &c.,  to  his  brother,  D.  C.  Tabb. 
in  trust  for  his  mother,  both  of  whom  resided  in  West  Virginia, 
and  left  the  store  under  the  control  of  Turner. 

In  1864  and  1866,  Turner  wrote  various  letters  to  G.  B.  Tabb 
insisting  on  an  increase  of  wages,  as  those  agreed  on  were  inade- 
quate.   There  is  no  response  to  these  letters  found  in  the  record. 

D.  C.  Tabb  seems  to  have  been  at  Louisville  on  only  one  occa- 
sion during  the  whole  time  which  Turner  controlled  the  mercantile 
house. 

G.  B.  Tabb  got  permission  to  return  to  his  relatives  in  West 
Virginia  and  Maryland,  where  he  continued  to  reside  until  his 
return  to  Louisville  in  the  year  1866,  where  he  resided  until  his 
death  in  June,  1867,  and  controlled  the  business  house  in  the 
mean  time. 

.  Turner  sued  the  trustee,  D.  C.  Tabb,  for  salaries,  fixing  those 
of  1863  at  $1,600,  1864  $2,600,  and  from  June  3,  1867,  to 
January  1,  1868,  at  the  rates  of  $2,600.  As  to  the  other  period 
there  is  no  controversy,  but  as  to  these  the  trustee  insists  he  is 
only  liable  for  $1,260  for  1863,  $1,600  for  1864,  and  at  the  rates 
of  $2,000  from  June  3,  1867,  to  January  1,  1868. 

The  character  of  the  correspondence  between  Turner  and  G.  B. 
Tabb,  his  taking  control  of  the  business  after  his  return  to  Louis- 
ville, the  entire  absence  of  correspondence  by  D.  C.  Tabb,  and 
non-interference  during  all  this  time  with  the  management  of  the 
business,  leave  but  little  room  to  doubt  that  G.  B.  Tabb  was  the 
recognized  managing  agent  on  the  part  of  the  trustee,  if  indeed 
the  property  was  really  not  held  in  secret  trust  for  him,  at  least 
during  his  life.  The  original  contract  price  of  the  amount  of 
Turner's  salary  is  not  doubtful,  but  whether  afterwards  an  advance 
was  not  agreed  on,  is  more  problematical.  In  some  of  Turner's 
letters  to  G.  B.  Tabb  his  intention  to  quit  unless  an  increase  of 
salary  was  allowed  is  made  clear  and  distinct. 

It  is  proved  by  C.  F.  Turner  that  after  G.  B.  Tabb  returned  to 
Louisville  the  following  entries  to  Mr.  Turner's  credit  were  made 
on  the  books,  by  him,  by  the  direction  of  said  Tabb  and  per  hi9 
agreement  with  Mr.  Turner: 
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From  February  15  to  December  31,  1861,  10^^  inontlis..$l,093.76 

For  1862    1,250.00 

For  1863    1,500.00 

For  1864   2,500.00 

For  1865    2,500.00 

The  profits  made  by  William  Turner  in  the  managemeiit  of 
the  business,  the  previous  claim  for  increased  wages  together  with 
future  services  may  all  have  entered  into  the  consideration  for  this 
agreed  increase  for  past  as  well  as  future  services. 

Although  there  are  some  apparent  discrepancies  in  0.  F.  Tur- 
ner's statements,  yet  as  considerable  periods  of  time  had  elapsed, 
and  his  attention  was  not  directed  to  these  for  explanation,  and 
inasmuch  as  a  reasonably  liberal  construction  would  make  them 
substantially  harmonize,  and  as  no  other  attack  upon  his  credi- 
bility has  been  made,  his  evidence  should  not  be  disregarded 
because  of  these  things.  We  think,  therefore,  that  the  charges 
and  entries  as  found  upon  the  books  and  so  established  by  C.  F. 
Turner,  should  be  allowed. 

But  as  C.  F.  Turner  was  allowed  to  overdraw  his  wages  and 
is  probably  insolvent  and  this  was  through  the  want  of  due  care 
by  William  Turner  whilst  he  had  the  control  and  management  of 
the  establishment,  he  should  be  held  responsible  therefor,  and  this 
amount  should  be  deducted  from  the  sum  found  to  be  due  him  for 
services. 

We  agree  with  the  chancellor  as  to  the  remaining  questions, 
and  find  only  these  errors  in  his  judgment. 

Wherefore,  the  judgment  is  reversed,  with  directions  for 
further  proceedings  in  accordance  with  this  opinion. 


Oazlay,  for  appellant, 
Bullitt,  for  appellees. 
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Commonwealth  v.  Bobest  Keith. 

Indictment"- Sufficiency  When  Taken  aa  a  Whole. 

The  preamble  and  body  of  an  indictment  must  be  oonatrued  together, 
and  if  they  show  with  certainty  to  a  common  intent  that  a  felony  wae 
oommitted,  it  is  sufficient. 

APPEAL  FBOM  PENDLETON  OISOUIT  OOUBT. 

August   18,   1870. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  indictment  when  taken  altogether  shows  the  charge  to  be 
that  of  malicious  shooting  and  wounding  another  with  the  felonious 
intent  to  kill.  The  body  of  the  indictment  and  the  averments 
leave  no  room  to  doubt  the  character  of  the  offense  charged;  the 
preamble  to  the  indictment  is  not  so  direct,  specific  and  certain. 
It  accused  the  defendant  "of  the  crime  of  wilfully  and  maliciously 
shooting  at  another  with  intent  to  kill^  committed  as  follows,"  and 
proceeding  then  with  the  specific  averments  as  to  time,  place  and 
manner  of  perpetrating  the  offense.  The  preamble  and  the  body 
must  be  taken  together,  and  if  these  show  with  certainty  to  a  com- 
mon intent  that  a  felony  was  perpetrated  it  is  sufficient  Bums 
V.  Commonwealth,  S  Met,  IJ^.  The  judgment  dismissing  the 
indictment  is  therefore  reversed,  with  directions  for  another 
trial  and  revire  de  novo. 

0.  Duncan,  for  appellant 

Rankin  &  Hamilton,  for  appellee. 
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Jacob  Mobse  v.  Bobebt  C.  Boyd  et  al. 

IMdence— Facts  d«  Hon  an  Entry  Under  a  Patent. 

Where  it  appears  upon  the  face  of  a  patent  that  it  is  illegal^  it  may 
be  ooneidered  null  and  void,  but  evidence  of  a  fact  de  hore  the  patent 
ie  inadmissible  in  a  collateral  proceeding  to  avoid  or  defeat  it. 

APPEAL  FBOM  CALDWELL  CIBCUIT  COUBT. 

May  11,  1871. 

OpINIOW  of  THE  OOUBT  BY  JUDOE  WlLLIAMS  I 

This  action  of  ejectment  was  brought  to  recover  the  possession 
of  certain  lands  claimed  to  be  covered  by  a  patent  issued  to 
William  Leavis  on  the  11th  day  of  June,  1807,  upon  a  certificate 
of  entry  bearing  date  of day  of  February,  1802.  The  appel- 
lant claimed  under  a  patent  issued  to  Cornelius  Merry  on  the 
25th  of  August,  1806,  on  a  certificate  of  entry  bearing  date  the 

day  of  November,  1804.    The  agreed  facts  in  the  record  show 

that  both  patents  aver  the  land  in  controversy.  Upon  their  faces, 
both  patents  seem  to  have  been  issued  under  the  provisions  of  "an 
act  for  settling  and  improving  the  vacant  lands  of  this  Common- 
wealth," approved  December  20th,  1800.  There  can  be  no  doubt 
but  that  the  title  of  the  Commonwealth  to  the  land  covered  by  the 
same  passed  to  the  patentee  by  the  patent  issued  to  Merry,  and 
that  under  the  same  he  and  his  vendees  can  hold  as  against  the 
world  so  long  as  the  patent  remains  in  full  force,  unless  it  is  void 

Upon  its  fact  it  does  not  appear  to  be  void,  and  in  a  contest 
between  those  holding  under  Merry,  and  those  claiming  under  a 
junior  patent  its  validity  cannot  be  questioned.  In  the  case  of 
Bledsoe's  Devisees  v.  Wells,  Jfth  Bibb,  SSO,  this  court  held  that 
when  it  appears  upon  the  face  of  a  patent  that  it  is  illegal,  it  may 
be  considered  void  and  treated  as  a  nullity,  but  that  evidence  of  a 
fact  de  hors  the  patent  was  inadmissible  in  a  collateral  proceeding 
to  avoid  or  defeat  it  The  fact  appears  from  the  face  of  the 
Travis  patent  that  his,  which  was  the  older  entry,  covers  a  portion 
of  the  land  patented  to  Merry.  This  fact  in  a  direct  proceeding 
to  vacate  Merry's  patent  to  the  extent  of  the  land  so  averred  might 
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be  sufficient  to  entitle  those  who  claim  under  him  to  relief,  but 
according  to  the  doctrine  in  case  of  Bledsoe^s  Devisees  v.  Wells, 
which  has  been  frequently  referred  to  in  terms  of  approval  by  this 
court  in  subsequent  cases,  such  a  fact  was  inadmissible  to  impeach 
it  in  this  proceeding. 

The  judgment  against  appellant,  Morse,  must  therefore  be 
reversed.  The  cause  is  remanded,  with  instructions  to  dismiss 
Appellees'  petition  as  to  him. 

Marble,  for  appellant. 

Hewlett,  for  appellee. 


C.  G.  Wallace  et  al  v.  David  Boyle. 

Highways — Street  Improvement,  Regrading  and  FiUing. 

Property  owners  cannot  be  held  liable  for  a  claim  for  regrading  and 
filling  a  street,  where  the  claim  embraces  work  done  in  excess  of  that 
authorized  by  the  original  ordinance. 

Same. 

Nor  under  neither  of  the  acts  of  February  24,  1865,  and  of  1867,  is  the 
owner  liable,  where  he  not  only  received  no  benefit  from  the  street 
improvement,  but  is  damaged  thereby. 

Municipal  Corporations — Ordinances — Constitutionality. 

The  constitutionality  of  a  local  ordinance  for  street  improvement 
depends  upon  the  fact,  that  the  party  whose  property  is  taken  for  public 
benefit,  receives  compensation  in  some  degree  in  the  enhancement  of 
the  value  of  his  remaining  property. 

Same — Authority  of  City  Council  by  a  Subsequent  Ordinance. 

Property  owners  along  a  street  upon  which  improvement  is  done, 
cannot  be  compelled  to  pay  the  expense  therefor,  by  a  subsequent  ratifica- 
tion by  the  council  of  the  action  of  the  officers. 

APPEAL   FROM  KENTON   CIRCUIT   COURT. 

May  22,  1871. 
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Opinion  of  the  Coijbt  by  Judge  Lindsby: 

The  work  on  Third  street  was  done  under  an  ordinance  provid- 
ing for  the  regrading  and  macadamizing  of  the  same,  in  a  certain 
and  specific  manner,  under  the  superintendence  of  the  city  engineer 
and  the  committee  on  internal  improvements.    The  evidence  shows 
that  under  the  direction  of  said  engineer  and  committee  the 
contractor  not  only  regraded  and -macadamized  the  street,  but  made 
a  fill  raising  the  same  from  3  to  3^^  feet  throughout  the  entire 
extent  of  the  improvement.     The  ordinance  certainly  did  not 
contemplate  that  any  such  fill  should  be  made.    It  is  true  it  uses 
both  the    terms    "regrading''    and    "filling,"  but  uses  them  as 
,  synonymous.    But  when  we  come  to  examine  the  ordinance  receiv- 
ing the  work  and  providing  for  the  payment  of  the  cost  of  the 
same,  the  council  seems  to  have  recognized  the  fact  that  the 
enginer  and  street  committee  misunderstood  the  meaning  of  the 
original  ordinance  and  caused  the  contractor  to  make  improve- 
ments not  authorized  by  the  same,  and  this  last  ordinance  requires 
the  lot  owners  to  pay  not  only  for  regrading  and  macadamizing 
but  for  "filling"  said  street.    That  the  original  ordinance  did  not 
authorize  any  such  "fill"  as  that  made  by  the  contractor  is,  we 
think,  clear,  and  in  this  conclusion  we  are  fortified  by  the  fact, 
that  the  work  as  done,  instead  of  enhancing  the  value,  is  an  abso- 
lute injury  to  the  lots  abutting  on  that  portion  of  the  street  so 
improved,  as  the  street  is  from  8  to  15  feet  higher  than  said  lots. 
Under  the  charter  of  the  city,  the  council  may  provide  for  the 
improvement  or  repair  of  the  streets  of  the  city,  and  in  proper 
cases,  may  have  the  same  improved  or  repaired  at  the  cost  of  the 
lot  owners,  but  we  do  not  conceive  that  the  city  engineer  and 
street  committee  can  have  work  done  without  authority  from  the 
legislative  department  of  the  city  government,  and  that  property 
owners  whose  lots  front  on  the  streets  upon  which  such  work  is 
done,  can  be  compelled  to  pay  the  expense  thereby  incurred  by  a 
subsequent  ratification  by  the  council  of  the  action  of  said  ofiicers. 
Hydes  &  Ooose  v.  Norwood,  &c,,  J/.th  Bush,  J^dJ^.    We  are  of  the 
opinion  that  in  this  case  the  contractor  must  look  to  the  city  for  at 
least  a  portion  of  his  pay,  and  that  the  property  of  the  appellants 
cannot  be  subjected  to  the  payment  of  his  claim  in  so  far  as  it 
embraces  work  done  in  excess  of  that  authorized  to  be  done  by 
the  original  ordinance.    Whilst  it  is  true  that  the  act  of  February 
vol.  4 — 4: 
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24th,  1865,  gives  equitable  powers  to  the  court  to  ascertain  what 
portion  of  the  cost  of  street  improvements  made  in  the  city  of 
Covington  has  been  incurred  on  account  of  work  done  by  authority 
of  law,  and  to  hold  the  lot  owners  responsible  for  the  amount  so 
ascertained,  and  that  the  act  of  1867  authorized  for  such  purposes 
a  tax  to  be  imposed  upon  the  lot  owners,  equal  to  one-half  the 
value  of  the  lots  fronting  the  improvements,  yet  we  conceive  that 
neither  of  these  acts  can  be  enforced  in  cases  in  which  the  tax- 
payer not  only  receives  no  benefit  whatever  from  the  improvement, 
but  is  damaged  thereby.  The  constitutionality  of  such  local  taxa- 
tion depends  upon  the  fact,  that  the  party  whose  property,  or 
money,  is  taken  for  the  publip  benefit,  receives  compensation 
therefor  in  some  degree  in  the  enhancement  of  the  value  of  his 
remaining  property.  In  this  case  the  evidence  tends  strongly  to 
the  conclusion  that  the  property  of  the  parties  taxed  has  been 
absolutely  damaged  by  the  work  done,  upon  the  street,  and  if  this 
be  true,  it  would  be  a  monstrous  outrage  to  compel  them  to  pay 
the  cost  of  making  the  improvement,  by  which  their  property  is 
impaired  in  value.  Upon  the  return  of  the  cause  they  should  be 
allowed  to  amend  their  pleadings  and  raise  this  issue  in  case  they 
see  proper  to  do  so,  and  both  parties  should  be  given  reasonable 
time  within  which  to  take  additional  proof.  For  the  errors  pointed 
out  the  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Menzies  &  Furber,  Benton,  for  appellant 

Baker f  Fishs,  for  appellee. 


MooBE  V.  Davis.  39 


Opinion  of  the  Court. 


Heney  Moore  v.  V.  Davis. 

Judgment — Correction  of  Mistakes  in. 

Courts  will,  by  proper  proceeding,  correct  mistakes  innocently  made  by 
parties  in  the  settlement  of  their  accounts. 

Same. 

A  judgment  against  a  defendant,  who  did  not  resist  the  action,  cannot 
be  revised  for  alleged  mistakes,  in  a  separate  action,  and  resulting  from 
the  plaintiff's  own  lack  of  diligence. 

APPEAL  FBOM   JEFFERSON    CIRCUIT   COURT^  OHT.   DIV. 

jiay  1,  1871. 
Opinion  of  the  Court  by  Judge  Lindsey: 

The  petition  in  this  cause  discloses  upon  its  face  that  the  amount 
Bought  to  be  recovered  is  part  of  the  rent  claim  which  constituted 
the  cause  of  action  in  another  suit  between  the  same  parties,  in 
which  a  judgment  was  rendered  in  favor  of  the  appellee  without 
resistance  on  the  part  of  appellant  for  the  full  amount  claimed. 
It  is  alleged,  however,  that  by  mistake  of  the  appellee's  attorney, 
but  without  any  fault  whatever  upon  the  part  of  the  appellant,  a 
credit  of  fifty  dollars  was  erroneously  entered  upon  the  account 
sued  on  before  judgment,  and  hence  that  the  judgment  was  for  a 
less  sum  than  was  really  due.  And  appellee  seeks  to  be  relieved 
against  the  consequences  of  his  own  mistake,  by  a  second  judg- 
ment for  the  balance  still  claimed  to  be  due. 

Courts  will  in  proper  proceedings  correct  mistakes  innocently 
made  by  parties  in  the  settlement  of  their  accounts.  They  will 
correct  judgments  erroneously  entered  when  there  is  anything  in 
the  record  from  which  the  correction  can  be  made,  also  when  the 
judgment,  was  procured  by  fraud,  or  where  it  was  rendered  for 
less  than  was  due,  by  reason  of  the  mistake  of  the  palintiff  super- 
induced by  anything  done  by  the  other  party,  or  even  when  both 
parties  are  innocent  of  intentional  wrong,  when  the  mistake  was 
such  as  could  not  have  been  discovered  by  the  use  of  reasonable 
vigilance.  But  it  is  a  general  rule  that  the  judgment  ''of  a  court 
of  competent  jurisdiction,  is  not  only  final  as  to  all  matters  deter- 
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mined  by  it,  but  is  also  ♦  *  ♦  final  as  to  every  other  matter 
incident  to  the  cause  and  which  the  parties  might  have  put  in 
issue  and  had  litigated."  This  rule  is  founded  in  reason  and 
propriety.  It  imports  only  the  exercise  of  reasonable  vigilance; 
tends  to  advance  the  ends  of  justice;  to  quiet  the  contentions  of 
society,  and  to  put  an  end  to  vexatious  litigation,  "Talbott  v.  Todd, 
6th  Dana,  19S/' 

Tested  by  this  rule  it  seems  to  us  the  petition  presents  no  cause 
of  action.  The  amount  in  controversy  might  and  ought  to  have 
been  recovered  in  the  former  action,  and  if  the  appellee  or  his 
attorney  had  exercised  reasonable  vigilance,  no  mistake  would  have 
occurred.  The  demurrer  to  the  petition  should  have  been  sus- 
tained, and  as  the  evidence  in  the  case  shows  that  it  cannot  be  so 
amended  as  to  present  a  cause  of  action  the  judgment  is  reversed 
and  the  cause  remanded,  with  instructions  to  dismiss  the  pro- 
ceeding. 

Demhitz  &  Wehle,  for  appellant 

Eastin,  for  appellee. 


C.  B.  Sandees  v.  William  Hytield. 

Officers — ^Town  Marshal — Salary — ^Attachment. 

The  salary  of  a  town  marshal  is  not  subject  to  attachment  on  a  retnn 
of  no  property  found. 

APPEAL  FBOM  JESSAMINE  CIBCUIT  COUBT. 

December  21,  1669. 

Opinion  of  the  Court  by  Judge  Petees  : 

Appellee,  a  creditor  of  appellant,  with  an  execution  against  his 
estate,  and  a  return  of  no  property  found,  sought  by  this  proceed- 
ing to  subject  a  portion  of  his  salary  due  to  him  from  the  board 
of  trustees  of  Nicholasville  for  his  services  as  marshal  of  said  town 
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to  the  satisfaction  of  the  debt,  and  the  only  question  in  the  case 
is  can  this  claim  under  Sec.  ^7^,  Civil  Code,  be  subjected  in  equity 
to  the  payment  of  said  debt. 

This  case  in  analogy,  and  principle,  is  the  same  as  the  cases 
of  Webb  V.  McCauley,  S  Bush,  8,  and  Divine  v.  Harvie,  7  Mon., 
iS9,  and  for  the  reasons  therein  stated  the  claim,  or  demand  of 
appellant  is  not  liable  to  attachment,  and  appropriation  as  sought 
to  be  made. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  appellee's  petition  so  far  as  it  seeks  the 
unpaid  salary  of  appellant  as  marshal  of  said  town  to  be  applied 
to  the  payment  of  his  debt  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


Messick,  for  appellant. 
Brown  &  Pryor,  for  appellee. 


Coleman  Hicks  v,  Henry  Duggins. 

Officen-^^onstable — ^Ezecntion — ^Levy  and  Sale— Fi  Fa  Sufficient. 

Appellee  as  an  acting  constable  levied  an  execution  on  .>ome  lumber 
and  fumitiu'e  owned  by  appellant  who  brought  this  action  of  trespass 
against  the  contsable  for  so  doing.  Held,  that  the  fi  fa  which  ii 
pleaded  was  a  sufficient  justification  without  producing  the  judgment 
upon  which   it   was   founded. 

fieeognition  of  Officer. 

As  appellant  recognized  the  appeUees'  official  character  and  right  to 
levy  on  the  property,  the  nonproduction  of  his  official  bond  and  oath 
of  office,  is  not  reversable  error. 

Sxemptionft— Personal  Property. 

Lumber  and  material  of  a  cabinet  maker,  in  his  possession,  are  not 
exempt  from  levy  under  the  statute. 

Misnomer — ^Execution — ^Trespass. 

The  frame  of  a  press,  levied  on  by  a  constable,  calling  it  a  wash- 
stand,  and  sold  for  benefit  of  defendant,  cannot  constitute  a  trespass. 

APPEAL  FBOM  GAfiSABD  CIRCUIT  COUBT. 

January  14,  1870. 
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Opinion  of  the  Ooubt  by  Judge  Wii-liams  : 

Duggins^  an  acting  constable  with  an  execution  in  his  han<L 
levied  it  on  some  lumber  and  unfinished  furniture  of  Hicks,  who 
seems  to  have  been  a  cabinet  maker,  and  having  sold  it  at  a  very 
small  price,  this  action  of  trespass  was  brought  against  the  con- 
stable for  so  doing. 

The  fi  fa  under  which  he  sold  is  pleaded  as  a  justification  and 
that  was  sufficient  for  him  without  producing  the  judgment  of  the 
court  upon  which  it  was  founded.  As  no  specific  allegation  was 
made  by  the  plaintiflF  that  he  did  this  thing  under  mere  color  of 
office  without  any  right  thereto,  and  inasmuch  as  the  plaintiff 
recognized  his  official  character  and  right  to  levy  on  the  property, 
by  soliciting  that  it  be  left  with  him  to  finish  in  order  to  make  it 
bring  more,  and  promising  to  have  it  forthcoming  to  satisfy  the 
execution,  and  as  the  execution  and  returns  and  evidence  show 
he  was  acting  in  the  character  of  constable,  the  non-production  of 
his  official  bond  and  oath  of  office,  is  no  reversable  error. 

The  lumber  and  materials  being  the  property  of  the  defendant 
in  the  execution  were  not  exempt  from  levy  by  any  statute  known 
fo  us.  Nor  does  public  policy  regarding  the  just  rights  of 
creditors,  as  well  as  debtors,  forbid  the  levy  and  sale  of  such 
property. 

The  frame  of  a  press  was  levied  on  by  the  constable,  calling  it 
a  wash-stand,  still  as  it  was  sold  and  the  defendant  got  the  benefit 
of  the  sale,  its  misnomer  by  the  constable,  could  hardly  constitute 
a  trespass. 

Wherefore,  the  judgment  is  affirmed. 

Bradleys,  for  appellant. 
Owsley  &  Burdett,  for  appellee. 


Hays'  Exb.  bt  al  v.  Mackin.  4-3 

Opinion  of  the  Court 


WiLUAM  Hays'  Exe.  et  al  v.  Thomas  Mackik. 

Coxporations— Turnpike  Company — Subscription  to  Capital  Stock — Conditioni 
as  to  Use  of  Money  Subscribed. 

Appellee  upon  a  return  ofnulla  bona  on  an  execution  against  the 
Maxyille,  &c.,  Turnpike  Company  brought  this  suit  in  equity,  making 
appellants  defendants  as  garnishees,  and  calling  on  them  to  state  what 
amount  they  owed  on  their  subscription  to  the  capital  stock  in  the 
company.  They  answered,  and  denied  they  owed  anything,  as  their 
subscription  of  giyen  amounts  of  stock  were  conditioned  that  it  was 
to  be  laid  out  upon  that  division  of  the  road  on  which  they  liyed 
and  that  the  appellee  was  a  contractor  on  another  diirision,  and  they 
denied  the  right  to  appropriate  their  subscription  otherwise  than 
upon  the  condition  set  out.  These  allegations  were  not  denied.  Held, 
that  as  the  road  company  could  not  sue  and  receive  of  the  garnishees 
the  amounts  of  their  various  subscriptions  to  be  laid  out  on  other 
divisions  of  the  road,  so  a  contractor  on  such  other  division  could  not 
recover  from  them. 


APPEAL   FROM    WASHINGTON    CIECUIT    COUKT. 

January  21,  1870. 
Opinion  of  the  Court  by  Judge  Williams: 

Appellee  having  obtained  a  eouimon  law  judgment  and  having 
a  return  of  nulla  bona  on  execution  against  the  Maxville,  Willis- 
burg  &  Beechfork  Turnpike  Road  Company,  then  brought  this 
suit  in  equity,  making  appellants  defendants  as  garnishees,  and 
calling  on  them  to  state  what  amount  they  owed  as  siibscribers  of 
stock  in  said  company. 

They  answered,  and  denied  they  owed  anything,  as  their  sub- 
scription of  given  amount  of  stock  were  conditioned  that  it  was 
to  be  laid  out  upon  that  division  of  the  road  upon  which  they 
lived,  known  as  the  lower  division,  and  that  said  division  had  not 
been  completed,  and  that  all  they  and  the  other  subscribers  in  said 
division  had  subscribed  would  not  complete  it;  that  the  plaintiff 
was  a  contractor  on  another  division  of  the  road,  and  not  upon 
this  one,  and  was  to  take  the  subscriptions  in  said  division,  and 
they  denied  the  right  to  appropriate  their  subscriptions  otherwise 
than  upon  the  conditions  set  out     The  treasurer  of  the  company 
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was  made  a  defendant;  he  answered  and  set  out  the  various  suh- 
scribers  and  their  indebtedness,  and  savs  the  road  was  divided  into 
three  precincts  or  divisions;  the  terms  of  subscription  were  that 
the  several  amounts  subscribed  were  to  be  laid  out  on  that  division 
of  the  road  in  which  the  respective  subscribers  lived,  and  not  on 
the  others. 

There  is  no  evidence  controverting  the  statements  of  these 
garnishees;  hence,  their  responsibility  depends  on  the  statements 
of  their  several  answers. 

A«»  the  rf»ad  company  could  not  sue  and  recover  of  these 
garniFbees  the  amounts  of  their  various  subscriptions  to  be  laid 
out  on  other  divisions  of  the  road,  so  a  contractor  of  work,  on  such 
other  divisions,  could  not  recover  from  them  to  pay  for  such  work. 

As  thesa  appellants  lived  in  the  lower  or  third  division  of  the 
jvad^  they  had  a  right  to  subscribe  upon  conditions  that  the 
amount  so  <^ubscribed  should  be  appropriated  to  the  completion  of 
their  division,  and  as  their  subscriptions  were  received  upon  t^ach 
conditions,  neither  the  corporation  nor  any  of  its  creditors  have 
a  I'ght  to  aVor  the  contract.  Whatever  might  be  the  rights  <<i  a 
judgment  creditor  for  work  on  their  division  of  the  road,  a  creditor 
for  work  on  other  divisions  has  no  right  to  garnishee  them. 

Wherefcre,  the  judgment  is  reversed,  with  directions  to  dismiss 
the  petition  a^^'iinst  them. 

Judge  Hardin  not  sitting. 

KayB,  for  appellant 
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James  Hammokd  r.  Nelson  McCoed. 

Contracts — ^Principal    and    Agent — Personal    Responsibility    of    Agent    for 
Contract  Made  for  Principal. 

Appellee  as  agent  of  McAlter  &  Co.,  purchased  tobacco  from  appel- 
lant agreeing  to  retain  the  tobacco  in  his  possession  as  security  for 
the  price  due  appellant,  but  afterwards  forwarded  the  tobacco  to 
McAlter  &  Ck).  And  the  appellant  brought  an  action  to  recover  against 
the  appellee,  personally.  Held,  that  the  agreement  to  hold  the  tobacco 
as  security  to  the  appellant  imposed  on  the  appellee  a  personal 
obligation  to  hold  it  subjet  to  the  debt. 

APPEAL  FKOM    FLEMING  OIKCUIT  COUBT. 

January  15,  1870. 

Opinion  of  the  CorRT  by  Judge  Haedin: 

The  appellee,  acting  as  agent  for  McAlter  &  Co.  in  the  purchase 
of  tobacco,  in  Fleming  county,  having  bought  and  received  of  tlie 
appellant  2,465  pounds  of  tobacco,  at  the  price  of  $12  per  hun- 
dred pounds,  for  the  purpose  of  assuring  payment  to  the  appellant, 
executed  and  delivered  to  him  the  following  writing: 

"March  18th,  1868.  Received  of  James  Hammond  2,435 
pounds  of  tobacco  for  McAlter  &  Co.,  but  it  is  understood 
that  Hammond  holds  the  tobacco  until  he  gets  pay  for  it.  By 
Nelson  McCord,  agent" 

From  intrinsic  evidence  it  appears  that  at  the  time  of  the  execu- 
tion of  the  above  writing  McCord  promised  the  appellant  to  retain 
the  possession  of  the  tobacco  as  security  for  the  price  due  him,  till 
the  same  should  be  paid,  but  although  part  of  the  debt  remained 
unpaid,  he  afterwards  forwarded  the  tobacco  to  McAlter  &  Co. 
in  another  county. 

And  the  appellant  brought  this  action  to  recover  against  the 
appellee,  personally,  a  balance  of  the  price  of  the  tobacco,  and  the 
circuit  court  having  dismissed  the  petition,  the  plaintiff  has 
appealed  to  this  court. 

The  precise  scope  and  terms  of  the  appellee's  agency,  beyond  a 
mere  authority  to  buy  and  receive  tobacco,  not  being  shown,  it  does 
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not  appear  whether  he  was  authorized  to  pledge  the  tobacco,  or 
create  a  lien  upon  it,  or  not 

But  it  is  insisted  for  the  appellee  that  his  agency  being  appar- 
ent from  the  contract  itself,  it  should  be  presumed  that  he  did  not 
exceed  his  authority.  Whether  this  be  so  or  not,  with  reference 
to  a  contract  importing  only  an  agreement  of  a  principal  made 
through  his  agent,  if  the  deduction  is  authorized,  from  the  contract, 
that  the  appellee  undertook  personally  to  retain  the  tobacco  as 
security  for  the  appellant's  debt,  he  is  individually  liable,  although 
his  agency  was  disclosed  (1  Parsons  on  Contracts,  65). 

The  manifest  object  of  the  agreement  was  to  give  to  appellant  a 
security  for  his  debt,  for  which  McAlter  &  Co.  were  already 
bound ;  but  if  the  stipulation  to  retain  the  tobacco  in  the  appellee's 
hand  was  only  their  undertaking,  and  imposed  no  responsibility  on 
him,  and  left  him  free  to  defeat  the  object  of  the  contract  by 
sending  the  tobacco  away,  it  is  difficult  to  perceive  what  benefit 
was  secured  to  appellant  by  the  agreement,  for  on  the  removal  of 
the  tobacco,  his  remedy  would  only  be,  what  he  had  at  first,  a 
right  of  action  against  McAlter  &  Co.  But  such  is  not  our  con- 
stniction  of  the  contract.  On  the  contrary,  it  was  intended,  in  our 
opinion,  thereby  to  impose  on  the  appellee  a  personal  undertaking 
to  hold  the  tobacco  subject  to  the  debt 

It  results,  therefore,  that  the  court  erred  in  dismissing  tlie 
petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remandtn', 
with  directions  to  render  a  judgment  for  the  plaintiflF. 


Cord,  for  appellant 
Cox,  for  appellee. 
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John  V.  Geigsby  v.  James  P.  Logknane. 

GoDtracta— Construction. 

Appellee  sold  to  appellant  fifteen  beef  cattle,  to  be  paid  for  at  the 
same  rate  per  pound  which  other  seven  cattle  owned  by  appellee, 
would  bring  in  the  Covington  market  and  which  were  to  be  started 
the  next  day  to  that  place.  The  cattle  were  not  started  on  the  17th, 
but  20th  and  arrived  at  Covington  on  Saturday  evening,  21st  of 
December.  The  market  was  dull  and  low  when  appellee  reached 
Covington,  and  he  withdrew  his  cattle  from  the  market  until  a  mora 
favorable  time  to  sell.  KM,  that  the  appeUee  could  not  increase 
appellants  responsibility  for  the  fifteen  head  by  withdrawing  the 
seven  from   the   market   to  await  better  prices. 

I 

APPEAL  FBOM   OIABK  OIBOXJIT  OOUBT. 

anuary  20,  1870. 

Opinion  of  the  Coukt  by  Judge  Williams: 

December  16, 1867^  appellee  sold  to  appellant  fifteen  beef  cattle, 
to  be  paid  for  at  the  same  rates  per  pound,  gross,  which  other 
seven  cattle  owned  by  appellee,  would  bring  in  the  Covington 
market,  and  which  were  to  be  started  the  next  day  to  that  place. 
The  cattle  were  not  started  on  the  17th,  but  on  the  20th,  and 
arrived  at  Covington  Saturday  evening,  21st  of  December.  It 
ordinarily  took  from  two  to  four  days  to  get  beef  cattle  through 
from  Winchester  to  Covington,  the  parties  residing  near  the 
former  place. 

There  were  two  sale  days  per  week  in  the  Covington  market, 
llondays  and  Thursdays,  the  current  market  rates  being  for  cur- 
rency and  not  gold  and  silver. 

The  market  was  dull  and  low  when  Locknane  reached  Coving- 
ton, consequently  he  withdrew  his  cattle  from  market  and  sent 
them  to  the  country  to  feed  until  a  better  state  of  market  should 
recur,  and  did  not  sell  until  Jatiuary  2,  and  then  on  thirty  days* 
time. 

Grigsby  insists  that  he  is  only  responsible  for  the  market  price 
of  such  cattle  as  the  seven  of  Locknane,  on  the  first  market  day 
after  the  cattle  should  have  arrived,  at  least  on  the  first  market 
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day  after  they  did  reach  Covington;  whilst  Locknane  insists  he 
was  not  bound  to  sell  on  the  first  market  day,  but  could  await  a 
reasonable  time  in  the  exercise  of  ordinary  prudence. 

It  is  very  apparent  from  the  evidence  that  the  parties  differed 
as  to  the  Covington  market,  which  doubtless,  to  a  great  extent, 
regulated  the  price  in  the  surrounding  country,  as  they  had  also 
differed  as  to  the  value  of  the  cattle ;  when  Grigsby  thinking  that 
Locknane's  information,  which  he  professed  to  have  from  Coving- 
ton, was  not  reliable,  proposed  to  take  the  choice  fifteen  of  his  herd 
at  the  rates  the  other  seven  would  bring  in  the  Covington  market, 
they  to  be  started  the  next  day,  which  was  accepted. 

No  discretion  as  to  when  they  were  to  be  sold  was  either  asked 
or  granted,  but  they  were  to  be  immediately  started  for  market. 
This,  together  with  the  disagreement  of  the  parties  as  to  the  then 
market  price  at  Covington,  leaves  little  room  to  doubt  that  both 
parties  understood  that  the  price  should  be  governed  by  what  the 
seven  retained  cattle  would  brin;^  so  soon  as  they  ieould  be  gotten 
to  Covington. 

The  market  value  on  the  first  sale  day,  after  reasonable  time  for 
Locknane  to  transport  the  seven  cattle  to  Covington,  is  the  proper 
criterion,  at  least  as  to  the  defendant,  and  certainly  not  more 
than  the  value  on  the  first  sale  day  after  they  actually  arrived  at 
Covington ;  and  this,  too,  at  cash  rates  and  not  when  time  is  nego- 
tiated for.  Whatever  may  have  been  ordinary  prudence  in  Lock- 
nane as  to  the  sale  of  his  seven  beef  cattle  at  Covington,  he  could 
not  increase  Grigsby's  responsibility  for  the  fifteen  by  withdraw- 
ing the  seven  from  market  to  await  future  and  better  price. 

As  the  judgment  is  for  dollars,  which  in  this  State  can  only 
be  discharged  in  gold,  the  actual  gold  value  of  the  currency 
should  be  ascertained  and  this  amount  adjudged,  unless  the 
parties  should  agree  that  currency  shall  discharge  it. 

As  the  instructions  and  judgment  are  adverse  to  these  views, 
the  judgment  is  reversed,  with  directions  for  a  new  trial  and 
further  proceedings  consistent  herewith. 

Judge  Kobertson  seeing  no  sufficient  reason  for  changing  the 
construction  of  the  contract  hitherto  given  by  this  court  in 
affirming  the  judgment  of  the  circuit  court,  does  not  concur 
with  the  majority  in  the  construction  indicated  in  this  opinion. 


BiLckner,  far  appellant. 
Huston,  for  appellee. 
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John  Engleman  t;.  E.  D.  Ball. 

Principal  and  Surety — Indemnity — Attachment. 

Under  the  statute,  a  surety  may  bring  an  original  suit  against  his 
principal  to  compel  him  to  discharge  the  debt  or  for  indemnity,  and 
auxilliary  to  this  he  may  have  an  attachment,  notwithstanding  there 
is  an  action  pending  against  him  and  his  principal,  seeking  a  common 
law  judgment  against  them  for  the  debt. 

APPEAL    FBOM     LINCOLN     OIBOUIT     OOUBT. 

January  17,  1870. 

Response  to  Petition  fob  Rf-heabing  by  Judge  Williams  : 

Ball  became  Engleman's  security  in  a  note  for  $2034.10  to 
Hentrj  who  assigned  it  to  McJames  who  brought  suit  on  it  in 
the  Boyle  Circuit  Court  against  Ball  and  his  principal. 

Ball  desiring  to  secure  himself  and  having  cause  of  attach- 
ment sued  Engleman  in  equity  in  the  Lincoln  Circuit  Court 
for  indemnity  and  to  compel  him  to  discharge  said  debt  and 
obtained  an  attachment 

The  original  process  was  executed  on  Engleman  in  Lincoln 
county  and  the  attachment  levied  on  property  there. 

Engleman  demurred  and  answered  controverting  the  causes 
of  attachment  and  the  justice  of  the  demand,  but  did  not  deny 
that  Ball  was  his  security. 

His  demurrer  is  predicated  upon  the  allegation  in  the  petition 
that  McJames  had  brought  suit  upon  the  note  in  Boyle  county. 
This  suit  was  simply  for  a  recovery  of  a  common  law  judgment 
on  the  note  and  brought  in  that  county  probably  because  Ball 
may  have  lived  there  or  that  he  or  the  principal  was  caught 
there  and  actually  served  with  process;  but  however  this  may  be, 
McJames  sought  no  auxilliary  remedy  by  attachment,  but  the 
security  for  his  own  indemnity,  as  he  may  imder  the  provisions 
of  our  statutes,  brought  an  original  suit  in  Lincoln  to  compel 
his  principal  to  discharge  said  debt  or  indemnify  him  and  as 
auxilliary  to  this  original  suit  he  sought  and  obtained  an  attach- 
ment   As  Engleman  was  served  with  process  in  Lincoln  county, 
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that  court    had  jurisdiction    of  both    his    person  and    property 
and  properly  held  it  responsible  to  the  securities  claim. 

Bradleys,  for  appellant 

Durham,  for  appellee. 


Joseph  Waeneb  v.  T.   F.   Hazelbigg's  Admb. 

Appeal  and  Srror—- Final  Orders— Exceptions  to  Commissioner's  Report 

The  overruling  of  exceptions  to  a  commissioner'B  report,  rejectinf 
the  claim  of  the  litigant,  is  not  a  final  order,  from  which  an  appeal 
wiU  be  aUowed. 

APPEAX.  FBOM   MONTGOMEBY  OIBGUIT   OOUBT. 

October  12,  1871. 

Opinion  of  the  Coubt  by  Judge  Pbyob: 

The  commissioner  in  his  report  in  this  case  (it  being  a 
petition  in  equity  for  the  settlement  of  the  estate  of  Hazelrigg) 
reports  adversely  to  the  claim*  of  the  appellant  Warner. 
Exceptions  were  filed  by  Warner  to  that  part  of  the  report 
excluding  his  claim  and  those  exceptions  were  overruled.  From 
the  order  overruling  the  exceptions,  this  appeal  is  prosecuted. 
An  appeal  cannot  be  prosecuted  from  a  judgment  or  order  that 
is  not  final  and  in  the  case  of  Apperson  v.  Bondurant,  4  Metcalf, 
page  SO,  this  court  decided  that  although  a  question  of  law  and 
fact  relating  to  final  relief  had  been  decided,  still  to  make  it 
complete  the  judgment  must  give  the  relief  asked  for.  In  the 
case,  supra,  the  court  adjudges  that,  "upon  all  the  bills  where 
Bondurant  was  an  original  party,  whether  as  drawer  or  endorser, 
he  must  share  equally  the  loss  with  Anderson  and  such  is  the 
judgment  of  the  court  upon  the  question  involved."  This  court 
held  that  such  a  judgment  was  not  final  and  dismissed  the 
appeal  in  the  case  of  Philips  v.  Aleom,  ^  J.  J.  Marshall,  page 
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S8,  Alcorn  filed  his  bill  in  chancery  to  foreclose  a  mortgage 
and  the  court  below  adjudged  that  Philips  should  pay  the 
money  due  Alcorn  on  or  before  the  1st  day  of  the  succeeding 
term  of  the  court  Philips  appealed  to  this  court  and  his  appeid 
was  dismissed,  the  court  deciding  that  it  was  within  the  power 
of  the  court  below,  at  the  succeeding  term  to  set  aside  the 
interlocutory  judgment  and  refuse  to  foreclose  the  mortgage, 
and  therefore  the  judgment  was  not  finaL  In  the  present  case 
there  has  been  no  confirmation  of  the  commissioner's  report  and 
if  there  had  been,  the  circuit  judge  in  making  a  final  disposi- 
tion of  the  case  in  the  court  below,  upon  becoming  satisfied  that 
the  exceptions  were  improperly  overruled  would  have  the  power 
to  grant  the  relief,  and  allow  the  claim.  It  is  the  duty  of  the 
court  below  to  reject  all  claims  improperly  allowed  by  the 
commissioner  although  there  are  no  exceptions  filed,  and  this 
court  will  reverse  a  cause  where  the  commissioner  has  improperly 
allowed  claims  although  exceptions  were  taken  in  the  court 
below.  The  order  in  this  case  not  being  final,  the  appeal  is 
dismissed. 

Simpson,  Brock,  Turner  dc  Comelison,  for  appellant. 

HazeJrigg,  Apperson  dc  Beid,  for  appellee. 


W.  A.  Wathbn  bt  al  i;.  J.  C.  Philips. 

Costs,  Against  Defendant  in  BiU  of  Discovery. 

Where  a  petition,  in  whidi  several  defendants  are  joined,  merely 
calls  on  one  of  them  to  assert  his  claim  to  the  property,  if  acy, 
even  though  no  answer  be  made,  costs  cannot  be  adjudged  against 
him. 

Fraudulent  Conveyance— Purchase  of  Property  by  Son  for  Use  of  Parent. 

Property  purchased  by  a  son,  for  the  use  of  his  parent,  cannot  be 
subjected  to  the  debts  of  the  father. 

APPEAL  FBOM   MARION    GIBOinT   OOUBT. 

October  26,  1871. 
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Opinion  of  the  Coubt  by  Judge  Pbyob: 

The  appellee  Philips  had  an  execution  issued  upon  a  judgment 
in  his  favor  against  the  appellant  William  A.  Wathen  for  the 
sum  of  $818,  with  its  interest,  and  placed  in  the  hands  of  the 
sheriff  of  Marion  county,  and  by  him  returned  ''no  property 
found''  and  thereupon  the  appellee  filed  this  petition  in  equity 
seeking  to  subject  to  the  payment  of  this  debt,  a  house  and  lot 
in  the  town  of  Lebanon,  at  the  time  in  the  possession  of  Wathen, 
and  alleged  in  the  petition  to  belong  to  hinL  The  petitiim 
states  that  the  appellant  W.  A.  Wathen,  for  the  purpose  of 
cheating  and  defrauding  his  creditors,  had  procured  his  step- 
son S.  P.  Marion,  to  borrow  of  Thomas  Liles  executor's  a 
considerable  sum  of  money  for  the  benefit  of  him,  Wathen,  and 
for  the  purpose  of  buying  this  house  and  lot,  and  that  although 
the  deed  was  made  to  Marion,  it  was  in  fact  the  old  man's 
property  bought  with  his  money,  and  that  Marion  held  the  title 
for  him,  until  by  some  arrangement  between  them,  Marion 
conveyed  the  property  to  Robert  Wathen  a  son  of  William  A. 
Wathen,  C.  P.  Marion,  Robert  Wathen  and  Thomas  Liles 
Admr.,  were,  all  made  defendants  to  the  action  and  called  upon 
to  assert  their  claims  upon  the  property,  if  any  they  have. 
Liles  Admr.  answers  and  says  that  the  executors  of  Lisle  have 
resigned  and  that  he  is  the  administrator  with  the  will  annexed 
of  Thomas  Lisle  deceased,  and  as  such,  holds  a  note  on  Robert 
W^athen  and  C.  B.  Marion  for  $2,954.88,  that  this  note  was 
originally  executed  to  the  executors  and  by  them  handed  over 
to  him  as  administrator  de  bonis  non.  C.  P.  Marion  files  his 
answer  disclaiming  any  interest  in  the  property,  and  alleginir  tliat 
the  wife  of  Wm.  A.  Wathen  is  his  mother,  that  her  husband 
had  become  insolvent  and  in  order  to  provide  a  home  for  his 
mother  he  in  good  faith,  and  not  at  the  instance  of  his  step- 
father purchased  the  property;  that  the  money  borrowed  by  bin? 
of  Lisle's  executors  was  $3000  for  which  he  executed  his  note; 
that  after  he  purchased  the  property  he  let  Robert  Wathen  have 
it,  upon  his  agreeing  to  pay  off  to  Lisle's  executors  the  amoimt 
of  the  note  for  the  borrowed  money;  that  Robert  Wathen  then 
executed  his  note "  for  the  money  to  Lisle's  executors  and  he, 
Marion,  became  his  surety  thereon  and  the  note  is  yet  unpaid. 
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Robert  Wathen  files  his  answer  in  which  he  claims  to  own  the 
property,  and  makes  the  same  statements  in  regard  to  it,  and 
the  maimer  of  acquiring  the  title,  as  is  set  forth  in  the  answer 
of  his  co-defendant,  Marion.     Upon  the  hearing  of  the  case  the 
chancellor  subjected  the  property  to  the  payment  of  the  appel- 
lee's debt     The  depositions  taken  in  the  case  conduce  strongly 
to  show  that  in  the  years  1861  and  1862  about  the  time  that 
Miller  the  partner  of  William  Wathen  left  the  State,  and  went 
South,  that  Wathen  was  left  in  the  possession  of  considerable 
means  both  in  money  and  property;  that  he  shortly  after  made 
an  assignment  of  his  effects  for  the  benefit  of  his  creditors  and 
that  they  realized  a  very  inconsiderable  sum  out  of  the  proceeds 
of  the  property    assigned.     What  he  did    with  the    money,  is 
involved  in  mystery,  so  far  as  this  record  shows.     There  is  no 
proof  that  any  portion  of  it  was  ever  applied  to  the  purchase 
of  the  property  in  controversy.     The  petition  alleges  that  the 
money  to  pay  for  this  property  was  borrowed  of  Lisle's  executors. 
Both     parties     agree     upon    this     fact      Lisle's     administrator 
exhibits  a  note  on  Robert  W^athen  and  Marion  for  near  three 
thousand  dollars.     This  note  was  handed  him  by  Lisle's  execu- 
tors upon  their  resignation  as  such.     There  has  been  only  about 
$1200  paid  on  this  note,  and  from  the  testimony  in  the  case  it 
was  executed  for  the  very  money  that  purchased  this  property. 
The  court  erred  in  excluding  the  deposition  of  C.  P.  Marion  in 
the  case.     He  had    no  interest    whatever    in    the    controversy 
between  these  parties;  no  claim  was  asserted  by  him  upon  the 
house  and  lot,    and  no  judgment  is    asked  against  him    in  the 
plaintiff's  petition.     If  he  had  failed  to  answer  the  petition  it 
would  have  been  error  to  have  made  him  liable  for  costs,  as  to 
claim  was    asserted  against  him,  but  on  the    contrary  he  was 
called  on  to  set  forth  the  claim  he  had  upon  the  property,  and 
he  responded    by  saying  that  he    had  none.     We  perceive    no 
reason  for  excluding  his   testimony.      He  swears   that  himself 
and  James  Wathen  borrowed  the  money  originally  from  Lisle's 
executors,   that   is,   $2500;   that  he  himself  borrowed   upwards 
of  $3000 ;  that  one  thousand  dollars  of  the  money  he  paid  down 
and  for  the  balance  he  executed  his  notes,  and  as  they  fell  due 
they  were  paid  by  Robert  Wathen  out  of  the  borrowed  money 
from  Lisle's  executors,  and  that  the  note  now  held  by  Lisle's 
administrator  against  him  and  Robert  Wathen  is  for  the  bor- 
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rowed  money,  and  in  this  he  is  corroborated  by  the  note  itself, 
in  the  hands  of  the  administrator  of  Lisle.  The  only  difficulty 
in  the  case  is  as  to  the  payments  on  this  note  by  Robert  Wathen. 
The  payment  of  $954  was  not  made  until  some  time  in  1868, 
and  the  proof  shows  that  Robert  was  an  active  business  young 
man,  engaged  in  trading  and  doubtless  in  the  three  years  after 
his  return  from  the  army,  had  accumulated  enough  means  to 
make  this  payment  The  endeavor  upon  the  part  of  the  sons 
to  secure  a  home  for  their  parents  ought  not  to  be  seized  upon 
as  evidence  of  fraud  in  the  absence  of  any  evidence  connecting 
the  old  man  with  the  purchase  in  any  way.  There  is  no  proof 
that  he  ever  paid  one  dollar  for  it,  or  that  he  procured  the 
borrowing  of  the  money  as  alleged  in  order  to  make  the  pur- 
chase, but  on  the  contrary  the  greater  part  of  the  money  borrowed 
by  Marion  and  Robert  Wathen  with  which  to  pay  for  this 
property  is  still  due,  and  they  individually  owe  for  it.  For  the 
reasons  herein  indicated  the  judgment  of  the  court  below  is 
reversed  so  far  as  it  subjects  the  house  and  lot  to  the  payment 
of  appellee's  debt  and  the  court  directed  to  dismiss  the  petition 
so  far  as  it  seeks  to  make  the  same  liable  therefor.  The 
judgment  against  Marion  for  costs  is  also  erroneous  and  is 
reversed  with  directions  to  dismiss  the  petition  as  to  him.  We 
perceive  no  error  in  the  court  striking  from  the  record  the 
amended  petition  filed  in  vacation.  The  amendment  was  filed 
after  the  pleadings  were  all  made  up,  and  could  not  have  been 
filed  without  leave  of  the  court  The  case  is  affirmed  on  the 
cross  appeal. 

ir.  J.  Lisle,  for  appellant, 

Russell  &  Avritt,  for  appellee. 
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R.  H.  WiLSox  V,  George  V.  Morris. 

Bankruptcy — Discharge  Relieves  Debts. 

A  discharge  in  bankruptcy  releases  the  debtor  from  legal  liabilit> 
upon  all  of  his  previous  debts. 

Same^-Account — Subsequent  Promise  to  Pay. 

An  action  on  a  debt  due  by  one  discharged  in  bankruptcy  upon 
an  alleged  promi<)e  to  pay,  after  the  discharge,  can  be  maintained  alone 
upon  such  promise  to  pay. 

Accounts-^What  Constitutes  New  Promise  to  Pay — Discharge  in  Bankruptcy. 

An  expression  by  a  debtor,  after  his  discharge  in  bankruptcy,  of  his 

intention   to    pay    certain    old    debts,    does    not    amount    to    a    promise 

to  pay,  unless  made  to  the  original  creditor,  or  to  some  one  therefor, 

or  on  presentation  of  the  accounts  to  him  for  payment. 

APPEAL    FROM    FLEMING    CIRCUIT     COURT. 

October  20,  1871. 

Opinion  of  the  Court  by  Judge  Pryor: 

The  appellee  George  V.  Morris  on  the  9th  of  April,  1870, 
instituted  an  action  by  ordinary  petition  against  the  appellant 
Wilson  and  his  wife,  upon  an  account  for  merdhandise,  alleged 
to  have  been  sold  and  delivered  to  the  wife  by  the  appellee, 
amounting  to  $172.79.  The  petition  alleges  that  the  articles 
were  necessaries  for  the  family,  and  such,  as  made  the  wife's 
estate  liable  for  the  debt.  The.  wife  answered  denying  any 
liability  upon  her  part  for  its  payment,  and  the  husband  by  his 
answer,  relied  upon  his  discharge  in  bankruptcy  as  a  bar  to 
appellee's  recovery,  etc. 

The  appellee  then  filed  an  amended  petition,  in  which  he 
alleges  that  the  appellant  after  he  had  obtained  his  discharge 
in  bankruptcy  "faithfvlly  and  expressly  promised"  the  appellee 
to  pay  him  the  account  set  forth  in  the  original  petition.  The 
appellant  Wilson  in  his  answer  controverted  all  the  allegations 
of  the  amended  petition  in  reference  to  the  alleged  promise  to 
pay.    The  only  question  presented  is  as  to  the  sufficiency  of  the 
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evidence  to  maintain  the  cause  of  an  action  presented  by  this 
amended  pleading.  The  appellee  proved  by  one  witness  that 
appellant  stated  to  him  'Hhat  his  object  in  taking  the  bankrupt 
law,  was  to  avoid  paying  security  debts,  and  that  he  intended  to 
pay  the  witness  what  he  owed  him,  and  that  he  intended  to  pay 
the  appellee  George  Y.  Moiris,  and  that  he  would  pay  all  he 
owed  as  soon  as  he  could/'  Another  witness,  the  clerk  of  appellee 
heard  appellant  say  "that  his  object  was  to  avoid  paying  security 
debts,  and  that  he  intended  to  pay  Dr.  Lightfoot,  George  F. 
Morris,  the  appellee  and  some  others  whose  names  he  does  not 
recollect/'  A  discharge  in  bankruptcy  releases  the  debtor  from 
legal  liability  upon  all  of  his  previous  debts,  but  as  has  been 
often  decided,  the  moral  obligation  to  pay  these  debts,  is  a  suf- 
ficient consideration  to  make  the  debtor  legally  responsible  upon 
a  promise  to  pay  the  original  debt.  The  promise  however  when 
made  does  not  revive  the  original  debt  and  the  action  can  be 
maintained  alone  upon  the  promise  to  pay,  Graham  v.  Hunt,  B. 
Monroe,  7.  The  amended  petition  alleges  an  express,  uncon- 
ditional promise  to  appellee  by  the  appellant  to  pay  this  debt. 
The  burden  of  proof  was  upon  the  appellee  to  show  that  this 
promise  had  been  made.  The  testimony  offered  on  this  point  is 
the  substance  of  casual  conversations  held  by  the  appellant  with 
third  persons  shortly  after  his  discharge  in  bankruptcy,  and  were 
evidently  had  with  a  view  of  excusing  himself  for  the  step  he 
had  taken  in  order  to  relieve  himself  of  his  indebtedness,  and  not 
for  the  purpose  of  assuming  by  these  statements  any  legal 
liability.  He  never  held  any  conversation  with  the  appellee 
on  the  subject.  Xo  claim  or  debt  had  been  presented  to  him 
by  the  witness  who  detailed  these  conversations  for  payment, 
or  by  any  one  else,  and  certainly  no  promise  was  made  by  appel- 
lant to  them  or  either  of  them  to  pay  this  particular  debt.  His 
expression  of  an  intention  to  pay  in  connection  with  the 
conversations  proven  do  not  amount  to  a  promise  to  pay.  An 
inference  might  be  drawn  from  the  conversations  held  with  the 
witness  that  the  appellant  designed  paying  all  of  his  individual 
liabilities,  but  whatever  his  intentions  might  have  been,  on  the 
nature  of  the  moral  obligation  upon  him  to  pay,  he  evidently 
did  not  intend  by  these  conversations  to  change  this  moral 
obligation  into  a  legal  liability.  N'o  such  promise  is  proven  as 
alleged  either  to  the  appellee  himself  or  to  any  one  else  for 
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him.  The  judgment  of  the  court  below  is  reversed  and  the  cause 
is  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Rodman,  Cox,  for  appellant. 

Cord,  for  appellee. 


Geoege  W.  White  et  al  v.  D.  H.  Hickey  et  al. 

Judicial  Sales — ^Right  to  Partite  Lands  After  Sale  and  Before  Confirmation. 
A   sale,   ordered   at    the    instance   of    the    litigants    upon    an   agreed 
judgment,  may  be  set  aside  at  their  request,  and  the  lands  partited, 
according  to  their  agreement. 

Same. 

Where  before  a  sale  by  a  oommissioner  is  confirmed,  the  litigants,  for 
whose  benefit  the  sale  was  made,  notify  the  commissioner  they .  did 
not  want  the  judgment  executed,  a  subsequent  confirmation  of  the 
sale  by  the  court,  will  be  dismissed. 

APPEAL   FROM    SCOTT    CIRCUIT    COURT. 

October  2,  1871. 

Opixiox  of  the  Court  by  Judge  Lindsay: 

This  court  can  perceive  no  good  and  valid  reason  for 
enforcing  the  sales  made  by  the  master  commissioner  in  opposi- 
tion to  the  wishes  of  the  appellants.  Although  the  judgment 
under  which  said  sales  were  made,  was  entered  at  their  instance 
it  was  for  their  sole  benefit,  and  could  only  be  enforced  by  their 
consent.  They  had  the  legal  right  to  make  partition  of  the 
property  after  the  judgment,  and  their  deeds  vested  each  grantee 
with  a  perfect  title  to  the  estate  conveyed. 

Before  the  sale  by  the  commissioner  was  completed  by  the 
execution  of  bonds  by  the  purchasers  he  was  notified  that  the 
partition  had  been  made,  and  that  the  parties  did  not  wish  the 
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judgment  executed.  This  information  he  doubtless  imparted  to 
said  purchasers,  but  whether  he  did  or  not  they  were  nothing 
more  than  preferred  bidders.  It  was  still  within  the  power  of 
the  chancellor  to  reject  their  bids.  The  appellants  were  some- 
what derelict  in  not  preventing  the  sales,  but  as  neither  of  them 
were  present  when  the  sales  were  made  either  in  person  or  by 
attorney  they  are  not  directly  responsible  for  the  action  of  the 
purchasers.  The  confirmation  of  the  sales  under  the  circum- 
stances will  work  a  great  hardship  upon  appellants,  a  hardship 
they  ought  not  to  suffer,  when  it  can  be  averted  without  divesting 
appellees  of  any  vested  rights  or  even  of  depriving  them  of 
speculations  to  be  made  upon  the  property  bid  for.  They  claim 
and  the.  proof  offered  by  them  conduces  to  show  that  they  bid 
not  only  the  fair  value  for  the  property  but  even  more  than 
this.  If  such  be  the  case  they  will  lose  nothing  by  having  their 
bids  rejected. 

The  judgment  of  the  court  confirming  the  commissioner's 
report  is  reversed,  and  the  cause  remanded  with  instructions  to 
sustain  the  exceptions  to  such  report,  and  cancel  the  purchase 
bonds.  A  reasonable  allowance  should  be  made  to  the  master 
for  making  the  sale. 


Stevenson,  f-^r  appellant. 
Robinson^  for  appellee. 
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A.  Wile  et  ux  v.  Sweeney  et  al. 

Judicial  Sales— By  Sheriff. 

A  sale  by  the  sheriff,  of  land,  on  any  day  than  the  firet  day  of  a 
circuit  or  county  court,  is  without  authority  and  void. 

APPEAL   FBOM   DAVIESS    CIECUIT    COURT. 

October  21,  1871. 

Response  by  the  Court  to  Petition  for  Re-hearinq,  bx 
Judge  Pryor. 

(See  2  Duvall,  161.) 

The  attention  of  counsel  for  the  appellees  is  called  to  the 
first  opinion  rendered  in  this  case  and  reported  in  2nd  Dxivnll, 
page  161.  This  court  in  that  opinion  say  "that  a  sale  bv  tlie 
sheriff  of  land  on  any  other  day  than  the  first  day  of  a  circuit 
or  county  court  is  without  authority  and  consequently  void." 
And  in  this  same  case  the  following  language  is  used:  "As  the 
sale  of  land  in  controversy  was  not  made  by  the  sheriff  on  the  day 
fixed  by  lav;,  it  was  a  nullity,  and  his  subsequent  deed,  based  on 
such  void  sale  passed  no  title  to  the  appellees."  This  sounds  very 
much  like  this  sale  had  been  declared  void.  Reference  is  also 
made  to  sec.  2,  article  13,  chapter  36  of  the  Revised  Statutes. 
In  the  second  opinion  delivered  in  this  case,  this  court  uses  this 
language:  "I'he  plaintiffs  showed  a  defective  execution  of  the 
suit  and  an  informal  and  illegal  sale,"  and  in  the  opinion 
delivered  at  the  present  term  the  sale  based  upon  the  former 
opinions  of  this  court  was  regarded  as  void  and  as  passing  no 
title  whatever  to  the  purchaser.  The  court  below  may  have 
decided  that  the  sale  passed  but  an  equity,  but  this  court  in 
pronouncing  upon  that  judgment  adjudged  that  the  sale  whs 
void.  Counsel  wish  to  know  if  the  sale  was  void,  how  the  pur- 
chooser  Wier  obtained  an  equity,  and  how  he  passed  that  equitv 
to  Sweeney  and  Taylor  to  whom  he  sold  his  bid.  The  question 
is  easily  answered.  The  execution  had  been  levied  on  this  laud, 
and  although  the  sale  was  void  and  passed  no  title,  legal  or 
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equitable,  the  lien  created  by  the  levy  still  existed  and  in  this 
way  originated  the  equity  on  the  part  of  the  appellees.     In  the 
commissioner's  report  made  in  the  case  when  the  last  judgment 
was  rendered   in  the  court  below,   the  appellees  were  allowed 
large  sums  for  insurance  when  there  was  no  proof  that  Wile 
ever    authorized  the    expenditure.     This    court    in  the    second 
opinion  delivered  in  this  case,  makes  no  reference  to  the  items 
for  insurance  but  attempts  to  lay  down  the  basis  by  which  the 
accounts  between  the  parties  were  to  be  settled.     The  whole  case 
went    back  under  the  order  of    reference  to  the    commissioner 
and  this  court  has  never  passed  upon  any  of  the  items  contained 
in  the  accounts  between  the  parties.     Counsel  wish  also  to  know 
if  any  of  the  bid  at  the  sale  is  to  be  allowed ;  how  does  the  court 
cut  out  so  much  as  was  the  costs  of  the  sale,  etc.     Not  one  cent 
of  the  bid  has  been  allowed;  the  amount  of  the  execution  and 
costs  up  to  the  time  of  the   levy  and  including  the  levy  has 
been  allowed  for  the  reason  that  the  levy  created  a  lien  on  the 
land    not  because  of    this  void    sale.     No    interest  should    be 
allowed  for  the  repairs  and  improvements,  for  the  reason  that 
the  appellees  were  in  possession  deriving  the  benefit  from  these 
improvements  and  the  ai)pellant  is  only  entitled  to  the  rents  of 
the  property  in  its  condition  before  the  improvements  were  made, 
but  if  the  appellees  have  received  more  than  a  fair  rental  value, 
that  is,  rented  it  for  a  price  exceeding  the  usual  price  of  rent- 
ing,   looking    alone   to   its    condition   at    the   time    they    took 
possession  and  not  its  enhanced  rental  value  by  reason  of  the 
improvement  they  entered  account  for  the  rent  they  have  thus 
received.     How  much  would  the  property  have  rented  for  in  its 
condition  when   appellees   received   it   if  without  the   improve- 
ment}^, thev  rented  it  for  more  than  a  fair  rental  value  they 
should  account  for  it.     The  increased  rental  value  of  the  property 
by  reason  of  the  improvements,  appellees  are  not  liable  for.     This 
court   as  has  been  frequently   decided   will   reverse   a  case   for 
error  appearing  upon  a  commissioner's  report  in  the  settlement 
of  accounts  between  parties,   although  no  exception  was  made 
to  the    report  in  the  court    below.     There    has  been    no    final 
adjudication    of  the  matters    of  account  between    these  parties. 
The  petition  for  a  rehearing  is  overruled. 

Bush,  for  appellant. 

Sweeney  &  Stuart,  for  appellee. 


Williams  v.  Lomneb.  61 

Opinion  of  the  Court. 


F.  M.  Williams  v.  William  L.   Lomneb. 

CoTenant — ^Implied  Warranty — ^Bond  for  Title. 

There  is  no  implied  warranty  by  the  assignor  of  a  bond  for  the 
conveyance  of  land. 

Same — Specific  Performance. 

A  holder  of  a  bond  for  title,  must  first  seek  by  legal  process,  a 
oonTeyance  from  the  vendor,  and  if  defeated,  can  have  recourse  on 
the  assignor  of  the  bond,  but  not  on  implied  warranty  of  title. 

APPEAL  FROM   MONTGOMERY   CIRCUIT   COURT. 

October  10,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  answer  of  the  appellant  presents  no  valid  defense.  If  it 
be  tnie  that  he  held  the  bond  of  ^ewman  for  a  conveyance  of 
the  Illinois  land  in  trust  for  Ramsey  and  Morris,  and  that  the 
note  was  given  in  consideration  of  their  surrender  to  him  of 
their  claim  to  said  bond,  he  at  best  took  it  as  their  assignee. 

There  is  no  implied  warranty  by  the  assignor  of  a  bond  for 
the  conveyance  of  land.  Moredock  v.  Rawlings,  3d  Monroe  75. 
It  was  the  duty  of  the  appellant  to  take  the  necessary  legal 
steps  to  compel  Newman  to  convey  the  land  in  compliance  with 
his  bond.  And  if  after  the  use  of  due  diligence,  he  was  defeated 
in  this  attempt  he  would  have  recourse  on  Ramsey  and  Morris 
on  their  contract  of  assignment,  biit  not  on  an  implied  warranty 
of  title.  His  answer  discloses  the  fact  that  no  suit  has  as  yet 
been  brought  by  him  'against  Xewman.  Xo  allegation  of 
insolvency  is  made  against  his  assignors,  and  no  reason  is 
assigned  why  he  has  not  attempted  to  compel  Newman  to  convey. 

In  addition  to  this  fact  he  fails  upon  tne  trial  to  prove  that 
Newman  has  refused  to  convey. 

The  judgment  appealed  from  must  be  affirrned. 

Winn  (&  Summers,  Apperson,  for  appellant, 
B.  Reid,  for  appellee. 
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W.  C,  WiLHOiT  V.  John  B.  Hancock  et  al. 

Frauds,  Statute  of— Written  Agreement  to  Arbitrate  VaroL  Sale  of  Land. 

A  written  agreement  to  arbitrate  a  parol  sale  of  land,  is  sufficient 
to  take  it  out  of  the  Statute  of  Frauds.  It  is  not  material  whether  the 
finding  of  the  arbitrators   was   enforceable  or  not. 

Contract  for  Sale  of  Land^-Vendor  and  Purchaser. 

Where  a  contract  in  parol  is  made  for  the  sale  of  land,  by  the 
vendee,  redeeming  two  tracts,  if  one  of  them  be  subsequently  redeemed 
by  an  agent  of  the  vendor  at  hi?  instance,  this  will  not  void  the 
redemption  of  the  other  by  the  original  vendee  nor  affect  his  contract 
of  purchase. 

APPEAL   FBOM    OWEN    CIRCUIT    COURT. 
October  23.  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  evidence  leaves  no  doubt  but  that  the  api)ellant  with  his 
own  means  paid  to  J.  H.  Wilhoit  the  vendee  of  Lee  ($1220) 
twelve  hundred  and  twenty  dollars,  the  amount  required  to 
redeem  the  two  hundred  acre  tract  of  land  in  controversy. 

It  is  also  very  clear  that  this  payment  was  made  by  api^Uant 
in  pursuance  to  a  contract  betw^een  him  and  his  father  that  he 
should  have  said  land  in  case  he  would  raise  the  money  and 
redeem  it.  The  father  placed  appellant  in  possession  of  the  land 
and  never  did  disturb  or  by  any  legal  proceeding  attempt  to 
disturb  his  possession. 

This  contract  was  originally  in  parol,  but  when  the  matters 
in  dispute  between  appellant  and  his  father  were  on  the  8th  of 
September,  1861,  submitted  to  arbitrators  for  adjustment,  the 
difference  between  the  parties  with  relation  to  the  sale  and  pur- 
chase of  the  land,  then  occupied  by  them  (and  which  the  proof 
shows  was  the  land  redeemed  by  appellant)  was  one  of  the 
questions  to  be  settled.  This  written  agreement  of  submission 
is  a  sufficient  memorial  of  the  sale  of  the  land  to  take  it  out  of 
the  statute  of  frauds. 

We  do  not  deem  it  material  whether  the  finding  of  the  arbi- 
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trators  was  enforceable  or  not,  and  we  will  not  enquire  into 
that  question. 

The  written  agreement  of  submission  took  the  sale  out  of  the 
statute  of  frauds,  and  at  the  time  of  the  trial  of  the  cause, 
appellant  had  possession  of  the  land  and  held  by  assignment 
the  title  bond  of  Lee  who  was  at  the  time  of  his  death  the  holder 
of  the  legal  title  to  the  land. 

The  evidence  conflicts  to  some  extent  as  to  the  exact  nature 
of  the  agreement  between  appellant  and  his  father  with 
reference  to  the  redemption  of  the  land  from  J.  H.  Wilhoit. 
It  seems  that  it  was  originally  contemplated  that  two  tracts 
should  be  redeemed,  and  it  is  insisted  that  because  this  contract 
was  not  literally  executed,  appellants  claim  to  the  tract  redeemed, 
cannot  be  specifically  enforced.  Whatever  the  agreement  mav 
origmaUy  have  been,  it  was  modified  before  appeUant  paid  his 
money  to  J.  H.  Wilhoit  This  fact  is  proved  by  two  witnesses, 
who  seem  to  have  known  all  about  the  transaction  and  one  of 
whom  testified  against  his  own  interest.  Besides  this,  the  father, 
put  it  out  of  appellant's  power  to  redeem  one  piece  of  the  land 
by  permitting  one  of  his  sons-in-law  to  redeem  it,  and  after- 
wards permitted  appellant  to  redeem  the  tract  in  controversy,  put 
him  in  possession  of  it,  and  repeatedly  stated  in  conversations 
that  appellant  took  and  held  the  same  as  a  purchaser. 

Considering  all  the  facts  of  the  case  we  are  of  opinion  that 
Lee's  heirs  should  have  been  adjudged  to  convey  to  appellant, 
and  that  his  title  should  be  perfected. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  render  a  judgment  conforming  to  this 
opinion.  On  the  cross  appeal  judgment  affirmed.  Chief  Justice 
Pryor  did  not  sit  in  this  case. 

Drane,  for  appellant. 

Orover  <&  Scott,  for  appellee. 
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William  Wilson  v.  H.  B.  Helm  et  al. 

Taxation — ^Mnnicipal  Corporation,  Extending  Corporate  Limits. 

Wilson's  land  was  separated  from  the  huilt-up  portion  of  a  town  by 
a  creek,  over  which  no  crossing  was  erected,  and  during  several  months 
of  the  year,  could  not  be  crossed  on  foot.  Only  three  families  lived 
on  this  side  of  the  creek,  Ind  no  improvement 9  or  streets  were  con- 
structed. Held,  not  to  be  liable  for  city  taxation  under  an  act  taxing 
farm  lands  in  the  corporate  limits. 

Same — Municipal  Corporation — 0  rdinance. 

The  ordinance  providing  for  taxing  farm  lands  within  the  corporate 
limits  of  a  town  extending  for  a  long  distance  beyond  the  i-csidont 
section,  is  held  in  violation  of  the  spirit  of  the  constitution,  and  void. 

Same—Tort — ^Liability  of  Trustees. 

The  seizure  and  sale  of  the  property  imder  such  an  ordinance,  would 
not  be  malicious,  and  the  owner  could  not  recover  more  than  its 
actual  value,  and  the  trustees  of  the  town  would  not  be  liable 
personally. 

APPEAL  FROM   HARDIN   CIRCUIT   COURT. 

May  9,  1871. 

Opinion  of  the  Court  by  Jubqe  Lindsay: 

Prior  to  1867,  the  town  of  Elizabethtown  embraced  within  its 
corporate  limits  about  two  hundred  acres  of  land.  By  acts  of  the 
legislature  passed  in  that  year,  together  with  another  act  approved 
February  26th,  1868,  the  territorial  limits  of  the  town  were  so 
extended  as  to  form  a  square  one  and  one-half  miles  in  length  on 
either  side,  and  embracing  1,440  acres  of  land.  At  that  time  the 
population  could  not  have  exceeded  fifteen  hundred  persons, 
and  a  very  large  portion  of  the  area  inclosed  in  this  extension 
consisted  of  farming  and  horticultural  lands,  and  much  of  it  of 
land  wholly  unimproved.  By  the  19th  section  of  this  last  act  all 
lands  within  the  corporation  used  for  agricultural  and  horti- 
cultural purposes  were  exempted  from  municipal  taxation.  The 
appellant,  Wilson,  who  lived  on  a  farm  adjoining  the  old  town, 
violently  opposed  this  extension,  and  very  shortly  thereafter  be- 
came engaged  in  litigation  with  the  town,  because  of  the  fact 
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of  his  opposition  to  the  collection  of  the  municipal  taxes  assessed 
against  his  property.  It  seems  that  some  time  in  the  latter  part 
of  the  year  1867,  he  sold  his  farm,  and  shortly  thereafter  pur- 
chased 34%  acres  of  unimproved  land  located  within  the  town 
boimdary,  but  exempt  from  taxation  by  the  act  of  February  26th, 
1868.  He  proceeded  at  once  to  clear  and  enclose  a  portion  of  the 
same,  and  to  devote  it  to  both  agricultural  and  horticultural  pur- 
poses. He  also  erected  upon  the  tract  a  handsome  and  commodi- 
ous residence.  After  this,  in  1869,  this  last  act,  without  Wilson's 
consent,  was  so  amended  as  to  repeal  the  19th  section  and  to 
authorize  the  taxation  of  lands  used  for  horticultural  and  agricul- 
tural purposes.  The  taxes  assessed  against  Wilson's  land'imder 
the  act  as  amended  he  refused  to  pay,  and  the  marshal  having 
levied  upon  and  sold  some  of  his  personal  property  in  satisfaction 
of  the  same,  he  brought  an  action  against  the  marshal  and  board 
of  trustees  to  recover  the  value  of  said  property,  claiming  that  the 
town  charter  as  amended  so  far  as  it  authorized  his  land  to  be 
taxed  for  municipal  purposes  is  in  violation  of  the  State  Consti- 
tution, and  therefore  void. 

This  court  many  years  since  laid  down  the  doctrine  that  where 
vacant  land  or  improved  farms  occupied  by  the  owners  and  their 
families  for  agricultural  purposes  and  not  required  either  for 
sheds  or  houses  or  other  purposes  of  a  town  are  brought  within 
its  taxing  power  by  an  act  extending  its  limits,  that  it  is  in  effect 
taking  the  money  of  the  proprietors  for  the  use  of  the  town  with- 
out just  compensation  to  them  (Cheary  v.  Hooser,  9th  B,  Monroe, 
346).  And  that  where  the  owners  of  such  lands  have  made  no 
town  upon  them  and  desire  none,  and  where  there  is  no  legitiihate 
necessity  justifying  the  extension  of  the  boundary  so  as  to  include 
the  same,  and  where  the  obvious  effect  is  to  subject  them  to  taxa- 
tion for  the  exclusive  benefit  of  the  town,  that  it  constitutes  a 
clear  case  of  taking  private  property  for  public  use  in  the  form 
of  taxation  without  making  compensation  therefor  (City  of  Cov- 
ington V.  Southgate,  15th  B.  Monroe,  U98).  In  every  subsequent 
decision  this  doctrine  has  been  recognized  and  approved.  From 
the  record  before  us  it  seems  that  Wilson's  land  is  separated  from 
the  built-up  portion  of  the  town  by  a  creek  over  which  the  corpor- 
ate authorities  have  erected  no  crossing,  and  which,  during  sevei'al 
months  of  each  year  can  be  crossed  by  footmen  with  great  difficulty 
if  at  all.    That  there  are  but  three  families  living  vrithin  the  town 
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limits  east  of  said  creek,  Wilson  and  two  negroes;  that  there  is 
no  improved  street  constructed  or  in  process  of  construction  from 
Wilson's  premises  to  the  business  portion  of  the  town;  that  there 
are  no  lots,  streets  nor  alleys  on  the  same  side  of  the  creek  with 
him,  and  none  needed  in  view  of  the  sparsity  of  the  population; 
that  the  nearest  street  lamp  to  appellant  is  650  yards  in  a  direct 
line,  and  much  farther  by  any  practicable  route;  that  the  court 
house  is  more  than  1,000  yards  distant;  that  the  church  at  which 
his  family  worships  is  much  farther  than  the  court  house,  and  that 
his  nearest  neighbor  is  over  200  yards  from  him.  He  receives  no 
protection  from  the  police,  and,  indeed,  it  seems  the  municipal 
officers  visit  the  extensive  tract  of  country  lying  east  of  the  creek 
only  for  the  purpose  of  enforcing  the  collection  of  the  taxes 
assessed  against  the  appellant.  We  are  unable  to  perceive  in  what 
manner  he  is  benefited  in  the  slightest  degree  by  reason  of  his 
lands  being  embraced  within  the  boundaries  of  the  town.  It  is 
true  the  value  of  his  land  is  enhanced  by  its  proximity  to  a  grow- 
ing town,  but  so  is  that  of  every  one  else  situate  in  the  same 
vicinity.  This  is  not  the  character  of  the  compensation  for 
private  property  taken  for  public  use  contemplated  by  the  Consti- 
tution. The  party  whose  property  is  taken  should  receive  some  of 
the  advantages  resulting  from  the  municipal  government.  Some 
portion  of  the  money  he  is  compelled  to  pay  in  the  way  of  taxation 
should  be  so  expended  as  to  benefit  him  in  some  degree  either 
directly  or  incidentally.  Tested  by  these  principles  we  are  of  the 
opinion  that  the  act  under  which  the  taxes  against  appellant  were 
assessed,  is  in  conflict  with  the  spirit  of  the  Constitution  and 
therefore  void. 

We  do  not,  however,  agree  that  the  seizure  and  sale  of  his 
property  was  malicious,  nor  that  he  should  recover  more  than  its 
actual  value,  nor  that  the  board  of  trustees  are  personally  liable 
to  him  for  any  amount.  These  conclusions  render  it  unnecessary 
to  discuss  the  remaining  questions  involved  in  this  appeal. 

We  are  of  opinion  that  the  circuit  court  erred  in  dismissing 
the  appellant's  petition  as  to  the  Marshall  Warren,  and  to  that 
extent  the  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  render  judgment  in  Wilson's  favor  against  Warren 
for  the  damages  sustained  by  him  as  fixed  by  the  verdict  of  the 
jury. 

W.  Wilson,  for  appellant. 
Wintersmith^  for  appellee. 
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M.  F.  WiNTEKSMITH  ET  AL  V.  A1.BEBT  QoODIN  ET  AL. 

Creditors  Suit — ^Fraudulent  Conyeyance  in  Contemplation  of  Insolvency. 

In  a  suit  to  set  asid^  a  conveyance  made  by  an  insolvent,  a  creditor, 
who,  from  the  nature  of  the  conveyance,  assisted  in  protecting  him- 
self and  several  other  preferred  creditors,  by  accepting  the  property 
and  paying  off  the  claims,  merely  substitutes  himself  to  the  rights  of 
such  creditors  to  the  extent  of  his  payments,  with  no  right  of  priority 
over  others  in  the  subsequent  distribution  of  assets. 

Equity — ^Right  of  Co-Owner  to  ImproTement»— Substitution  of  Creditors. 

Equity  will  give  a  co-owner  a  right  in  a  partition  proceeding,  to  the 
exclusive  use  of  valuable  and  lasting  improvements  made  thereon,  and 
the  creditors  of  such  owner  would  be  subrogated  thereto. 

Sama 

This  could  not  be  defeated  because  the  co-owner  had  used  the  whole 
interest,  without  payment  of  a  rental.  The  other  owners  could  only 
prove  their  daims  in  the  proceeding,  like  other  creditors. 

Dower  and  Curtsey — Sale  Before  Allottment. 

Before  assignment  of  a  widow's  dower  she  has  such  an  interest  in 
her  deceased  husband's  estate  which  is  the  subject  of  bargain  and  sale, 
like  any  other  inchoate  interest  :'n  realty. 

Same— Husband  and  Wife. 

The  wife  can  pass  such  an  interest  by  deed,  and  her  creditors  can 
have  the  dower  allotted  and  subject  same  to  their  claims. 

APPEAL  FBOM   LAEUE    CIBOUIT    COXJBT. 

May   15,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsat: 

The  pretended  sale  of  the  personal  property  by  Elizabeth  and 
James  Farleigh  to  Williams  was  properly  located  as  a  nulilty  by 
the  court  below.  It  was  an  evident  attempt  upon  the  part  of  all 
concerned  to  invest  the  title  to  said  property  in  Williams  to 
enable  him  to  hold  for  the  benefit  of  his  pretended  vendors.  It 
could  not  be  regarded  as  a  sale  made  for  the  purpose  of  preferring 
one  creditor  to  the  exclusion  of  others,  but  was  rather  an  attempt 
to  prevent  the  property  from  being  subjected  to  the  payment  of 
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the  claim  of  any  real  creditor,  and  it  therefore  did  not  come  within 
the  provisions  of  the  act  of  1856. 

It  is,  however,  clear  from  the  record,  that  the  sale  of  the  farm 
to  Goodin  so  far  as  Mrs.  Farleigh  and  James  were  concerned  was 
a  sale  made  in  contemplation  of  insolvency  and  for  the  purpose  of 
preferring  certain  favored  creditors.  They  were  hopelessly  insol- 
vent at  the  time,  and  they  both  must  necessarily  have  been  aware 
of  the  existence  of  that  fact.  That  they  intended  with  the  pro- 
ceeds arising  from  the  sale  of  their  interests  in  said  farm  to  pay 
in  full  the  claims  of  a  portion  of  their  creditors  to  the  total 
exclusion  of  the  appellants,  does  not  in  our  opinion  admit  of  a 
doubt.  Their  vendee  Goodin  was  permitted  to  retain  out  of  the 
purchase  price  the  full  amount  of  his  claim,  and  also  so  much  as 
was  necessary. to  indemnify  him  on  acocunt  of  his  suretyship  to 
Johnson,  and  he  was  also  directed  to  pay  off  several  other  cred- 
itors in  full,  and  no  provision  whatever  was  made  for  the  payment 
of  any  portion  of  the  debts  due  to  the  appellants,  all  of  which  are 
admitted  to  be  just.  It  is  claimed  by  the  appellee  Goodin  that 
notwithstanding  this  may  be  true,  still  he  is  entitled  to  be  pro- 
tected in  his  purchase  at  least  to  the  extent  of  the  payments  mado 
by  him  on  the  land,  and  that  in  any  event  he  should  be  that  far 
regarded  as  a  preferred  creditor.  The  case  of  Whittaker  v.  Oar- 
nett,  &c.,  3  Bush,  ^02,  is  relied  upon  as  sustaining  this  position. 
But  there  is  a  material  difference  between  the  attitude  occupied 
by  Whittaker  and  that  of  Goodin.  The  mortgage  executed  by 
Dean  to  Whittaker  was  in  part  to  secure  the  repayment  of  money 
actuallv  leaned  at  the  time  to  enable  him  to  continue  in  business, 
and  whilst  it  appears  that  at  the  time  of  the  execution  of  the 
mortgage  AMiittaker  was  apprised  of  Dean's  financial  difficulties, 
it  does  not  appear  that  he  knew  that  he  contemplated  insolvency, 
but  we  may  assume  that  upon  the  contrary  be  was  led  to  believe 
that  with  the  money  advanced  by  him  upon  the  mortgage  Dean 
would  be  able  to  meet  his  pressing  liabilities  and  probably  to  extri- 
cate himself  from  his  financial  embarrassiaents.  This  assumption 
is  strengthened  by  the  fact  that  Dean  was  left  in  possessioii  of  aV 
the  mortgaged  property,  and  continued  in  business  imtil  his 
creditors  attacked  the  mortgage  as  fraudulent.  With  Goodin  the 
case  is  entirely  different;  the  sale  to  him  divested  his  vendors  of 
the  control  and  possesion  of  their  entire  estate,  and  deprived  them 
of  the  ability  to  continue  in  business.     The  payments^  to  the  pre- 
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ferred  creditors  which  were  partly  made  through  him,  exhau8^(^l 
more  than  one-half  of  the  entire  purchase  price  of  the  farm,  find 
the  co-tenants  of  Mrs.  Elizabeth  Farleigh  and  James,  were  entitled 
to  receive  more  than  two-thirds  of  the  cash  payment.     They  'v^cre 
thus  left  with  but  about  two  thousand  dollars  in  available  asse-, 
with  which  to  meet  an  indebtedness  of  not  less  thdn  ten  thousaad. 
We  feel  satisfied  from  the  record  that  Qoodin  knew  the  sale  was 
made  by  Elizabeth  and  James  Farleigh  in  contemplation  of  iiisoi 
vency  and  to  prefer  creditors,  and  that  he  was  fully  aware  thii:  in 
case  it  was  upheld  by  the  courts,  it  would  put  it  out  of  the  pov  ci* 
of  the  deferred  creditors  to  realize  anything  whatever  upon  their 
claims.     Such  being  the  case  he  does  not  occupy  tlie  favorable 
position  of  a  bona  fide  creditor  free  from  all  knowledge  of,  or 
participation  in  the  act  of  bankruptcy  conmiitted  by  his  vendors, 
but  rather  of  a  creditor  seeking  not  only  to  secure  himself,  but  to 
assist  the  failing  debtors  in  their  attempt  to  evade  the  legal  effect 
of  the  statute  of  1856,  and  to  make  an  inhibitted  distinction  be- 
tween other  creditors  whose  claims  were  equally  meritorious.     In 
his  attempt  to  give  this  assistance  he  has  merely  succeeded  in  sub- 
stituting himself  to  the  rights  of  those  creditors  whose  claims  he 
has  paid,  and  of  making  himself  the  creditor  of  the  bankrupts  to 
the  extent  of  his  payments  to  them  for  their  interests  in  the  farm, 
with  no  right  of  priority  over  the  appellants  or  any  other  creditor, 
in  the  distribution  of  their  assets.     With  the  conclusions  of  the 
circuit  court  upon  this  branch  of  the  case  we  fully  concur. 

It  seems  that  the  court  in  its  directions  to  the  commisisoner 
appointed  to  allot  to  Qoodin  the  four  interests  in  one-half  of  the 
land  which  he  takes  under  the  conveyance  from  the  four  children 
who  are  not  responsible  for  any  part  of  the  indebtedness  of  their 
mother  and  brother  James,  prescribes  that  in  making  such  division 
they  shall  take  into  consideration  quantity  and  quality.  The  effect 
of  this  is  to  make  said  four  children  equal  participants  in  the 
valuable  improvements  shown  to  have  been  put  upon  the  land  by 
Mrs.  Farleigh  as  we  hold  with  her  own  individual  means.  In  this 
we  think  the  court  erred. 

Mrs.  Farleigh  being  the  owner  in  fee  of  an  undivided  one-half 
of  the  entire  tract,  had  the  right  to  enter  upon  and  for  her  own 
benefit  make  valuable  and  lasting  improvements  thereon,  and  in  a 
partition  she  should  be  entitled  to  have  said  improvements  allotted 
to  her  without  charge,  and  so  likewise  are  her  creditors.     This 
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equitable  rule  is  not  to  be  defeated,  because  of  the  fact  she  has 
used  and  occupied  the  interests  of  her  co-tenants  without  the  pay- 
ment of  rent  She  was  not  then  trustee  nor  guardian,  and  if  she 
owes  them  anything  on  that  acocunt,  they  can  prove  their  claims 
in  this  proceeding  like  other  creditors.  We  are  also  of  opinion 
that  the  court  erred  in  adjuding  that  Mrs.  Farleigh's  right  to  have 
dower  allotted  her  in  the  one-half  of  the  tract  owned  by  her 
deceased  husband  did  not  pass  to  her  creditors  imder  her  convey- 
ance to  Goodin. 

It  is  true  that  until  the  widow's  dower  has  been  assigned,  she 
has  no  such  estate  in  the  lands  of  her  former  husband  as  can  be 
taken  and  sold  under  execution,  but  even  before  assignment  she 
possesses  a  claim  which  is  the  subject  of  bargain  and  sale,  like 
any  other  inchoate  interest  in  realty.  This  right  passed  by  said 
conveyance,  and  her  creditors  can  have  her  dower  allotted  and  then 
subject  that  estate  to  the  payment  of  their  claims.  We  perceive  no 
error  in  the  judgment  as  to  the  claim  in  favor  of  Thomas,  nor  in 
any  other  respect  except  in  so  far  as  we  have  indicated  in  this 
opinion,  but  to  that  extent  the  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consitsent  herewith.  Upon  the 
cross  appeal  the  judgment  is  affirmed. 

Brown  &  Murray,  Winterstnith,  for  appellant 

Johnson,  Howell,  for  appellee. 
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Elizabethtown  &  Paducah  R.  Co.  v.  Conbad  Kubtz  et  ax. 

Eminent  Domain — Compensation  to  Owner. 

Just  compensation  to  the  owner  for  taking  his  property  for  public 
use  without  his  consent,  means  the  actual  value  thereof  in  money, 
without  any  deduction  for  estimated  profit,  or  the  advantages  accruing 
to  the  owner  for  the  public  use. 

Same— Set-off. 

Speculative  advantages  or  disadvantages,  independent  of  the  intrinsic 
value  of  the  property  from  the  improvements,  are  a  matter  of  %A-of{ 
against  each  other,  and  do  not  affect  the  dry  claim  for  the  intr'nsic 
vahie  of  the  property  taken. 

Same — Just  Compensation. 

As  the  owner  of  the  land  has  the  right  to  demand  pay  for  <!iat 
taken,  notwithstanding  that  the  use  to  which  it  may  be  put,  may 
greatly  enhance  the  value  of  the  remaining  land,  he  cannot  be  allowed 
to  avail  himself  of  this  enhancement  to  increase  the  value  of  that 
for  which  the  public  is  required  to  pay. 

Sailroads — ^Damages  for  Taking  Property  for  Right  of  Way— Rule. 

In  an  eminent  domain  proceeding  for  damages  for  taking  property 
by  a  railroad  company,  no  fact  which  does  not  certainly  and  absolutely 
have  the  effect  of  causing  an  immediate  and  definite  depreciation  of 
value  shall  be  taken  into  consideration. 

« 

Set-off  and  Counter-claim — ProYisions  in  Charter  of  Railroad  Company,  For. 
Damages  occasioned,  danger  of  fire,  injuring  of  stock,  inconvenience 
of  hauling  across  the  track,  and  di -com fort  by  passing  trains,  are  conse- 
quential, and  are  off-set  by  the  provisions  in  the  charter  of  a  railroad 
company,  providing,  "advantages  to  such  residue  of  property  to  be 
derived  from  the  building  and  operating  of  said  road  by,  through 
or  near  such  residue  ' 

APPEAL  FROM  HAKDIN   CIKCUIT  COURT. 

October  24,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

This  appeal  is  prosecuted  from  a  judgment  of  the  Hardin  cir- 
cuit court  fixing  the  compensation  to  which  appellees  are  entitled 
for  the  right  of  way  granted  through  their  lands  to  the  Elizabeth- 
town  &  Paducah  Railroad  Company. 
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We  are  of  opinion  that  the  appeal  was  properly  prosecuted  to 
this  court.  The  provisions  of  the  38  th  section  of  the  amended 
charter  of  said  railroad  company  construed  in  connection  with  the 
15th  section  of  the  Civil  Code  of  Practice  are  conclusive  upon  this 
question. 

By  the  judgment  complained  of  appellees  were  allowed  for  four 
and  three-quarter  acres  of  land  shown  by  the  evidence  not  to  exceed 
in  intrinsic  value  thirty  dollars  per  acre,  the  sum  of  $712.60,  and 
also  the  further  sum  of  $200  for  additional  fencing  rendered  nec- 
essary by  the  appropriation  of  such  land.  The  13th  section  of 
appellant's  original  charter  empowers  the  railroad  company  to 
acquire  the  right  of  way  by  the  condemnation  of  lands  lying  upon 
the  line  of  its  railway,  and  necessary  for  its  construction  and 
successful  operation,  in  all  cases  in  which  it  cannot  agree  with  the 
owners  of  such  land,  and  provides,  that  the  jury  (for  whom  the 
amended  charter  substitutes  commissioners)  "in  estimating  the 
damages  shall  find  for  the  owner  or  owners  the  actual  value  of  the 
land  or  other  thing  proposed  to  be  taken,  but  in  estimating  dam- 
ages resulting  incidentally  to  the  other  land  or  property  of  such 
owners,  shall  offset  the  advantages  to  such  residue  to  be  derived 
from  the  building  and  operating  of  said  road  by,  through  or  near 
such  residence. 

This  is  perhaps  as  broad  and  comprehensive  a  delegation  of  such 
authority  as  it  is  within  the  power  of  the  legislative  department 
of  the  State  government  to  make.  As  has  been  repeatedly  held 
by  this  court  no  citizen  can  be  compelled  to  give  his  property  to 
the  public,  and  if  it  be  taken  for  the  public  use,  the  citizen  has  the 
rifi:ht  to  demand  the  full  value  of  the  thing  taken,  notwithstanding 
the  fact  that  he  may  with  others  be  incidentally  benefited  by  its 
appropriation.  Sutton  Heirs  v.  City  of  Louisville,  6th  Dana,  26; 
Rice,  &c,,  V.  D.  S.  &  T,  R.  Railroad  Co.,  7th  Dana,  81 ;  Jacob 
V,  City  of  Louisville,  9th  Dana,  1 H.  Mr.  Sedgewick  accepts  as 
correct  the  doctrine  of  Chancellor  Kent  "that  a  just  compensation 
to  the  owner  for  taking  his  property  for  public  use  without  his 
consent,  means  the  actual  value  of  the  property  in  money,  without 
any  deduction  for  estimated  profit,  or  advantages  accruing  to  the 
owner  for  the  public  use  of  his  property.  Speculative  advantages 
or  disadvantages,  independent  of  the  intrinsic  value  of  the  prop- 
erty from  the  improvements  are  a  matter  of  set-off  against  each 
other,  and  do  not  affect  the  dry  claim  for  the  intrinsic  value  of  the 
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property  taken."  Sedgewick  on  Damages,  666;  Kent's  Com.,  Vol. 
2,  page  SS9.  . 

In  the  application  of  this  doctrine,  this  court  has  held  (and  we 
think  correctly)  that  the  intrinsic  value  of  the  land  taken,  is  to  be 
ascertained  by  determining  what  it  is  worth  to  the  person  from 
whom  it  is  taken,  all  the  surrounding  circumstances  being  con- 
sidered. "Just  compensation  means  something  more  than  the 
market  value  of  the  land  appropriated,  considered  as  a  separate 
tract  The  real  question  is  what  would  be  its  value  to  the  owner, 
situated  as  it  is,  if  he  did  not  own  it,  but  owned  the  adjacent  lands 
on  both  sides  of  it  Hen.  £  Nash.  B.  Co.  v.  Dickerson,  17th  B. 
Monroe,  178.  In  determining  this  question  it  should  be  borne  in 
mind  that  as  the  owner,  has  the  right  to  demand  pay  for  the  land 
taken,  notwithstanding  the  fact  that  the  use  to  which  it  is  to  be 
put,  may  greatly  enhance  the  value  of  his  remaining  land,  that  he 
cannot  be  allowed  to  avail  himself  of  this  enhancement  to  increase 
the  value  of  that  for  which  the  public  is  required  to  pay. 

It  seems  to  this  court  that  the  simplest,  and  perhaps  the  most 
certain  rule,  by  which  to  ascertain  the  actual  value  to  the  owner 
of  the  land  taken,  is  to  ascertain  first,  what  would  be  the  actual 
cash  value  of  his  entire  tract  of  land,  not  including  the  enhance- 
ment brought  about  by  the  contemplated  public  improvement,  then 
(still  excluding  this  enhancement),  what  would  be  its  value  after 
the  appropriation  of  that  portion  sought  to  be  condemned.  The 
difference  between  the  value  of  the  whole  tract  before  and  after 
the  appropriation  of  that  portion  taken  by  the  public,  must  of 
necessity  be  equal  to  the  value  of  that  appropriated  to  the  person 
from  whom  it  is  taken.  What  particular  circumstances,  or  incon- 
veniences growing  out  of  the  separation  of  the  original  tract  into 
two  or  more  parcels,  should  be  considered  by  courts  or  juries,  in 
adjusting  the  difference  in  the  value  before  and  after  such  separa- 
tion, cannot  from  the  verv  nature  of  the  case  be  indicated  or 
defined. 

The  peculiar  facts  and  surroundings  of  each  particular  case, 
must  of  necessity  exercise  a  controlling  influence  in  the  settlement 
of  the  questions  therein  involved.  There  is  no  rule,  however, 
which  should  prevail  in  all  cases,  no  fact  which  does  not  certainly 
and  absolutely  have  the  effect  of  causing  an  immediate  and  define- 
able  depreciation  of  value,  should  be  taken  into  consideration. 

Inconveniences  and   disadvantages    not    growing    out   of   the 
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appropriation  of  the  land,  but  out  of  the  construction  and  use  of 
the  improvements  such  as  additional  fencing  rendered  necessary; 
L,  &  N.  R.  Co.  V.  Qlazehrook,  1st  Bush,  S25,  Danger  of  fires,  or 
of  injuring  stock,  the  inconvenience  of  hauling  across  the  railroad 
or  other  public  work,  and  the  discomfort  and  danger  occasioned 
by  passing  trains,  &c.,  may  be  said  to  follow  the  construction  of 
the  improvement  and  the  use  to  which  it  is  being  put,  and  not  the 
mere  appropriation  of  the  land.  Damages  thereby  occasioned  are 
consequential  against  which  the  appellants  charter  authorizes  the 
advantages  to  the  land  not  taken  to  be  set  off. 

The  principles  herein  declared  differ  essentially  from  those  by 
which  the  judge  of  the  county  court  was  governed  in  making  up 
his  judgment,  and  as  their  observance  will  lead  to  conclusions  dif- 
ferent from  those  reached  by  him,  and  materially  reduce  the 
amounts  adjudged  to  appellees,  his  said  judgment  must  be 
reversed. 

The  cause  is  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Bigger  &  Moss,  Pindell,  for  appellant. 

Wilson,  Brown  dc  Murray,  for  appellee. 


Chaeles  Oelkee  v.  C.  &  J.  Van  Gundy  bt  ax. 

Vendor  and  Purchaser — Parties  to  Action  Involving  Unlitigated  Lands. 

Where,  in  a  suit  for  specific  performance  and  an  election  by  a  defend- 
ant to  pay  protanto  and  accept  such  title  as  his  vendor  had,  before 
final  judgment  is  rendered,  all  interested  parties  should  be  brought 
before  the  court,  and  be  made  to  disclose  their  interests. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

June  13.  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

« 

Christopher  Van  Gundy,  claiming  to  own  a  tract  of  about  93 
acres  of  land  which  had  descended  from  Christian  Van  Gimdy, 
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deceased,  to  his  ten  children  (said  Christopher  and  others ),  under- 
took to  sell  and  convey  it,  on  the  7th  of  July,  1868,  to  the  appel- 
lant, Charles  Oelker,  for  $4,000,  for  an  unpaid  balance  of  which 
the  appellant  executed  his  two  notes,  one  for  $1,625  payable  so 
soon  as  Van  Gundy  should  have  the  title  to  the  land  ^  ^perfected 
and  completed,"  and  the  other  note  for  $1,000  payable  one  year 
after  that  event ;  and  as  security  for  the  payment  of  these  notes, 
Oelker  made  a  mortgage  of  the  land  to  Van  Gundy. 

C.  Van  Gundy  assigned  the  notes  and  mortgage  to  Jacob  Van 
Gundy,  and  they,  uniting  as  plaintiffs,  brought  this  suit  for  a 
forecloseure  of  the  mortgage  as  to  the  debt  of  $1,625,  alleging  a 
compliance  with  the  stipulation  to  perfect  and  complete  the  title. 

Oelker  defended  the  action  suggesting  several  defects  in  the 
title;  and  the  plaintiffs  having  exhibited  such  title  as  they  had, 
obtained  a  rule  on  the  defendant  to  elect  either  to  retain  and  pay 
pro  tanto  for  the  title  which  was  vested  in  him,  or  to  take  a 
rescission  of  the  contract,  and  he  having  elected  the  first  alterna- 
tive, and  the  court  being  of  opinion  that  said  C.  Van  Gimdy  was 
at  the  time  of  the  contract  vested  with  the  title  to  seven  undivided 
tenths  of  the  land  which  passed  by  his  deed  to  the  defendant,  but 
that  his  title  was  imperfect  and  incomplete  as  to  the  residue  one- 
tenth  of  which,  formerly  the  share  of  Jacob  Van  Gundy,  being 
claimed  by  Damnard  as  purchaser  at  a  decretal  sale,  and  another 
tenth  part  having  descended  to  the  heirs  of  Mrs.  Weaver,  and 
another  having  been  incorrectly  conveyed  by  Phister  and  wife,  it 
was  finally  adjudged,  without  further  action  to  complete  the  title, 
in  substance,  that  the  defendant  have  an  abatement  of  $800  for 
the  two-tenths  of  the  land  running  subject  to  the  claim  of  Damnard 
and  Mrs.  Weaver's  heirs  and  that  one-fifth  part  of  the  land,  for 
those  two  shares,  be  laid  off  and  restored  to  Van  Gundy;  and  as 
to  $400  more  of  the  unpaid  price  of  the  land,  as  for  the  tenth  part 
incorrectly  conveyed  by  Phister  and  wife  the  action  be  dismissed 
without  prejudice. 

Oelker  has  appealed  from  the  judgment,  and  the  Van  Gundys 
have  prosecuted  a  cross  appeal.  ' 

As  we  construe  the  contract  and  election  of  the  appellant,  it  was 
the  duty  of  the  plaintiffs  to  take  such  action  as  to  settle  and  deter- 
mine the  right  of  Oelker  to  the  seven-tenths  of  the  land  to  be 
retained  by  him,  excluding  alike  therefrom  the  interests  of  the 
plaintiffs,  and  Damnard,  Weaver's  heirs,  and  Phister  and  wife, 
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who8e  claims  should  by  the  judgment,  have  been  restricted  to  the 
three-tenths,  not  paid  for  nor  retained  by  Oelker,  and  for  that 
purpose  we  think  it  devolved  on  the  plaintiffs  to  bring  the  parties 
before  the  court,  in  order  that  the  defendant  might  under  his 
election,  have  a  perfect  and  complete  title  to  so  much  of  the  land 
as  he  retained,  and  the  court  erred  in  adjudging  the  payment  of 
the  balance  of  the  price  of  seven-tenths  of  the  land  without  causing 
this  to  be  done.  But  if  it  had  been  done,  it  would  have  been 
proper  not  only  to  have  caused  a  restoration  to  Van  Gundy  of  the 
two-tenths  affected  by  the  claims  of  Damnard  and  Weaver's  heirs, 
but  also  the  other  tenth  part  as  to  the  price  of  which  the  action  was 
dismissed. 

It  results,  therefore,  that  the  judgment  is  deemed  erroneous  to 
the  prejudice  of  both  parties.  Wherefore,  the  judgment  is  re- 
versed on  both  the  appeal  and  cross  appeal  and  the  cause  remanded 
for  further  proceedings  not  inconsitsent  with  this  opinion. 

Hallam,  for  appellant 

Fearens  &  HawkinSj  for  appellees. 


City  of  Cynthiana  v.  Henry  E.  Shawhan. 

Pleading — DemuTrer  to  Petition  of  City  for  Improvements. 

A  petition,  fully  setting  out  the  ownership  of  property  by  a  defendant, 
and  sufficient  notice  to  him  to  improve  same  under  an  ordinance,  and 
failure,  is  good  on  demurrer. 

Same. 

This  presumtively  being  the  exercise  of  legitimate  power,  if  otherwise, 
must  be  shown  by  the  answer  of  the  defendant  setting  out  the  facts 
of  legislative  spoliation. 

APPEAL  FBOM  HABEISON  CIRCUIT  COURT. 

March   0,    1870. 

Opinion  of  the  Court  by  Judge  Williams: 

The  second  and  fifth  sections  of  the  charter  of  Cynthiana  desig- 
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nate  the  number  of  eoimcilmen  to  be  elected  and  provides  that  five 
conncilmen  and  the  mayor  shall  constitute  a  quorum  to  do  busi- 
ness, and  that  the  afiirmative  vote  of  the  five  councilmen,  or  four^ 
with  the  mayor  shall  be  sufficient  to  adopt  a  measure,  except,  five 
councilmen  shall  concur  in  levying  taxes,  in  the  election  of  any 
officer  of  the  city  government,  or  the  passing  by-laws  or  ordinances. 
The  ordinance  in  this  case  had  the  requisite  sanction  of  five  coun- 
cilmen, and  was  therefore  obligatory. 

The  original  and  amended  petitions  sufficiently  aver  that  the 
defendant  had  property  on  the  named  streets  within  the  city  and 
that  the  city  council  had  notified  him  to  have  it  improved  and 
that  on  his  failure  they  had  it  done  at  his  expense,  setting  out  the 
same,  and  for  which  they  asked  judgment  Presumptively  this 
was  the  exercise  of  legitimate  power,  but  if  otherwise  it  must  be 
shown  by  defense  setting  out  the  facts  showing  it  to  be  a  legislative 
spoliation  and  not  legitimate  taxation  for  improvement  purposes. 

The  demurrer  was  improperly  sustained  as  to  the  first  amended 
petition,  wherefore,  the  judgment  is  reversed  for  further  proceed- 
ings consistent  herewith. 


Cleary  &  West,  for  appellant. 

7.  Ward,  A.  H.  Ward,  for  appellee. 


Susan  Vick  v.  John  F.  Baeolay. 

Besceiit  and  Bistritration — ^Devise  in  Fee  Simple. 

A  devise  in  real  and  pereonal  estate  to  children  in  fee,  ie  not  made 
defeasible  by  the  declaration  "should  either  of  my  children  die  without 
children,  the  surviving  children  to  inherit."  It  is  not  a  limitation  of  the 
title  or  a  restraint  on  the  jus  disperendi. 

APPEAL  FKOM   LOGAN    CIRCTJIT   COURT. 

March  5,   1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

The  devise  to  the  testator's  children  of  real  and  personal  estate 
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in  fee  is  not  made  defeasible  by  the  declaration  "should  either 
of  my  children  die  without  children,  the  surviving  children  to 
inherit,"  but  that  super-addition  would  be  most  consistently  inter- 
preted as  a  mere  testamentary  recognition  of  the  law  of  descent 
and  distribution,  and  not  as  a  limitation  of  the  title  or  a  restraint 
on  the  jus  disperendi. 

Wherefore,  the  judgment  of  the  circuit  court  limiting  the  estate 
to  a  defeasible  fee  is  reversed,  and  the  cause  remanded. 

Rhea,  for  appellant. 


J.  M.  Taylor^  Trustee^  v.  \V.  G.  Taylor. 

Judgment  by  Default — ^Defendant's  Negligence. 

A  plea  that  a  defendant,  who  had  not  employed  an  attorney,  was 
present  at  a  term  of  oourt  and  learned  that  all  ordinary  cases  would  go 
over,  and  had  a  good  defense,  is  insufficient  to  set  aside  a  default 
judgment. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

March  2,    1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Appellant  recovered  a  judgment  by  default  against  appellee  on 
a  note,  December  27 ;  on  the  30th  the  defendant  filed  his  affidavit 
showing  he  was  in  attendance  on  the  court  on  the  24th  when  the 
jury  was  adjourned  over  until  January  1,  and  learned  that  no 
business  would  be  done  on  the  ordinary  but  would  be  on  the 
equity  docket;  that  he  had  not  then  employed  an  attorney,  but 
did  so  since,  and  had  a  good  defense  to  the  entire  action  and 
presented  his  answer  also. 

As  by  the  recognized  rule  both  the  days  of  judgment  and 
motion  must  be  counted,  the  motion  was  too  late  unless  prevented, 
unavoidably,  as  provided  in  section  371,  Civil  Code.  It  was  the 
parties'  own  negligence  and  not  unavoidable  casualty,  for  there 
is  no  pretense  that  the  court  had  misled  him,  nor  does  he  disclose 
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how  he  got  his  information ;  had  he  appealed  to  the  proper  source 
he  would  doubtless  have  been  properly  informed.  But  the  judg- 
ment on  the  merits  is  equally  erroneous. 

The  single  error  of  $364.05  for  which  he  got  an  allowance,  in 
his  administrator's  settlement,  as  for  money  paid  out  on  his 
decedent's  liability  for  railroad  stock,  when  the  widow  of  the 
decedent  furnished  the  money  out  of  her  own  means  to  pay  it,  will 
cover  all  the  balances  which  he  set  up  in  his  answer. 

Upon  a  fair  adjustment  of  his  accounts  as  apparent  from  the 
proof  in  this  cause  he  has  no  just  set-off  or  counter-claim  as  to  the 
debt  sued  upon. 

And  even  if  the  $1,000,  reserved  in  the  trust  deed  to  Wilson 
was  due  to  appellee  as  administrator  how  he  can  set  it  off  against 
an  individual  debt  of  his  own  is  not  perceptible  unless  be  was 
in  advance  to  the  estate,  but  to  do  so  would  be  an  improper  and 
ill^al  conversion  of  the  assets.  The  money  would  be  due  the 
widow  and  heirs  of  Wilson  inmiediately  had  he  collected  it,  for  the 
two  years  allowed  for  winding  up  a  decedent's  estate  had  Jong 
since  elapsed,  and  no  cause  for  returning  it  is  averred  or  proved. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  reject 
the  answer  and  for  further  proceedings  consistent  with  this 
opinion. 

Turner,  for  appellant 

Teaman,  for  appellee. 
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R.  G.  Shabp's  Abministratok  v.  Daniel  Habpeb. 

Bonds— Principal  and  Sorety— Sec.  2,  Ch.  71,  Rer.  St 

Section  2,  Ch.  71,  Rev.  St.,  is  merely  a  reenactment  of  the  acts  of 
1820,  and  holds  a  surety  on  a  constable's  bond  liable  in  so  far  as  it 
operates  to  indemnify  the  sherifl  from  loss  or  damage  on  account  of  the 
illegal  or  negligent  acts  of  the  constable. 

Officers— Sale  of  Office. 

A  contract  between  a  sheriff  and  constable  reciting  "that  the  fees  and 
emoluments  of  the  said  office  of  sheriff,  arising  and  whidi  have  arisen, 
etc.,  amount  to  more  than  $700.00,  which  Sharp  (constable)  is  to  retain 
for  his  service  except  $700.00  to  be  paid  Harper  $350.00  December  25, 
1863,  and  $350.00  December  25,  1864;  held  to  be  a  sale  and  deputation  of 
the  office  of  sheriff,  and  void  as  to  that  amount. 

Same— Liability  of  Sureties. 

Sureties  on  the  bond  of  a  defaulting  constable,  are  not  liable  for  more 
than  the  actual  amount  the  sheriff  would  be  compelled  to  account  for, 
notwithstanding  the  recitations  of  the  bond. 

Same — ^Damages. 

And  the  sheriff  could  only  recover  sudi  actual  damages  as  he  would 
sustain  by  reason  of  the  constable's  failure  to  collect  the  taxes  and  not 
consequential  damages. 

APPEAL   FBOM    BATH    CIBCUIT    COUBT. 

March  2,  1870. 

Opimon  of  the  Coubt  by  Judge  Pbyob: 

Harper  being  sheriff  of  Bath  county  appointed  Sharp  his 
deputy,  and  agreed  with  him  that  he  should  be  allowed  to  transact 
all  the  business  and  discharge  all  the  duties  of  the  office  of  sheriff 
in  a  designated  portion  of  said  county.  He  took  from  him  a  bond 
with  Sudduth  Caldwell  and  Foster  as  his  sureties,  conditioned 
that  the  duties  of  the  deputy  should  be  truly  and  faithfully  per- 
formed and  that  he  as  sheriff  should  be  saved  and  held  harmless 
from  loss  or  damage  accruing  from  any  act,  or  failure  upon  the 
part  of  the  deputy  to  act,  in  his  official  capacity  in  the  designated 
territory.    The  bond  recited  that  "the  fees  and  emoluments  of  the 
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said  o£5ce  of  sheriff  arising  and  which  have  arisen  in  said  part  of 
Bath  amount  to  largely  more  than  $700,  all  of  which  he  (Sharp) 
is  to  retain  for  his  services  except  the  sum  of  $700  which  he  is  to 
pay  Harper  $350  by  the  25th  day  of  December,  1863,  and  $350 
by  the  25th  day  of  December,  1864.  Should  said  R.  G.  Sharp 
be  prevented  from  discharging  the  duties  of  sheriff  by  the  armies 
or  armed  men  of  the  so-called  Confederate  states,  then  an  adjust- 
ment is  to  be  had  so  that  Sharp's  compensation  will  be  in  propor- 
tion to  fees  and  emoluments  earned,  and  $350  per  year  and  what 
they  would  have  been  if  not  so  prevented.  The  securities  being 
bound  for  the  $350  per  year,  as  well  as  for  acts  of  said  E.  G. 
Sharp,  who  is  appointed  deputy  for  Harper's  term  of  office  which 
is  nvo  years  Iio'iniiini':  on  ♦hr»  rirsr  .Mondnv  in  Jripiarv.  1803." 
This  suit  was  brought  upon  this  bond>  to  recover  large  amounts 
of  money  alleged  to  have  been  collected  by  Sharp  and  not  accounted 
for,  and  which  amounts  the  principal  sheriff  had  been  compelled 
to  pay,  and  also  for  the  $700  agreed  to  be  paid  by  the  deputy  in 
termination  of  his  appointment  as  such.  Among  other  defenses, 
the  sureties  pleaded  that  the  contract  between  Harper  and  Sharp 
was  in  effect  a  sale  of  the  deputation  of  the  office  of  sheriff,  and 
hence  that  their  bond  was  void.  They  also  interposed  special  pleas 
of  non  est  factum.  These  defenses  were  overruled,  and  judgment 
having  been  rendered  against  them  for  a  large  amount  they  have 
appealed  to  this  court. 

Section  2,  Chapter  1,  Revised  Statutes,  declares,  "That  no  office 
or  post  of  profit,  trust  or  honor  under  this  Commonwealth, 
whether  civil  or  military,  legislative,  executive,  ministerial  or 
judicial,  nor  the  deputation  thereof,  in  whole  or  in  part  shall  be 
sold  or  let  to  farm,  by  any  person  holding  or  expecting  to  hold  the 
same."  Section  3  declares  "Every  contract  or  security  made  or 
obtained  in  violation  of  the  preceding  section  shall  be  void,  except 
that  a  bond  of  indemnity  from  a  deputy  and  his  sureties  to  a 
sheriff,  sergeant  of  the  Court  of  Appeals,  clerk  or  marshal  shall 
not  be  void."  Prior  to  the  enactment  of  a  statute  in  1820,  provid- 
ing "that  all  bonds  of  indemnity  hereafter  executed  by  any  deputy 
sheriff  shall  be  good  and  valid  in  law,  and  any  law  declaring  void 
such  contracts  is  hereby  repealed."  All  bonds  of  indemnity  sub- 
sidy to  or  in  any  way  connected  with  the  sale  of  an  office  or  the 
deputation  thereof  were  held  to  be  inoperative,  but  since  the  enact- 
ment of  that  statute  the  rulings  of  this  court  have  been  different. 
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Baldwin  v.  Briges,  2nd  John  J.  Marshall,  7 ;  Combs  v.  Brashears, 
6th  J.  J.  Marshall,  6SS;  Konns  v.  Davis,  6th  B.  Monroe,  278.  In 
these  cases  it  is  held,  that  in  so  far  as  the  bond  secures  to  be  paid 
all  or  any  part  of  the  consideration  for  the  sale  of  tiie  office  or 
deputation,  it  is  void  because  inconsistent  with  public  policy  and 
repugnant  to  the  principles  of  the  common  law,  but  that  under 
the  operations  of  the  statute  of  1820  in  so  far  as  the  bond  cove- 
nants to  indemnify  the  principal  from  loss  or  damage  on  ac<;ount 
of  the  illegal  or  negligent  acts  of  the  deputy  it  is  enforceable.  The 
second  section  of  chapter  71  of  the  Revised  Statutes  is  a  subtantial 
re-enactment  of  the  act  of  1820,  and  as  that  act  had  long  before 
the  adoption  of  the  Revised  Statutes  been  judicially  construed,  we 
conclude  that  the  legislature  intended  that  no  change  should  be 
made  in  the  law  regulating  such  contracts.  The  court  below, 
therefore,  properly  held  the  appellants  responsible  for  the  damages 
sustained  by  appellee  by  reason  of  the  misconduct  or  negligence 
of  the  deputy  in  the  discharge  of  his  oiSicial  duties. 

We  are,  however,  of  opinion  that  the  contract  between  Harper 
and  Sharp  was  in  effect  a  sale  of  the  deputation  of  the  office  of 
sheriff.  The  agreement  was  that  Sharp  was  to  pay  the  gross 
sum  of  money  as  a  consideration  for  the  right  to  discharge  all  the 
duties  and  take  all  the  fees  and  emoluments  arising  therefrom  in 
a  designated  portion  of  the  county  of  Bath,  and  this  right  was  to 
continue  during  the  entire  term  of  the  principal.  The  latter  could 
not  discharge  or  remove  the  deputy  without  a  violation  of  his  con- 
tract, nor  did  he  even  review  the  right  to  superintend  the  discharge 
of  the  duties  of  his  office  of  sheriff  within  the  district  farmed  to 
Sharp.  These  facts  appear  from  the  face  of  the  bond  itself,  and 
according  to  the  rule  prescribed  by  this  court  in  the  case  of  Lewis 
17.  Knox,  2nd  Bibb,  ^53,  states  the  transaction  as  coming  within 
the  inhibitions  of  the  1st  section  of  chapter  71,  R.  8.  The  bond 
is  void  in  so  far  as  it  is  intended  to  secure  the  payment  of  the  $700 
agreed  to  be  paid  by  Sharp  to  Harper,  and  it  was  error  to  render 
judgment  against  appellants  for  that  amount.  The  pleas  of  nan 
est  factum  are  not  only  not  sustained,  but  are  fully  disproved  by 
the  petition  of  the  securities  filed  against  their  principal  in  which 
they  allege  the  execution  of  the  bond,  and  sile  out  an  attachment 
against  the  estate  of  the  principal  to  secure  themselves  against 
anticipated  loss  on  account  thereof.  The  fourth  and  sixth  items 
adjudged  against  appellants  are  clearly  erroneous. 
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The  court  also  erred  in  adjudging  the  securities  liable  for  the 
amounts  of  certain  executions  collected  by  Sharp,  but  which 
neither  the  petition  nor  amended  petition  charges  wei-e  collected 
from  parties  residing,  or  having  property  within  the  district  in 
which  Sharp  was  to  act  as  deputy.  They  should  also  have  been 
charged  with  no  more  upon  an  execution  collected  by  him  and  not 
accounted  for,  than  Harper  has  been  or  will  be  compelled  to  pay. 
Otherwise  they  will  be  held  to  account  for  the  fees  and  commia- 
sions  to  which  the  deputy  himself  was  entitled. 

As  to  the  uncollected  State  and  county  taxes  in  Sharp's  tlistrict; 
Harper  is  entitled  only  to  recover  such  actual  damages,  as  he  sus- 
tained by  reason  of  Sharp's  failure  to  collect  and  pay  them  over. 
If  the  tax-payers  were  good  and  solvent,  it  was  Harper's  duty  to 
proceed  to  collect  from  them.  This  fact  he  seems  to  have  fully 
understood,  as  the  commisisoner's  report  shows  that  he  did  collect 
over  $800  after  Sharp  ceased  to  act  as  his  deputy.  As  the  judg- 
ment does  not  conform  to  the  principles  of  this  opinion,  it  must 
be  reversed.  Upon  the  return  of  the  cause  the  parties  should  be 
allowed,  in  case  they  desire  to  do  so,  to  amend  their  pleadings. 
Seasonable  time  should  also  be  given  for  further  preparation. 
Further  proceedings  "will  be  had  consistent  with  this  opinion. 

Thomas  Turner j  Richard  Reid,  for  appellant. 

Young,  Nesbitt  &  Oudgell,  Simpson,  for  appellee. 


Commonwealth  v.  Thomas  Johnsons 

Intozicatiiig  Liqiion— Statute  Regulating,  to  Whom  Applicable. 

The  statute  prohibiting  the  sale  of  intoxicating  liquors,  ie  held  to 
apply  generally  to  all  minors  under  twenty-one  years  of  age,  including 
those  who  have  neither  father,  mother  nor  guardian. 

APPEAL  FROM  PIKE  OIBOUIT  OOTJBT. 
December  8,  1870. 

Opinion  of  the  Coukt  by  Judge  Haedin: 

The  act  of  March  2,  1860,  '^to  regulate  the  sale  of  spirituotiB 
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liquors''  (Myers  Suppt,  517)  declares  that  "no  person  shall  sell 
to  any  white  person  under  the  age  of  twenty-one  years,  any  spirit- 
uous or  vinous  liquors  or  the  mixture  of  either,  unless  by  the 
written  consent  or  request  of  the  father  of  such  minor  if  living, 
or  the  mother  or  guardian  of  such  minor  if  the  father  be  dead," 
and  denounces  against  any  one  so  offending  a  fine  of  fifty  dollars 
for  each  offense.  The  indictment  in  this  case  sufficiently  and  in 
apt  terms  alleges  the  facts  necessary  to  constitute  the  offense,  if 
the  intention  of  the  statute  is  to  prohibit  the  practice  of  selling 
liquors  to  white  minors  generally,  with  only  an  exception  as  to 
those  having  parents  or  guardians  who  may  consent  to  or  request 
the  selling  in  writing;  but  if  the  intention  was  only  to  prohibit 
the  selling  to  minors  of  that  class,  and  not  to  those  having  neither 
father,  mother  nor  guardian,  then  the  indictment  is  defective  in 
not  stating  facts  showing  the  minor  Taylor,  to  whom  the  appellee 
is  charged  with  selling  liquor,  to  have  been  of  the  particular  class 
embraced  by  the  statute. 

We  regard  the  statute  as  intended  for  the  protection  of  white 
minors  generally  from  the  *evil  practice  described,  and  therefore 
think  the  indictment  sufficient,  and  that  the  demurrer  ought  not 
to  have  been  sustained. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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Benjamin  Closteeman  v.  Commonwealth. 

Indictment  for  Sdling  Liquors  to  Minor— Sufficiency. 

An  indictment  for  unlawfully  Belling  liquors  '^o  James  McCourt, 
he  the  said  James  McCourt,  Jr.,  then  and  there  being  a  white  person 
under  the  age  of  twenty -one  years,  and  which  said  liquor  so  sold  as 
aforesaid  was  *  *  *  so  sold  by  the  said  Cloeterman  without  either 
the  written  consent  of  the  father,  mother,  or  guardian  of  the  said 
James  McCk>urt,  Jr.,  or  either  of  them/'  is  hdd  sufficient  for  the 
offense  charged. 

Same— Idem  Sonans. 

The  three  names  used  is  hdid  to  mean  the  same  "individual,"  by  the 
use  of  the  word  "the  said,"  proceeding  same. 

Same^  Sar  to  a  Subsequent  Prosecution. 

•  Such  an  indictment  is  hdd  to  be  sufficient  to  constitute  a  bar  to  any 
subsequent  prosecution  for  the  same  offense. 

Same. 

Nor  would  the  plea  avail,  that  it  did  not  set  out  the  father  was 
living,  or  if  dead,  that  he  was  under  the  control  of  his  mother  or 
ffuardian. 

Indictment  for  Sdlling  Liquor  to  a  Minor — ^Instruction. 

In  a  prosecution  for  selling  liquor  to  a  minor,  an  instruction  that 
"the  accused  was  required  by  the  law  to  know  that  McCourt  was  a 
minor,  and  that  his  ignorance  as  to  his  age,  or  the  belief  that  he 
had  reached  the  age  of  twenty-one  years,  could  neither  justify  nor 
excuse  the  inhibited  selling/'  was  not  erroneous. 

Same. 

Nor  an  instruction  that  "the  sale  by  an  agent,  authorized  by  the 
accused  to  sell  to  the  minor,  was  as  much  a  violation  of  the  law, 
as  though  he  had  made  the  sale  himself." 


APPEAL  FBOM  KENTON  CIB0I7IT  GOTJBT. 
Deoember  7,  1870. 

Opinion  op  the  Ootjbt  bt  Judge  Lindsay: 

This  indictment  charges  that  the  appellant  did  unlawfully  sell 
spiritaonB  and  yinons  liquors,  &c.y  '^to  James  McCourt,  he,  the  said 

vol.  4 — 7 
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James  McCourt,  Jr.,  then  and  there  being  a  white  person  under 
the  age  of  twenty-one  years,  and  which  said  liquor  so  sold  as 
aforesaid  was  *  *  *  so  sold  by  the  said  Benjamin  Closterman 
without  *  *.  *  either  the  written  consent  of  the  father,  mother 
or  guardian  of  the  said  James  Court,  Jr.,  or  either  of  them." 

It  is  objected  that  the  description  or  identification  of  the  minor 
to  whom  the  liquor  was  sold  is  uncertain  and  indefinite,  that  he  is 
first  called  James  McCourt,  then  James  McCourt,  Jr.,  and  then 
James  Court,  Jr.,  and  that  these  various  appellations  may  or  may 
not  be  applied  to  the  same  person.  There  can  be  no  doubt,  we 
think,  from  the  language  of  the  indictment,  that  the  three  names 
are  intended  to  be,  and  are  applied  to  the  same  individual,  James 
McCourt,  who  is  a  white  minor,  is  the  "said''  James  McCourt,  Jr., 
to  whom  the  liquor  was  sold,  and  is  the  ''said"  ^ames  Court,  Jr., 
to  whom  appellant  did  not  have  the  written  authority  to  sell. 
The  language  used  will  admit  of  no  other  intelligible  construction. 
Thus  stated  it  seems  to  us  that  the  offense  charged  is  set  forth  with 
such  certainty  as  to  apprise  the  accused  of  the  nature  of  the  accu- 
sation, and  to  constitute  a  bar  to  any  subsequent  prosecution  for 
the  same  offense,  and  no  greater  degree  of  certainty  than  this  is 
or  ought  to  be  required.  Commonwealth  v.  Perrigo,  Srd  Met- 
calf,  5. 

We  cannot  agree  that  the  indictment  is  defective  because  it 
does  not  set  out  specifically,  either  that  the  father  of  the  minor 
was  living,  or  if  dead,  that  he  was  under  the  control  of  his 
mother  or  guardian,  and  then  negative  directly  the  idea  of  the 
written  consent  or  request  of  the  identical  person  having  the  legal 
right  to  give  the  same.  It  is  expressly  alleged  that  the  accused 
did  not  have  the  written  consent  of  the  father,  mother  or  guardian 
of  the  minor,  or  of  either  of  them.  Construe  this  language  as 
you  will,  and  it  cannot  possibly  be  made  to  appear  that  the 
accused  comes  within  either  one  of  the  three  exceptions  contem- 
plated by  the  statute.  The  demurrer  to  the  indictment  was 
therefore  properly  overruled.  The  court  did  not  err  in  instruct- 
ing the  jury,  that  the  accused  was  required  by  the  law  to  know 
that  McCourt  was  not  a  minor,  and  that  his  ignorance  as  to  his 
age,  or  his  belief  that  he  had  reached  the  age  of  twenty-one 
years,  could  neither  justify  nor  excuse  the  inhibited  selling,  nor 
in  the  instruction  that  the  sale  by  an  agent  authorized  by  the 
accused  to  sell  to  the  minor,  was  as  much  a  violation  of  the  law, 
as  though  he  had  made  the  pale  himself. 
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We  discover  no  error  in  the  record  affecting  the  substantial 
rights  of  the  appellant.    The  judgment  is,  therefore,  affirmed. 

Mooar,  for  appellant 


F.  M.  Dodd's  Admr.  v.  S.  S.  StOBY. 

Resulting    Trust — ^Paral    Agreement    for    Purchase    of    Land — ^Entry    and 
Occupancy. 

A  tract  of  land  was  entered  by  three  patentees,  but  the  patent 
was  issued  in  the  name  of  only  one.  Dudd  entered  on  and  used  one- 
third  of  the  land,  for  some  forty  years  without  interruption.  Held 
that  a  trust  resulted  to  him  in  one-third  of  the  land  and  his  entry 
regarded  as  an  appropriation,  with  the  assent  and  approbation  of 
appellee. 

APPEAL  FROM  GBAVES   CIBCUIT   OOUBT. 
December  14,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

In  the  answer  of  appellee  filed  in  the  suit  of  Kelsoe  &  Clark 
against  him  and  others,  it  is  stated  that  decedent,  William  Story, 
and  himself  entered  a  quarter  section  of  land  in  partnership,  each 
furnishing  an  equal  portion  of  the  money,  and  the  patent  was 
issued  to  defendant,  S.  S.  Story,  and  by  agreement,  J.  C.  Dodds 
was  to  take  his  portion  off  the  southeast  comer  of  said  quarter. 
This  answer  was  subscribed  and  sworn  to  by  appellee.  - 

The  evidence  shows  that  one-third  of  said. quarter  section  was 
laid  off  to  decedent,  that  he  entered  upon  it  some  forty  years 
before  appellee's  cross  petition  was  filed,  and  lived  on  it  up  to  his 
death,  which  occurred  in  1860. 

The  language  of  the  answer  herein  quoted,  seems  to  admit  of 
no  other  construction,  than  that  each  one  of  the  partners  paid  at 
the  time,  one-third  of  the  cost  of  entering  the  land,  and  although 
the  patent  issued  in  the  name  of  S.  S.  Story,  a  trust  resulted  to 
decedent  for  the  one-third  of  the  tract,   and  the  entry  on  and 
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occupancy  of  it  by  him  so  long  without  interruption,  must  be 
regarded  as  an  appropriation  of  that  part  of  the  tract  by  him,  with 
the  asseni;  and  approbation  of  appellee. 

It  is  clear  from  the  evidence  that  decedent  at  his  death  was 
indebted  to  appellee,  but  as  the  amount  is  not  ascertained,  he 
should  be  permitted  to  verify  his  claim  and  present  it  for 
allowance. 

But  the  judgment  in  appellee's  favor  for  the  land  cannot  be 
sustained.  A  lien,  or  incumbrance  on  it  could  not  be  created  by 
parol,  it  must  for  the  reasons  herein  be  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  appellee's  cross  petition,  and 
for  further  proceedings  consistent  herewith. 

Stubblefieldj  for  appellant. 

A.  R,  Boone,  for  appellee. 


Theodore  Dbeidel  v.  M.  L.  Virden,  et  al. 

Factors  and  Brokers — ^Purchase  by  One  of  Commission  Business— Liability 
for  Consignment. 

A  oommission  merchant,  who  handles  goods  on  consignment,  trnns- 
ierred  his  business,  by  sale,  to  his  vendee.  He  had  un  hand  goodv* 
consigned  to  him  for  sale.  KM  that  the  purchaser  became  liable  to 
the  consignor  to  the  extent  of  the  goods  on  hand  at  the  time  of  the 
transfer. 


APPEAL  FROM    JEFFERSON   CIRCUIT   COURT.       CHY.   DIV. 

December  6,  1870. 

Opinion  of  the  Court  by  Judge  Lindsay: 

Withers  was  a  commission  merchant  in  the  City  of  Louisville, 
and  was  the  agent  of  Dreidel  for  the  sale  of  Hummers  extract 
of  coffee,  and  about  the  1st  of  March,  1869  had  on  hand  some- 
thing less  than  300  boxes  of  said  extract,  for  which  there 
remained  due  to  Dreidel  $186.22. 


Deeidel  v.  Virden  et  al.  89 

Opinion  of  the  Court. 

On  the  Ist  of  March,  1869,  Virden  became  the  successor  of 
Withers,  who,  from  that  time,  followed  a  different  business. 
The  two  parties  however  carried  on  their  respective  avocations 
in  the  same  house  until  about  the  middle  of  the  following  May. 
Withers  about  that  time  left  Louisville  without  settling  with 
appellant,  and  has  never  returned.  A  day  of  two  afterwards 
Virden  changed  his  place  of  business  and  carried  with  him 
the  extract  of  coffee  consigned  by  appellant  to  Withers  for  sale. 

On  the  18th  of  June,  Dreidel  brought  this  suit,  and  attached 
such  of  said  extract  as  remained  in  the  hands  of  appellees,  and 
sought  to  subject  the  same  to  the  payment  of  his  claim  against 
Withers.  By  the  answer  appellees  claim  to  have  purchased 
said  extract  from  Withers  in  the  usual  course  of  trade  and  in 
perfect  good  faith  and  denied  the  right  of  Dreidel  to  subject 
it  to  the  payment  of  his  said  claim  against  Withers.  The 
chancellor  dismissed  appellant's  petition  and  discharged  his 
order  of  attachment. 

According  to  the  joint  circular  of  Virden  and  Withers  issued 
March  1st,  Virden  became  the  sucecssor  of  Withers  in  the  com- 
mission business,  and  if  he  acquired  the  possession  of  the  coffee 
at  that  time,  he  held  it  as  the  successor  of  Withers  and  as  the 
agent  of  Dreidel,  and  not  in  his  own  right. 

If  he  did  purchase  it  on  the  14th  of  April,  the  fact  that  he 
purchased  the  whole  lot  at  one  time,  and  for  greatly  less  than 
its  market  retail  price,  rebuts  the  idea  that  the  purchase  was 
made  in  the  usual  course  of  trade. 

When  we  consider  the  fact  that  Virden  removed  his  place  of 
business  the  dav  after  Withers  left  Louisville,  and  for  the  first 
time  reduced  the  goods  attached  to  his  individual  possession  so 
far  as  it  appears  from  this  record,  we  are  forced  to  conclude 
that  the  whole  transaction  of  sale  was  fraudulent  and  that 
Virden  participated  in  the  fraud,  and  therefore,  that  the  goods 
should  be  subjected  to  the  payment  of  Dreidel's  claim.  Where- 
fore the  judgment  dismissing  his  petition  and  discharging  his 
order  of  attachment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Demblitz  &  Wehle,  for  appellant. 

Mix,  for  appellee. 
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H.  S.  Pabkee^  Gd'n.,  t\  John  L.  Hawkins. 

Equity — Sale  of  Infants  Land,  With  a  Contingent  Interest. 

A  petition  for  the  sale  of  an  infant's  land,  in  which  there  is  a  con- 
tingent remainder  interest,  must  allege  that  the  interests  of  the 
claimants  of  the  future  estate  would  be  best  subserved  by  the  sale 
of  the  entire  and  absolute  title  to  the  property. 

Same— Judicial  Sale— Purchaser  not  Bound  to  Perform. 

A  purchaser  of  such  an  intersst,  unless  the  requirements  are  complied 
with,  would  not  be  bound  to  complete  his  purchase. 

APPEAL  FROM   FAYETTE   CIBOUIT   COUBT. 

December  12,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Kannie  Parker,  an  infant,  owns  about  thirty-seven  acres  of 
land  in  Fayette  county,  to  which  she  derives  title  through  the 
last  will  and  testament  of  her  grand-father  Hezekiah  Ellis, 
dec'd.  Certain  other  persons'  heirs-in-law  and  devisees  of  said 
Ellis  have  contingent  interest  in  said  land  depending  upon  the 
death  of  said  Xannie  before  she  marries  or  reaches  the  age  of 
twenty-one  years.  The  particular  persons  who  may  take  such 
interests  cannot  now  be  determined,  on  account  of  the  non- 
happening  of  the  event  upon  which  the  same  depends.  By  an 
ex  parte  proceeding  in  the  Fayette  Circuit  Court  under  the  pro- 
visions of  the  86th  chapter  of  the  Revised  Statutes,  H.  S. 
Parker,  the  statutory  guardian  of  said  Nannie  procured  a 
judgment'  directing  the  sale  of  her  said  land  for  the  purpose  of 
reinvestment,  and  at  the  sale  made  under  this  judgment,  the 
appellee  Hawkins  became  the  purchaser  at  the  price  of  eighty- 
five  dollars  per  acre.  He  failed  to  make  the  cash  payment  or 
execute  bonds  for  the  deferred  payments  as  required  by  the 
judgment,  and  in  response  to  a  rule  to  show  cause  why  he  should 
not  be  compelled  to  complete  his  purchase,  he  sets  up  various 
reasons,  the  substance  of  all  of  which  is  that  the  proceedings 
by  which  the  judgment  was  obtained  are  so  irregular,  that  the 
court  cannot  pass  to  him  a  perfect  title  to  the  land.      Under 
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the  provisions  of  the  Act  of  the  (General  Assembly  of  August 
3rd,  1862,  Myers'  Supplement,  R  S.,  page  426,  it  is  lawful  for 
any  person  holding  a  present  interest  in  real  estate,  in  the 
manner  in  which  the  infant  iNTannie  holds  the  land  in  question 
to  institute  proceedings  in  the  proper  court  of  the  county  in 
which  the  same  is  situated  for  the  sale  of  the  entire  and  absolute 
title  thereto.  "And  if  upon  the  hearing  of  the  case  it  shall 
appear  to  the  satisfaction  of  the  court,  thdt  the  interests  of  all 
the  claimants,  present  and  future  would  be  subserved  by  a  sale 
of  the  entire  interest  in  said  real  estate,  *  *  *  it  shall 
be  the  duty  of  such  court  to  render  a  decree  accordingly ;  and  the 
purchaser  of  such  estate  *  *  *  upon  complying  with  the 
terms  of  the  sale  prescribed  by  the  decree  shall  be  vested  with 
all  the  title  of  the  present  and  future  or  contingent  claimants 
to  said  real  estate,  etc."  The  2nd  section  of  the  act  authorizes 
the  proceeding  to  be  prosecuted  by  the  owners  of  the  present 
interest,  without  making  the  contingent  remaindermen  parties. 
And  when  the  present  owners  are  infants  or  married,  the  4th 
section  provides  that  the  same  shall  be  made  in  conformity  with 
the  86th  chapter  of  the  Revised  Statutes. 

In  all  proceedings  under  this  chapter  a  strict  compliance  with 
its  provisions  has  been  uniformly  required  by  this  court.  The 
act  of  1862  authorizes  the  sale  of  the  interests  of  certain  classes 
of  remaindermen  in  certain  estates  by  proceedings  to  which 
they  are  not  made  parties  and  in  which  they  have  no 
opportunity  of  being  heard,  and  it  seems  to  us  that  in  such  pro- 
ceedings at  least  a  substantial  compliance  with  the  material 
provisions  of  the  act  should  be  required.  In  this  case,  neither 
the  petition  of  the  appellant,  nor  the  report  of  the  non-com- 
missioners upon  which  the  judgment  directing  the  sale  of  the 
land  purports  to  be  predicated,  states  directly  or  inferentially 
that  the  interest  of  the  claimants  of  the  future  estate  would  be 
subserved  by  the  sale  of  the  entire  and  absolute  title  to  ti.e 
property.  The  power  of  the  court  to  make  such  sale  is  by  the 
statute  made  to  depend  upon  the  fact  "That  the  interests  of  all 
the  claimants  present  and  future  would  be  subserved"  thereby. 
'Ko  such  fact  appearing  in  this  record,  we  are  of  opinion  that  the 
rule  against  Hawkins  was  properly  discharged.  This  conclusion 
does  not  in  any  degree  conflict  with  the  rulings  of  this  court  in 
the  cases  of  O'Neal    v.    Bannon,  4th  Bush,    2S,  and  Terrell  v. 
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Spence  and  wife,  3rd  Bush,  638.     In  both  of  said  cases  it  was 
alleged  and  proven  that  the  interest  of  those  who  claimed  the 
estate  both  ^'present  and  future"  would  be  subserved  by  the  sale 
of  the  entire  estate. 
Judgment  affirmed. 

Kinkead  &  Buchner,  for  appellard. 

Harrison,  for  appellee. 


Maysville  &  Lexington  Turnpike  Co.  r.  G.  C.  Kniffen  et  ux. 

Damages — General  Rule. 

Vindictive  or  exemplary  damages  are  such  as  are  given  against  a 
defendant,  who,  in  addition  to  the  trespa^^s,  has  been  guilty  of  acts  of 
outrage  and  wrong  which  cannot  well  be  renewed  by  compensation 
in  money. 

Same — Vindictive  or  Exemplary  Damages. 

Such  damages  can  only  properly  be  given  in  cases  of  trespass  or  tort, 
accompanied  by  oppression,  fraud,  malice,  or  negligence  so  gross  as  to 
raise  a  presumption  of  malice. 

Same— Instruction — ^Tumpikes. 

Where  a  turnpike  company  may  be  guilty  of  not  protecting  its  bridge - 
ways  with  side  bars  as  a  protection,  and  the  plaintiff  did  by  driving 
carelessly  is  injured  by  precipitation  over  ^ame,  an  instruction 
predicated  on  the  liability  of  the  defendants  for  not  keeping  same 
in  good  repair   is  misleading  and   erroneous. 

appeal  from  bourbon  circuit  court. 

December  10,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

This  was  an  action  by  Kniffen  and  wife  against  the  Maysville 
&  Lexington  Turnpike  Company  to  recover  damages  alleged  to 
have  been  sustained  by  Mrs.  Kniffen  by  reason  of  the  rockaway 
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or  cariage  in  which  they  and  others  were  driving  having  been 
precipitated  over  a  bridge  or  causeway  on  the  road  of  said 
company  across  a  mill  race,  near  the  town  of  Paris. 

The  jury  were  in  effect  instructed  by  the  court  that  if  the 
road  was  out  of  repair  to  such  an  extent  as  to  render  travel 
thereon  dangerous,  that  this  fact  was  known  to  the  company  and 
that  they  failed  to  repair  the  same  after  reasonable  opportunity 
to  do  so,  and  that  when  appellees  met  with  the  accident  com- 
plained of  they  were  driving  on  the  road  with  reasonable  care 
and  prudence,  and  that  the  accident  was  the  result  of  the 
insecure  condition  of  the  road,  that  they  might  in  their  discretion 
give  exemplary  damages.  The  objection  to  this  instruction  is 
not  that  it  is  incorrect  as  an  abstract  proposition  of  law,  but, 
that  it  was  not  authorized  by  the  evidence  in  the  case  and  was 
therefore  calculated  to  mislead  the  jury.  It  appear^  from  the 
evidence  that  the  plaintiffs  were  not  driving  carefully  and 
prudently  at  the  time  of  the  accident,  and  that  the  same  might 
have  been  easily  avoided  by  the  use  of  ordinary  care  and  vigil- 
ance. Further  that  whilst  the  bridge  or  causeway  was  not 
properly  protected  by  a  sufficient  wall  upon  either  side  of  the 
same,  that  it  was  out  of  repair  to  that  extent,  which  indicates 
such  want  of  regard  for  the  safety  of  the  travelling  public  as 
will  raise  a  presumption  of  malice. 

Vindictive  or  exemplary  damages  "are  given  against  a  defend- 
ant, who  in  addition  to  the  trespass  has  been  guilty  of  acts  and 
outrage  and  wrong  which  cannot  well  be  renewed  by  compensation 
in  money,"  and  can  only  properly  be  given  in  cases  of  '^trespass 
or  tort,  accompanied  by  oppression,  fraud,  malice,  or  negligence 
80  gross  as  to  raise  a  presumption  of  malice." 
Bon.  Laaw  Die,  vol.  1,  page  861 ;  2nd  Duvall,  056;  Sedgewick 
on  Damages,  3rd  Edition,  page  26. 

The  facts  developed  by  this  record  fail  to  bring  this  case 
within  either  of  these  rules,  and  in  our  opinion  the  most  that 
the  appellees  can  legally  claim,  if  anything,  is  compensatory 
damages.  It  was  therefore  erroneous  to  instruct  the  jury  with 
a  view  of  any  other  possible  result,  and  as  we  cannot  determine 
to  what  extent  the  jury  may  have  been  influenced  by  the 
instruction  under  consideration,  we  must  reverse  the  judgment 
appealed  from,  and  remand  the  cause  for  another  trial  upon 
principles  consistent  with  this  opinion. 

Huston,  Alexander  &  Txirney,  for  appelalnt. 

Hanson  &  Hanson,  Davis,  for  appellee. 
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A.  G.  Talbott  v.  N.  T.  Lee. 

Contracta— Mistakes  Corrected. 

Relief  can  only  be  granted  on  the  ground  of  mistake  in  a  written 
instrument  when  the  mistake  is  plainly  and  clearly  proved. 

Same. 

The  instrument  should  be  treated  as  a  full  and  correct  expression  of 
the  intention  of  the  parties,  until  the  contrary  is  established  beyond 
reasonable  controversy. 

APPEAL   FROM   BOYLE   CIECriT    COURT. 
December  7,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  appellant,  having  by  his  agent,  P.  M.  Talbott,  sold  and 
delivered  to  the  appellee,  in  1857,  a  slave  named  Brown  for  the 
consideration  of  $1000,  executed  to  the  appellee  his  bill  of  sale, 
containing  a  covenant  warranting  the  slave  to  be  sound  in  body 
and  mind;  and  the  slave  having  proved  to  be  afflicted  with  a 
disease,  which  materially  impaired  his  value,  this  action  was 
brought  by  the  appellee,  in  Xovember  1858,  for  the  recovery 
of  damages  for  the  breach  of  the  warranty. 

The  appellant  by  his  answer  and  cross-petition,  sought  to 
reform  and  correct  the  written  memorial  of  the  contract,  on  the 
ground  that  the  warranty  of  soundness,  was  inserted  in  the 
writing,  contrary  to  the  agreement  of  the  parties,  and  executed 
by  his  agent  through  a  mistake;  and  therefore  to  avoid  the 
liability  imported  by  it.  The  court,  on  the  evidence  adjudged 
this  ground  of  defense  not  sustained ;  and  upon  a  trial  of  the 
question  of  damages,  rendered  a  judgment  for  the  plaintiff  for 
$350,  from  which  this  appeal  is  prosecuted. 

There  is  some  contrarietv  of  evidence  as  to  the  character  and 
extent  of  the  disease  of  the  slave  at  the  time  of  the  contract, 
and  its  effect  on  his  value;  but  there  does  not  appear  to  be  any 
pro]>onderance  of  the  evidence  against  the  amoimt  of  damages 
found  bv  the  court,  as  to  authorize  a  reversal  of  the  iudfi^ment 
on  that  ground. 
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Nor  did  the  court  err  in  refusing  to  reform  the  written  con- 
tract Relief  should  only  be  granted  on  the  ground  of  mistake 
in  a  written  contract  when  the  mistake  is  plainly  and  clearly 
proved.  But  if  the  proof  is  unsatisfactory,  and  the  mistake  not 
made  entirely  plain,  equity  will  withhold  relief  upon  the  ground 
that  the  writing  ought  to  be  treated  as  a  full  and  correct  expres- 
sion of  the  intention  of  the  parties,  until  the  contrary  if 
established  beyond  reasonable  controversy.  (1  Story's  Equity 
Jurisprudence  sec.  162;  Graves  v.  Mattingly,  6  Bush,  361). 
We  do  not  think  the  alleged  mistake  in  this  case  is  so  established. 
Against  the  plain  import  of  the  writing,  and  some  corroborative 
facts,  the  affirmative  allegation  of  mistake,  which  is  expressly 
controverted  by  the  reply  of  the  appellee,  is  not  supported  except 
by  the  testimony  of  Talbott,  the  agent  who  made  the  sale;  and 
while  his  testimony  is  explicit  as  to  his  own  intention  to  sell 
the  slave  without  devolving  on  his  principal,  responsibility  for 
his  soimdness,  and  that  he  endeavored  in  good  faith  to  give  the 
appellee  correct  information  as  to  the  health  and  physical 
condition  of  the  slave,  the  facts  proved  by  him,  conduce  rather 
inferentially  than  directly  to  establish  an  agreement  on  the  part 
of  the  appellee  to  insure  the  usual  warranty  of  soundness  in 
the  contract,  which,  it  is  reasonable  to  suppose,  he  would,  as  a 
prudent  purchaser,  have  required,  from  the  price  he  paid^  and 
the  reasons  he  had  for  doubting  the  soundness  of  the  slave. 

Upon  the  whole,  we  must  regard  the  umambiguous  stipulations 
of  the  writing  as  containing  the  best  evidence  of  the  terms  of  the 
contract 

Wherefore  the  judgment  is  affirmed. 


Durham,  for  appellant. 
Quisenberry,  for  appellee. 
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L.  O.  Feeleb,  et  ai.  v.  R.  White,  bt  al. 

Courta— Jurisdiction  of  Quarterly  Court 

A  petition  in  the  circuit  court  on  a  judgment  for  $77.78,  without 
allegations  that  the  defendant  owns  real  estate  in  the  State,  subject 
to  the  debt,  is  erroneousi.  The  action,  could  ooil^  be  brought  in  the 
quarterly  court. 


APPEAL    FKOM    CALLOWAY    CIECUIT    COURT. 

December  13,  1870. 

Opinion  of  the  Coukt  by  Judge  Petebs: 

A  judgment  was  recovered  by  Peeler  in  the  quarterly  court 
of  Calloway  county  against  appellants  for  $77.78,  and  this  suit 
was  brought  in  tie  Circuit  Court  of  Calloway  county  by 
Peeler's  assignee  against  said  party  for  a  discovery,  and  to 
garnishee  debts  alleged  to  be  owing  to  some  one  of  the  defendants 
by  other  persons. 

There  is  no  allegation  in  the  petition  that  appellants  own  any 
real  estate  in  this  Commonwealth  subject  to  said  debt,  and  the 
quarterly  court  could  have  afforded  all  the  relief  claimed  in  the 
petition,  and  the  allegations  of  the  petition  are  not  sufficient 
under  Sec.  JflJ^  of  Civil  Code,  to  give  the  Circuit  Court 
jurisdiction. 

Wherefore  the  judgment  dismissing  the  petition  is  affirmed. 

Stubhlefield,  for  appellants. 
Brown  &  Miller,  for  appellees. 
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JosiAH  Veach  v,  W.  H.  Febkiks. 

Attachment — ^Instruction  as  to  Damag^es. 

An  instruction  in  an  attachment  proceedings,  to  allow  the  jury  to 
assess  damages  for  any  remote  injiUT'  resulting  from  the  interruption 
of  the  regular  course  of  the  plaintiff's  business,  is  erroneous  and 
misleading. 

Attachment— Damages  for  Wrongful  Suing  -Out. 

Recovery  for  the  wrongful  suing  out  of  an  attachment  can  only  be 
had  for  such  damages  as  are  natural  and  proximate.  And  does  not 
extend  to  oover  supposed  losses  sustained  by  a  mere  derangement  of 
the  business. 


APPEAL   FBOM   DAVIESS    CIRCUIT    COURT. 

October  9,  1871. 

Opinion  op  the  Court  by  Judge  Haedin: 

The  same  instruction  given  in  this  case  qualifying  and 
explaining  the  first,  substantially  informed  the  jury,  that  they 
were  authorized,  in  their  finding,  to  estimate  and  allow  damages 
to  the  plaintiff  for  being  interrupted  in  the  course  of  his  busi- 
ness in  consequence  of  the  attachment.  It  is  well  settled  that 
in  a  case  like  this,  not  proceeding  for  a  malicious  abuse  of  the 
process  of  the  law,  the  plaintiff  can  only  recover  on  the  attach- 
ment bond  such  damages  as  are  natural  and  proximate;  and  that 
the  defendants  responsibility  does  not  extend  to  losses  supposed 
to  have  been  sustained  by  the  mere  derangement  to  the  business 
of  the  plaintiff,  caused  by  the  attachment,  or  of  merely  contingent 
or  prospective  profits,  of  which  it  may  have  operated  to  deprive 
him  (Pettit  &  Owens  v,  Mercer,  8  B.  Monroe,  51;  Carpenter  v. 
Stevenson,  6  Bush,  259).  This  case  is  not  analogous  to  the  one 
last  cited  where  a  particular  and  immediate  injury  was  alleged 
and  shown,  by  preventing  the  use  of  materials  for  a  building, 
already  prepared  to  comply  with  a  contract.  The  ruling  of  the 
court  in  this  case  was  such  as  to  allow  the  jury  to  assess  damages 
for  any  remote  injury  resulting  from  the  interruption  of  the 
regular  course  of  the  plaintiff's  business,  and  in  that  respecct 
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was  misleading  and  erroneous  for  the  reason  we  have  indicated 
and  according  to  the  authorities  cited. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 

Veechj  Ray  &  Hardin,  Sweeney  &  8.,  for  appellant, 

James,  for  appellee. 


John  A.  Teumbo,  et  ux  v.  John  D.  Maoowan's  Admb.,  et  al. 

Wills— Life  Estate  with  Remainder  Interest. 

A  will  providing  "I  bequeath  to  *  *  *  my  beloved  wife  ♦  ♦  ♦ 
during  her  life,  to  have  and  use  the  same  to  her  own  use,  having  no 
legitimate  children,"  foUowed  by  a  clause  ''after  the  death  of  my 
wife,  the  estate  she  leaves,  to  descend  to  my  grandaughter,"  is  held  to 
create  a  life  estate  only,  though  the  legatee  provided  for,  died  before 
the  testator. 

Same— Devise  Void. 

The  devise  to  the  grandaughter,  by  her  death,  being  void,  the 
remainder  interest  passed  by  the  will  to  the  testator's  brothers  and 
sisters. 


APPEAL    FBOM    BATH    CIBCUIT    COUET. 
October  12,  1871. 

Opinion  of  the  Court  by  Juixje  Peters: 

The  main  question  in  this  case  is  whether  Mrs.  Trumbo,  who 
was  the  wife  of  John  D.  Magowan  at  the  time  of  his  death,  is 
entitled  under  his  will  to  more  than  a  life  estate  in  the  property 
devised.  And  second,  if  he  died  intestate  as  to  any  part  of  his 
personal  estate,  whether  his  widow  can  take  a  distributable, 
share,  one  half  thereof,  the  testator  having  died  without  issue, 
or  can  she  take  any  part  of  the  property  undisposed  of  by  the 
will. 
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The  following  is  all  of  the  will  that  it  is  necesasry  to  quote 
to  present  the  questions. 

'*I  will  and  bequeath  to  my  dearly  beloved  wife  Minerva 
McGowan  the  whole  of  my  estate,  whatever  it  may  be  at  the  time 
of  my  death,  both  real  and  personal,  during  her  life,  paying  my 
just  debts,  to  have  and  to  use  the  same  to  her  own  use  and  benefit, 
having  no  legitimate  children, 

-  "I  will,  after  the  death  of  my  wife,  the  estate  she  leaves  of 
mine,  the  same  shall  descend  to  my  grand-daughter,  Annie  Cooper, 
her  mother  being  illegitimate." 

The  grand-daughter  had  died  before  the  will  was  published 
without  issue,  and  the  devise  to  her  as  is  conceded  by  all  is  void. 

The  administrator  with  the  will  annexed  brought  this  suit  in 
equity  for  a  construction  of  the  will,  and  the  direction  of  the 
chancellor  in  making  distribution  of  the  estate,  making  the  widow, 
and  the  brothers  and  sisters  of  the  intestate  defendants. 

The  widow  who  has,  since  the  institution  of  the  suit,  inter- 
married with  John  Trumbo,  claims  the  whole  estate  absolutely 
under  the  will,  and  if  she  cannot  get  that,  then  she  claims  as 
widow  one-half  thereof,  it  all  being  personal  estate,  because  as 
she  says,  if  she  only  takes  a  life  estate,  then  the  testator  made  no 
testamentary  disposition  of  the  estate  in  remainder,  and  under 
section  11,  chapter  SO,  1  B.  8.,  42S,  of  the  Kevised  Statutes  she 
is  entitled  to  the  one-half  thereof.  The  heirs  resist  this  claim  of 
the  widow,  and  assert  that  she  is  only  entitled  to  a  comfortable 
support*  out  of  the  estate  during  her  life,  and  at  her  death  the 
estate  will  pass  to  them. 

The  court  below  adjudged  that  the  appellant  Mrs.  Trumbo  was 
only  entitled  to  an  estate  for  life  under  the  will  and  that  if  the 
annual  profits  of  the  estate  should  not  be  sufficient  for  her  comfort- 
able maintenance,  then  so  much  of  the  principal  as  should  be 
required  therefor  should  be  appropriated  to  her  support,  and 
retained  the  cause  on  the  docket,  to  make  all  proper  orders  and 
judgments  to  effectuate  that  purpose,  and  further  adjudged  that 
the  devise  to  the  grand;daughter,  who  was  then  dead,  was  void, 
and  consequently,  the  estate  in  remainder  passed  to  the  brother 
and  sisters  who  were  the  heirs  of  testator. 

And  of  that  judgment  Mrs.  Trumbo  and  her  husband  complain. 

As  the  grand-daughter  died  unmarried  and  childless  and  was 
dead  before  the  publication  of  the  will  we  concur  with  the  circuit 
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judge  that  the  devise  to  her  was  void,  and  that  whatever  of  the 
estate  the  wife  could  not  take  passed  to  the  heirs  of  the  testator. 
And  we  also  concur  with  him  that  she  only  took  a  life  estate, 
subject  to  her  comfortable  support.  In  the  first  clause  of  the  will 
the  estate  is  expressly  limited  to  the  wife  for  life,  and  in  the  next 
he  attempts  to  dispose  of  the  remainder  to  his  grand-daughter,  of 
whose  death  he  was  at  the  time  no  doubt  ignorant. 

It  only  remains  to  consider  whether  the  widow  is  entitled  to  the 
one-half  of  the  remainder  of  the  estate  absolutely  under  section 
11,  chapter  SO,  1  R.  8.,  ^23.  . 

Under  the  will  she  claims  and  takes  a  life  estate  in  the  whole. 
It  clearly  appears  in  this  will  that  a  life  estate  in  his  property 
was  all  the  testator  intended  his  wife  should  have;  that  he  gave 
her  in  express  terms — and  having  failed  to  renounce  the  provision 
made  for  her,  she  can  claim  no  more  of  the  estate  than  the  testator 
gave  to  her. 

Under  section  20,  chapter  106,  2  R.  8.,  1^62,  it  is  provided  that 
unless  a  contrary  intention  shall  appear  by  the  will,  such  real  or 
personal  estate,  or  interest  therein  as  shall  be  comprised  in  any 
devise  in  such  will  shall  fail,  or  be  void,  or  otherwise  incapable  of 
taking  effect,  shall  not  be  included  in  the  residuary  devise  con- 
tained in  such  will,  but  shall  pass  as  in  case  of  intestacy.  The 
testator  did  not  die  intestate  as  to  the  life  estate  which  appellant 
takes,  but  to  permit  her  to  take  one-half  the  estate  as  a  distribut- 
able share  would  be  allowing  her  to  claim  under  and  against  the 
will,  which  cannot  be  done. 

Judgment  affittned. 


Lacy,  Apperson  &  B.,  for  appellants. 
Nesbitt  &  0.,  Reid,  for  appellees. 
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B.  W.  Thomas  et  rx  v.  Selleb  &  Co. 

Judgment— Against  Feme  Corert. 

A  judgment  against  a  wife  "to  be  levied  or  collected  out  of  her 
general  estate/'  is  erroneous.  It  should  point  out  what  property  or 
interest  of  hers  is  subject  to  the  debt  and  specifically  order  it  to  be 
sold. 

APPEAL  FBOM  JEFFERSON  CIRCUIT  COUBT,  C.  P.  DIV. 

October  4,  1871. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  was  an  ordinary  action  upon  a  promissory  note  for  $435. 
executed  by  the  appellants,  Nancy  Thomas  and  her  husband,  B. 
W.  Thomas,  to  the  appellees  for  a  carriage.  B.  W.  Thomas  made 
no  defense,  and  a  judgment  was  rendered  against  him  by  default; 
but  his  wife  pleaded  her  coverture,  at  the  time  of  the  execution  of 
the  note,  as  a  bar  to  the  action  as  against  her.  Subsequently  the 
pleadings  were  so  amended  as  to  present  the  issue,  whether  the 
carriage  was  necessary  for  the  use  of  Mrs.  Thomas  and  her  family, 
considering  her  circumstances  and  station  in  life — the  fact  being 
disclosed  that  she  was  the  owner  of  some  real  and  personal  estate. 

Upon  that  issue  a  verdict  and  judgment  were  rendered  for  the 
plaintiff,  which  the  court  refused  to  set  aside  on  a  motion  for  a 
new  trial.  But  that  judgment  being  strictly  personal,  the  court 
on  the  motion  of  the  plaintiffs  so  far  modified  it  as  to  direct  that 
execution  issue  thereon  "to  be  levied  or  collected  out  of  the  general 
estate  of  said  defendant  Xancy  Thomas  and  not  otherwise."  To 
reverse  that  judgment  Thomas  and  wife  prosecuted  this  appeal. 

The  principal,  and  as  we  conceive,  the  only  important  question 
presented  for  our  determination  is,  as  to  the  form  and  character 
of  the  judgment  Although  generally  a  married  woman  cannot, 
by  contract  render,  even  her  general  estate  liable  for  her  debts, 
she  may,  under  the  first  section  of  article  2,  of  chapter  ^7,  of  the 
Revised  Statutes,  in  a  particular  manner  and  with  her  husband'*=i 
assent  and  co-operation,  bind  such  estate  for  necessaries  for  herst/I? 
or  any  member  of  her  family;  but  an  ordinary  personal  judgnifiit 
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is  not  the  appropriate  remedy  for  enforcing  such  a  liabuity 
(Agnew  et  ux  r.  Williams,  1  Bush,  4;  Curd  v.  Dodd  et  al.,  ii 
Bush,  681).  But  instead  of  leaving  it  to  the  sheriflF,  or  other 
collecting  officer,  to  determine  what  estate  of  the  feme  covert  u'ay 
be  liable  to  be  le\ied  on  and  sold,  the  judgment  should  point  out 
what  property  or  interest  of  hers  is  subject  to  the  debt  and  specific 
ally  order  it  to  be  sold  (Marshall  v.  Miller  3  Metcalfe,  3SS). 
This,  the  court  omitted  to  .\o  in  the  case;  and  for  its  failure  to  do 
so,  the  judgment  is  deemed  erroneous  and  must  be  reversed. 

It  would  have  been  proper  to  transfer  the  case  to  equity,  but 
the  affiant  having  successfully  resisted  a  motion  of  the  appellees, 
made  for  that  purpose,  are  not  in  a  position  to  complain  of  the 
court  in  overruling  the  motion. 

But,  for  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial  and  further  proceedings  not  incon- 
sistent with  this  opinion. 


Duke,  Richards,  for  appellant, 
Tywman,  for  appellees. 


G.  S.  Mitchell  v,  Anthony  Phelps  et  al. 

Pleading — Petition  by  Surety  on  Guardiian's  Bond  Insufficient— Demurrer. 
A   petition   by   a   surety,   against   eo-sureties   on   a   guardian's   bond, 
for  contribution,  that  does  not  allege  the  insolvency  of  the  principal, 
nor  other  reason  why  the  amount  could  not  be  made  out  of  him,  does 
not  constitute  a  cause  of  action,  and  is  demurrable. 

APPEAL  FROM  JESSAMINE  CIRCUIT  COURT. 

December  21,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Luther  A.  Martin  having  been  appointed  statutory  guardian  by 
the  Jessamine  county  court  of  Cornelia  and  LaBell  Martin  on  the 
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6th  of  August,  1858,  executed  bond  with  Anthony  Phelps  and 
Lee  W.  Spears  as  his  sureties,  covenanting  that  said  Luther  A. 
Martin  would  faithfully  discharge  the  trust  of  guardian  to  said 
minors,  in  all  respects  as  required  by  law. 

In  a  short  time  after  his  appointment  Martin  instituted  suit  in 
the  Jessamine  circuit  court  under  chapter  86  of  the  Revised 
Statutes,  praying  for  a  judgment  for  a  sale  of  a  slave  of  his  wards, 
executed  a  covenant  as  prescribed  in  sub-division  S,  section  2, 
article  S,  of  said  chapter,  witli  appellant  as  his  surety,  stipulating 
for  a  faithful  discharge  of  all  his  duties  as  guardian  under  said 
act,  and  under  any  order,  or  decree  of  the  court  in  pursuance 
thereof. 

After  alleging  the  foregoing  facts  in  this  suit  brought  by  appel- 
lant against  Phelps,  and  the  executors  of  Lee  W.  Spears,  he  having 
died,  he  further  alleges  that  after  the  sale  of  the  slave  under  the 
judgment  aforesaid,  said  Martin  charged  himself  as  guardian  with 
the  proceeds  of  the  sale  of  said  slaves  as  is  shown  by  a  settlement 
made  by  him  with  the  county  court  of  Jessamine  county.  That 
said  wards  having  arrived  at  full  age  brought  a  suit  against  him 
for  the  price  received  for  said  slave  by  the  said  Martin  as  their 
guardian  on  the  covenant  executed  by  appellant  as  his  surety  in 
the  circuit  court,  and  recovered  judgment  therefor  amounting  to 
$456  besides  costs  expended  by  him,  and  he  was  compelled  to  pay 
the  same,  and  charges  that  the  sureties  on  the  bond  taken  by  the 
county  court  are  responsible  to  him  for  said  sums  which  he  hacj 
been  compelled  to  pay,  or  if  not  for  the  whole  amount,  they  were 
at  least  legally  bound  to  contribute  as  co-sureties,  and  prayed 
judgment  accordingly. 

Appellees  demurred  to  the  petition  which  was  sustained,  and 
appellant  having  failed  to  amend  the  same  it  was  dismissed,  and 
he  has  appealed. 

If  appellant's  ^theory  be  the  correct  one  that  appellees  and  him- 
self are  co-sureties  of  Martin,  and  certainlv  that  is  the  utmost  for 
which  they  could  be  responsible.  Their  liability  to  him  would  be 
contingent  and  depend  on  the  insolvency  of  Martin,  and  as  it  is 
not  alleged  in  the  petition  that  Martin,  the  principal,  was  insol- 
vent, nor  anv  other  reason  why  the  money  therein  demanded 
could  not  be  made  out  of  him,  it  failed  to  show  a  cause  of  action 
against  appellees,  and  was  properly  adjudged  insufficient  on 
demurrer.  Daniel  v.  Bollard  2  Dana,  296;  Boiling  v.  Doneghy, 
1  Duvall,  220. 
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Whether  or  not  appellees  can  be  compelled  to  contribute  to 
appellant  is  a  question,  which  has  not  been  directly  decided  by 
this  court,  or  if  it  has  been  we  are  not  aware  of  the  case.  In 
Johnsons  heirs  v.  Chandler  s  heirs,  15  B.  Mon,,  584,  the  question 
was  alluded  to ;  but  as  it  was  not  directly  presented  for  adjudica- 
tion, the  court  declined  to  express  any  opinion  on  it. 

In  Withers,  &c,,  v.  Heckman,  6  B.  Mon.,  293,  the  question 
whether  the  sureties  of-  the  guardian  taken  by  the  county  court 
could  be  made  jointly  responsible  to  the  wards  with  the  surety 
taken  by  the  circuit  court  in  a  suit  by  the  guardian  to  sell  the  land 
and  slaves  of  his  wards,  for  the  proceeds,  and  it  was  decided  in  the 
affirmative.  Still,  that  is  not  precisely  the  question  raised  in  this 
case;  and  as  the  petition  was  properly  dismissed  for  the  reason 
stated,  we  need  not  anticipate  a  vexed  question,  not  now  absolutely 
necessary  to  be  decided. 

Wherefore,  the  judgment  is  affirmed. 

Bronaugh,  for  appellant. 
Shanklin,  for  appellee. 


Warren  L.  Prewitt  v.  Commonwealth. 

Appeal  and  Error — Jurisdiction  of  AppeUate  Court 

Where  the  statute  gives  no  right  of  appeal  from  the  county  court 
to  the  circuit  court,  an  appeal  from  the  latter  to  the  appellate  court, 
is  erroneous  and  will  be  disniis  ed. 

APPKAL  FROM  MKADE  CIRCUIT  COURT. 

December  7,  1870. 
Opinion  of  the  Court  bv  Jud(je  Williams: 

An  appeal  does  not  lie  to  the  circuit  court  from  an  order  of  the 
county  court,  granting  or  refusing  license  to  keep  a  tavern.  Sec- 
tions 15,  16  and  20  of  the  Cade  take  away  the  jurisdiction  given 
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to  circuit  courts  in  such  cases  by  section  10,  article  1,  chapter  99, 
Revised  Statutes,  and  confer  it  upon  this  court,  Bochler  v.  Com- 
monwealth, 1  Duvall,  page  3. 

The  circuit  court  of  Meade  county  had  no  jurisdiction  of  the 
appeal  prosecuted  from  the  order  of  the  county  court  granting  to 
appellant  license  to  keep  a  tavern,  and  that  fact  of  itself  deprives 
this  court  of  jurisdiction  to  entertain  this  appeal,  and  the  same 
is  for  that  reason  dismissed. 

Lewis,  for  appellant. 


J.  C.  Calhoun  et  al  v.  King  &  King, 

Trial — ^Motion  to  Suspend  Judgment. 

The  entry  of  a  motion  for  a  new  trial  on  the  motion  docket,  and  not 
prosecuting  it  in  court,  or  having  it  entered  on  the  minute  or  order  book, 
is  not  Bufificient  to  suspend  a  judgment. 

APPEAL  FROM  MCCRACKEN   CIRCUIT  COURT. 

December  7,  1870. 

Opinion  of  the  Court  by  Judge  Robfrtson  : 

The  ex  parte  entry  of  the  motion  for  a  new  trial  on  the  motion 
docket  out  of  court  and  never  prosecuting  it  in  court  or  having 
it,  with  the  grounds  of  it,  entered  on  the  minutes  or  order  book 
or  calling  it  up  for  adjudication,  was  not  sufBcient  to  suspend 
the  judgment.  And  the  execution  on  that  judgment  was  there-, 
fore  legal,  and  the  judgment  of  the  circuit  court  to  that  effect  was 
consequently  right 

Wherefore,  the  judgment  is  affirmed,  with  damages. 

Rodman,  for  appellant. 
King,  fdr  appellee. 
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Samitel  Cumminos  v.  B.  Homans  &  Co. 

Attadiment — Preference  of  CreditOTs. 

The  securing  of  a  creditor,  who  is  not  a  party  to  any  scheme  by  a 
debtor  to  prefer  creditors,  and  where  both  parties  show  an  honest  intent, 
not  grounds  for  an  attachment. 

APPEAL  FBOM  CAMPBELL  CIRCUIT  COUBT. 

September  29,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

Homans,  a  banker,  doing  business  in  Cincinnati,  and  residing 
in  Campbell  county,  Kentucky,  failed  in  business  on  the  26th  of 
August,  1869.  On  that  day  this  action  was  brought  by  Cnm- 
mings  in  the  Campbell  circuit  court  to  recover  a  balance  of 
$3,846.35  on  a  deficit  account,  and  an  order  of  attachment  was 
sued  out  on  the  ground  that  Ilomans  was  about  to  sell,  convey  or 
othersvise  dispose  of  his  property  with  the  fraudulent  intent  to 
hinder  or  delay  his  creditors.  On  the  30th  day  of  August, 
Cummings  filed  an  additional  affidavit  setting  up  the  further 
ground  of  attachment,  that  Homans  had  left  the  county  of  his 
residence  to  avoid  the  service  of  summons,  and  on  the  10th  of 
September  still  another  affidavit  was  filed  alleging  that  Homans 
had  disposed  of  his  property  with  the  fraudulent  intent  to  cheat, 
hinder  and  delav  his  creditors. 

Xo  defense  was  made  to  the  action  and  judgment  for  the 
amount  claimed  was  accordingly  rendered.  Homans,  however,  by 
the  proper  affidavit  denied  all  three  of  the  grounds  of  attachment 
and  upon  hearing  the  court  discharged  the  order  and  from  this 
judgment  Cummings  prosecutes  this  appeal.  It  appears  that  a 
short  time  before  his  failure  Homans  set  apart  certain  notes  to  a 
ladies'  sewing  society  which  had  a  few  hundred  dollars  deposited 
with  him  and  that  upon  the  day  he  suspended  business  he 
delivered  to  two  certain  banking  houses  in  Cincinnati,  securities 
suflScient  to  indemnifv  them  on  account  of  accommodations 
received  from  them  on  the  day  before.  It  is  not  pretended  that 
the  debts  thus  paid  or  secured  did  not  in  point  of  fact  exist ;  nor 
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that  the  securities  were  delivered  by  Homans  to  his  creditors  in 
pursuance  of  any  fraudulent  agreement  or  understanding  with 
them,  and  as  preferring  one  honest  creditor  to  another  has  never 
been  deemed  a  fraudulent  disposition  ot  property  within  the 
meaning  of  those  provisions  of  the  Civil  Code  of  Practice,  author- 
izing attachments  upon  such  ground.  This  court  is  of  opinion  that 
the  evidence  does  not  sustain  either  the  first  or  third  ground 
relied  upon. 

The  charge  that  Homans  had  left  the  county  of  his  residence 
to  avoid  the  service  of  summons  was  not  sustained  by  proof  of 
his  absence  from  home  at  the  time  the  officer  called  at  his 
house,  especially  when  it  is  considered  that  on  the  day  after  the 
institution  of  the  action  he  was  in  Campbell  county  and  the 
summons  is  executed. 

Wherefore  the  judgment  of  the  court  below  discharging  thi^ 
order  of  attachment  is  affirmed, 

Hallam,  for  appellant. 
Stevenson  tf  Myr.rs,  for  appellee. 


Bkll  &  Marlay  r.  James  Cocham. 

Accounts  and  Accounting — Set-off  and  Counter-daini,  by  Reason  of  Defects — 
Waiver. 

To  a  auit  on  aocount,  and  a  set-off  is  filed,  for  defects,  in  the  machinery 
bought,  the  fact  that  the  defendant  had  ordered  new  parts  for  the 
machinery,  to  put  it  in  perfect  condition,  is  not  a  waiver  of  his  original 
claim  for  defects,  unless  the  quality  and  kind  of  parts  ordered  were 
furnished. 

appeal  from    FLEMING   CIRCUIT    COURT. 

September  29,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

It  is  contended    for  the    appellants  that  if    the  mills    were 
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defective,  as  the  evidence  conduces  to  show,  the  appellfn^'s  let<ors 
of  August  30th,  1867  and  September  11th,  1867,  bound  him 
to  pay  the  balance  of  the  appellant's  account  of  1866,  upon  cxa-i- 
pliance  with  his  request  for  new  rollers  and  boxes,  uud  that 
this  was  a  new  contract  which  waived  objections  to  de^Kits  in 
the  property  as  at  first  furnished.  But  admitting  this  and  that 
new  rollers  and  boxes  were  sent,  the  appellant  in^  order  to 
bind  the  appellee  by  his  letters  were  bound  to  furnish  the  quality 
and  kind  of  rollers  and  boxes  that  were  ordered,  or  the  furnish- 
ing of  them  did  not  waive  the  previous  objections  of  the  appellee. 
The  proof  conduces  to  the  belief  that  the  new  articles  furnished 
were  as  defective  as  those  they  were  intended  to  replace,  and 
that  the  appellee  rejected  them  as  he  had  a  right  to  do. 

The  counter  claim  and  partial  failure  of  the  original  con- 
sideration, were  therefore  properly  considered.  And  upon  the 
evidence  thus  rightly  heard,  we  think  the  judgment  was  as  favor- 
able to  the  plaintiffs  as  they  had  any  right  to  expect. 

Wherefore  the  judgment  is  affirmed. 

Cord,  for  appellant. 

Oivens  &  Adderson,  for  appellee. 


ITarrison  Case  v.  Louisville  &  Xastiville  Railroad  Co.  et  al. 

Abandonment — Work  Incompleted. 

Where  an  abandonment  of  a  contract  for  work  to  be  performed,  is 
shown,  if  the  owner  suffers  loss  thereby,  he  is  entitled  to  show  same  as 
a  set-off  to  the  claim  of  the  creditors  of  the  contractor,  for  the  unpaid 
balance  due. 

APPEAL  FROM   MARION   CIRCUIT   COURT. 
September  22,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

From  the  account  current  of  the  work  and  labor  performed  by 
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Conehan  for  appellee,  and  the  payments  made  for  the  same,  it 
appears  that  when  he  abandoned  the  work  of  appellee,  it  owed  him 
$?30,  the  injury  and  actual  loss  sustained  on  account  of  the 
abandonment  of  the  work  by  Conehan  greatly  exceeded  that 
anioimt ;  but  it  is  insisted  for  appellant  that  he  had  a  hard  bargain. 
If  that  be  so,  there  is  neither  allegation  nor  proof  that  he  did  not 
enter  it  freely  and  voluntarily.  He  might  have  discovered  after 
making  it  that  he  would  sustain  even  greater  losses  by  pursuing 
further  than  he  had  done  when  he  abandoned  it  and  for  that 
reason  left.  It  is  in  evidence  that  appellee  lost  more  by  his  failure 
to  comply  than  the  amoimt  it  owed  him  when  he  left  So  that  it 
cannot  be  a  forfeiture  in  the  proper  sense ;  but  it  is  remuneration 
in  part  for  an  actual  loss  for  a  breach  of  contract. 

The  case  in  16  B.  Mon.,  refererd  to,  is  not  analogous  to  this 
case.  Here  Conehan  has  received  the  price  agreed  upon  for  his 
work  and  labor  except  $730 ;  he  fails  to  finish  the  work,  and  goes 
to  parts  unknown,  and  his  employer  does  not  refuse  to  pay  him 
according  to  his  contract,  but  claims  damages  for  the  breach  of 
the  contract  on  the  part  of  Conehan  to  the  amount  it  owes  him. 
There  is  no  controversy  as  to  the  amount  earned  under  the  contract 
but  shall  the  defaulting  contractor  have  it  all  and  abandon  the 
work  and  leave  appellee  to  employ  others  to  do  what  he  had 
contracted  to  do,  at  an  additional  cost  of  more  than  twice  the 
amount  he  owes.  That  does  not  seem  equitable  or  just.  Where- 
fore, we  feel  constrained  to  affirm  the  judgment. 

Ro  &  Fo,  Harrison,  for  appellant. 

Noble,  for  appellee. 
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McLeod  &  Young  v»   Roland  J.   Harvey. 

Bvidence— Proving  Terms  of  Written  Asreement—BiUs  and  Notea. 

It  is  not  erroneous  to  allow  the  introduction  of  parol  evidence  to  prove 
that  notes  given  for  an  omnibus  with  which  to  operate  a  mail  route, 
failed  of  consideration,  in  that  the  mail  contract  thus  transferred  was 
not  renewed  according  to  the  contract. 

Same. 

It  may  be  proved  that  the  agreement  itself  constituted  part  of  the 
consideration  of  the  note  contemporaneously  executed. 

APPEAL   from    bracken    CIRCUIT    COURT. 

September  15,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  was  an  ordinary  action  founded  on  four  promissory  notes 
of  the  appellee,  given  originally  for  the  aggregate  sum  of  $500 
— ''for  value  received"  as  expressed  in  each  of  the  notes. 

The  defendant  by  his  answer  sought  to  defeat  the  action,  and 
to  recover  on  a  counter-claim  against  vthe  plaintiffs,  substantially 
on  these  grounds — that  at  the  time  of  the  execution  of  the  notes 
the  plaintiffs  were  mail  contractors,  and  sold  the  defendant  an 
omnibus  used  by  them  lor  carrying  the  mail  and  passengers 
over  the  mail  route,  and  stipulated  to  pay  him  for  conveying 
the  mail  for  them  and  in  fulfillment  of  their  contract  with  the 
government,  for  an  unexpired  term  of  three  years,  and  five 
months,  the  sum  of  three  hundred  and  fifty  dollars  per  year, 
payable  quarter  annually,  and  this  employment  and  the  omni- 
bus, which  was  of  but  little  value,  formed  together  the 
consideration  of  the  notes,  and  that  after  carrying  the  mail  for 
about  five  months  in  compliance  with  his  agreement,  he  was 
prevented  from  doing  so  any  longer  by  the  ''failure  of  the 
plaintiffs  to  retain  or  secure  the  right  of  carrying  the  mail," 
consequently  the  omnibus  became  nearly  useless,  and  an  essential 
part  of  the  consideration  of  the  notes  failed. 

The  material  averments  of  the  counter-claims  being  contro- 
verted by  a  reply  in  which  the  plaintiffs  alleged  that  the  omnibus 
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was  the  sole  and  only  consideration  of  the  notes,  a  trial  of  the 
case  on  a  submission  of  the  law  and  facts  to  the  court,  resulted 
in  a  judgment  for  the  defendant  for  $66  from  which  this  appeal 
is  prosecuted. 

It  appearing  on  the  trial  that  the  value  of  the  omnibus  entered 
into  the  consideration  of  the  notes  the  court,  over  the  objections 
of  the  plaintiffs,  allowed  the  defendant  to  prove  that  the  omnibus 
was  not  worth  four  hundred  dollars,  nor  more  than  one  hundred 
dollars,  for  the  apparent  purpose  of  showing  that  notwithstand- 
ing the  language  of  the  agreement  for  carrying  the  mail,  that 
contract,  was  a  part  of  the  action  as  represented  by 'the  notes 
and  constituted  a  part  of  their  consideration;  and  whether  the 
court  erred  in  this  ruling  is  the  principal  question  now  presented 
for  our  decision. 

We  do  not  perceive  anything  in  either  the  notes  or  the  written 
agreement,  for  carrying  the  mail  which  ought  to  have  required 
the  rejection  of  the  evidence.  The  fact  thus  sought  to  be  estab- 
lished was  not*  inconsistent  with  either  of  those  written 
stipulations,  and  the  agreement  that  a  particular  sum  should  be 
paid  quarter-annually  as  for  mail  service  did  not  exclude  the 
right  to  prove  that  that  agreement  itself  constituted  part  of  the 
consideration  of  the  note  for  $500  contemporaneously  executed. 
(Gordons  heirs  v.  Gordon,  1  Met,  285,) 

We  regard  the  evidence  as  competent  and  suflScient  to  sustain 
the  conclusion  of  the  circuit  court. 

Lindseys,  for  appellants. 

Willis,  Doniphan,  for  appellees. 


112  Kentucky  Opinions. 


Opinion  of  the  Court 


J.  J.  McHatton,  et  al  v.  George  I.  Ford,  et  al. 

Infants — Sale  of  Lands  for  Diyision. 

A  division  of  infanta'  lands,  on  a  petition  of  the  husband  of  one,  and 
father  of  the  other,  as  next  friend,  will  be  set  aside,  where  an  appoint- 
ment of  a  guardian  ad  litem,  is  not  served. 

Petition — ^Pleading  Must  Conf  rm  to  Requirements  of  Coda 

Where  it  is  not  shown  in  a  petition  by  a  father,  as  next  friend,  for 
a  division  of  infants'  lands,  that  he  was  a  joint  tenant,  nor  co-parcener 
with  his  children,  nor  that  he  holds  the  estate  in  trust  for  them,  and 
their  estate  is  different  in  timed  duration,  the  court  would  have  no  juris- 
diction, and  the  petition  should  be  dismissed. 


APPEAL    FROM    OWEN    CIRCUIT    COURT. 
September  21,  1870. 

Opinion  of  the  Court  hy  Judge  Peters: 

This  proceeding  to  sell  the  reversionary  interest  of  infants  in 
town  lots  with  improvements'  thereon  in  the  town  of  Owen  ton, 
conforms  neither  to  the  requirements  of  Chap.  85  of  the  Revised 
Statutes,  nor  to  Sec.  543  of  the  Civil  Code. 

Although  there  appears  in  the  transcript  a  statement  of  two 
persons  that  a  division  of  the  lots  mentioned  would  seriously 
impair  the  value  of  them  that  statement  is  not  sworn  to — the 
title  papers  under  which  the  infants  claim  are  not  filed,  the  suit 
is  brought  in  the  name  of  the  minors  by  the  husband  of  the  one 
and  the  father  as  their  next  friends;  and  while  it  appears  that 
Mr.  Lillard  was  appointed  to  take  charge  of  the  infants,  but 
ignoring  any  authority  to  take  care  of  their  interests  except 
inferentially,  it  does  not  appear  that  he  was  notified  of  the 
appointment,  or  that  he  acted  in  any  way.  The  court,  before 
ordering  a  sale  of  the  property  should  have  the  title  papers  filed, 
so  as  to  determine  for  itself  the  extent  and  character  of  the  estate 
of  the  infants,  how  it  was  held,  and  had  its  value  ascertained  by 
its  own  commissioners  so  as  to  judge  correctly  as  to  the  interest 
of  the  infants — But  beside  all  this  the  section  of  the  Civil  Code, 
supra,  does  not  embrace  this  case  as  stated. in  the  petition — ^the 
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father  is  neither  a  joint  tenant,  tenant  in  common,  nor  caparcner 
— their  estates  are  different  in  timed  duration — consequently 
the  court  had  no  jurisdiction  of  the  case  stated  in  the  petition — 
Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition.  The  appellees  are  here 
resisting  the  reversal — and  it  appears  that  they  appeared  in  the 
court  below  and  resisted  the  motion  to  set  aside  the  sale,  they 
should  therefore  pay  the  costs  in  this  court,  but  the  dismissal 
in  the  court  below  should  be  without  costs — the  guardians  ad 
litem  paying  plaintiffs'  costs. 

Craddock  &  Trabiie,  for  appellants. 

Drane,  for  appellees. 


Lewis  Mybes  &  Slatee  v.  Geobge  W.  Sowabds. 

Landlord  and  Tenant — ^Adverse  Holding  of  Land  by  Tenant. 

The  relation  of  landlord  and  tenant,  will  not  apply,  where  it  is  shown 
that  no  contract  was  entered  into  and  no  rents  paid,  no  connection  at 
all  with  the  alleged  landlord  and  then  making  a  sale  of  title  absolute. 

Adverse  Possession — ^Disputed  Title  by  an  Adverse  Holding  by  Tenant. 

One  in  possession,  recognizing  and  acknowledging  no  landlord,  paying 
no  rent,  and  by  deed  disposing  of  his  title,  which  was  undisturbed  on  the 
records  for  25  years,  is  held  to  acquire  a  good  and  perfect  title  by  adverse 
holding. 

APPEAL    FROM    PENDLETON     CIRCUIT    COURT. 

September  24,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

•In  1858,  appellee  sold  by  executory  contract  to  appellant. 
Slater,  a  tract  of  two  hundred  acres  of  land  in  the  county  of 
Pendleton,  for  the  price  of  $2,000,  one-fourth  of  which  was  paid 
down,  and  notes  executed  for  the  deferred  payments. 
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These  notes  being  unpaid  some  time  in  1865,  the  raontli  not 
stated  in  the  record,  appellee  instituted  his  suit  in  equity  to 
subject  the  land  to  the  payment  of  them. 

About  the  time  that  appellee  'commenced  his  suit,  T-^ewis 
Myres  brought  an  action  in  the  nature  of  ejectment  to  recover  Ihe 
land  from  Slater,  it  appears  that  these  actions  were  consolidated, 
that  of  Myres  having  been  transferred  to  the  equity  docket,  and 
were  heard  together.  Slater  made  his  answer  a  cross  pj-Utioa 
against  Myres  and  the  appellee. 

Myres  claims  that  the  land  is  covered  by  Moody's  patent, 
bearing  date  in  1791,  and  that  as  early  as  1824,  he  gave  a  lease 
of  it  to  one  Shelton  Stewart,  he  claiming  under  Moody,  and  the 
land  being  unoccupied  at  the  time  Stewart  entered  under  his 
lease  and  took  possession,  and  that  appellee  and  those  under  whom 
he  claims  bought  Stewart's  improvement  and  entered  under  his 
lease,  and  held  in  that  way  until  shortly  before  he  commenced 
his  action  when  they  first  claimed  to  hold  adversely  to  him. 

Slater  in  his  answer  resists  appellee's  right  to  a  judgment  on 
the  ground  that  he  had  no  title  to  the  land  and  seeks  by  his  cross 
action  to  recover  the  part  of  the  purchase  money  he  had  paid. 
Judgment  was  rendered  for  appellee  by  the  court  below  and 
Slater  and  Myres  have  appealed. 

It  appears  in  evidence  that  about  1840,  one  Richard  Mullins 
sold  the  land  to  John  X.  Dougherty,  who  entered  upon  it,  but 
how  he  acquired  the  possession,  whether  from  Mullins,  or  not, 
does  not  very  satisfactorily  appear  from  the  evidence.  But  in 
1846,  Mullins  and  wife  made  an  absolute  conveyance  of  the 
land  to  Dougherty,  and  Dougherty  and  wife  on  the  same  day 
conveyed  the  same  land  to  James  Soward — ^both  these  deeds 
were  made  for  valuable  considerations  and  were  in  due  time 
recorded  in  the  office  of  the  clerk  of  Pendleton  county  court, 
and  the  land  has  been  held  under  Mullins  since  1840.  James 
Soward  having  devised  it  to  appellee. 

Myres  does  not  connect  himself  with  Moody,  and  no  title  is 
shown  from  the  Commonwealth  to  Mullins. 

Xo  rule  is  better  settled  than  that  the  tenant  can  not  con- 
trovert the  title  of  his  landlord,  wliile  he  continues  in  possession, 
and  if  Dougherty  acquired  possession  from  Stewart,  and  he 
was  Myres'  tenant,  neither  he  nor  those  claiming  under  him  could 
protect  their  possession  by  showing  an  adversary  title  paramount 
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to  Myres;  and  as  a  general  rule  the  statute  of  limitations  would 
not  commence  running  so  long  as  the  relation  of  landlord  and 
tenant  existed  between  the  parties,  but  whenever  that  relation 
was  dissolved,  and  Myres  had  notice  of  it,  it  would  commence 
to  run  because  he  would  have  an  immediate  right  of  entry — 
Dougherty  purchased  of  MuUins  in  1840,  how  MuUins  originally 
entered  does  not  appear,  but  he  was  claiming  qs  his  own  and 
Dougherty  entered  in  1840  under  his  contract  of  purchase  from 
MuUins  of  the  absolute  title — and  then  assumed  a  hostile  atti- 
tude to  Myres.  In  1846,  that  purchase  was  consummated  by 
an  absolute  conveyance  to  Dougherty,  and  on  the  same  day 
Dougherty  conveyed  to  James  Sowards —  It  con  not  be  presumed 
that  Myres,  if  he  claimed  the  land,  could  have  been  ignorant 
of  the  transactions  in  relation  to  this  land.  Mullins  was  not 
his  tenant  by  contract  with  him,  he  sold  the  land  to  Dougherty 
who  entered  on  it  claiming  as  his  own — having  no  connection 
with  Myres,  paying  no  rent,  and  acknowledging  no  landlord,  it 
is  scarcely  possible  that  Myres  could  have  been  ignorant  of  all 
these  transactions,  and  only  wake  up  in  August,  1865.  Nineteen 
years  nearly  after  Mullins  conveyed  it,  and  twenty-five  years 
after  he  had  sold  it,  then  for  the  first  time  to  dispute  MuUins' 
right,  and  that,  too,  after  appellee  had  commenced  proceedings 
to  enforce  payment  of  his  vendee  of  the  price.  Myres  has  shown 
no  documentary  title  in  himself,  and  the  facts  attending  this 
transaction  indicate  very  strongly  that  if  Stewart  in  fact  entered 
under  him,  that  entry  was  abandoned,  ^Mullins'  claim  understood, 
and  recognized  as  paramount — and  as  more  than  twenty  years 
had  elapsed  from  Dougherty's  entry  for  near  ninteen  years  of 
which  he  had  a  deed,  and  from  all  the  circumstances  claimed 
adversely,  of  which  Myres  must  have  had  notice — and  therefore 
is  barred — and  as  appellee  made  out  a  complete  possessory  title, 
appellant,  Slater,  should  have  accepted. 
Wherefore  the  judgment  is  affirmed. 

O'Hara,  Drane,  for  appellants. 

Perrin,  for  appellees. 
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J.  Tayloe  Williams  v.  William  Milub  &  Mullins. 

Pleading-nPetition  Insufficient  to  Constitute  a  Cause  of  Action. 

A  petition,  seeking  to  recover  a  consideration  paid  for  a  transfer  of  a 
claim  to  kands  purchased  at  a  decretal  sale,  to  constitute  a  cause  of 
action,  must  allege  an  undertaking  or  agreement  to  refund  the  money 
so  paid  on  the  failure  of  the  court  to  confirm  the  sale,  or  any  other 
contingency. 

APPEAL    FKOM     CAMPBELL    CIRCUIT    COURT. 

September  14,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  only  question  in  this  case  is,  whether  the  petition  states 
facts  suflScient  to  constitute  a  cause  of  action  ? 

The  averments  of  the  petition  impart  the  payment  of  the  sums 
of  $90  and  $110,  in  consideration  of  a  sale  and  transfer  by  ihe 
defendant  to  the  plaintiffs  of  some  claim  to  land  which  he  had 
purchased  at  a  decretal  sale,  which  sale  was  not  thereafter  con- 
firmed, but  vacated.  This  mav  all  be  true  without  anv  failure 
of  the  consideration  of  the  payments,  as  the  terms  of  the  sale 
require  of  the  defendant  anything  more  than  he  did  to  entitle 
him  to  the  money  he  received,  and  the  petition  alleges  no  under- 
taking to  refund  the  money  on  the  failure  of  the  court  to  confirm 
the  sale,  or  in  any  other  contingency. 

We  are  of  the  opinion  therefore,  that  the  petition  is  not 
sufficient  to  uphold  the  judgment,  but  time  should  be  given  to 
amend  it  on  the  return  of  the  cause. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Hoge,  for  appellant. 
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Thomas  Dugajt  v.  Johm"  W.  Gauman's  Admb. 

Vendor  and  ParchAser— ResdMion  of  Contract— Failure  to  HaTe  Sale  Con- 
firmed. 

Gauman  purchased  property  at  a  judicial  sale,  subject  to  confirmation, 
and  sold  the  land  to  Dugan,  who  sold  to  King  for  $250  profit.  Gauman's 
sale  vna  not  confirmed,  but  a  resale  ordered.  Gauman  died,  and  Dugan 
bought  at  the  second  sale  for  $2,600.  In  a  suit  to  recover  his  loss  from 
Gauman's  estatejhelld,  tliat  as  he  had  not  made  actual  payment  on  the 
first  purchase,  he  could  not  recover  damages. 

APPEAL  FROM  GBEENUP  CIBCUIT  COUBT. 

September  23,  1870. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

John  W.  Gauman,  being  the  accepted  bidder  at  a  decretal 
sale  of  33^  acres  of  land,  which  remained  to  be  confirmed,  and 
the  price  to  be  paid,  sold  and  undertook  to  convey  it  to  the  appel- 
lant, Thomas  Dugan,  for  $2,000,  no  part  of  which  was  paid, 
though  the  appellant  took  i)os8ession  of  the  land  under  his 
purchase,  and  subsequently  sold  the  land  to  B.  F.  King  for 
$2250,  which  King  paid  him. 

Gauman,  in  the  meantime,  died,  and  his  purchase  not  having 
been  confirmed,  was  set  aside,  and  a  sale  ordered,  at  which 
Dugan,  in  order  to  obtain  the  title  for  King,  became  the  pur- 
chaser of  the  land  for  $2600,  of  which,  under  an  agreement 
between  him  and  King,  the  latter  paid  $100  and  Dugan  $2500. 

This  suit  was  brought  by  Dugan  to  recover  of  Gauman's 
estate  the  amount  of  the  difference  between  the  price  which  Dugan 
agreed  to  pay  Gauman  and  that  at  which  he  subsequently 
purchased.  The  law  and  facts  being  submitted  to  the  court,  the 
petition  was  dismissed,  and  Dugan  has  appealed  from  that 
judgment. 

The  principle  is  well  settled  that  where  there  is  an  inabilty 
to  convey,  without  fraud,  or  where  there  has  been  an  eviction  of 
a  vendee  the  value  of  the  land  to  be  ascertained  by  the  price 
paid  is  the  measure  of  damages.  If  the  appellant  had  paid  to 
Gauman  the  price  he  agreed  to  pay  him,  he  would  on  the  failure 
vol.  4 — 9 
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of  Oaiunan  to  acquire  and  convey  the  tide,  have  been  entitled  to 
recover  back  the  amount  of  the  purchase  price  paid,  but  having 
paid  nothing,  the  court  below  rightly  adjudged  that  he  was 
entitled  to  no  recovery,  although  in  consequence  of  what  seems  , 
to  have  been  intended  as  a  speculation,  he  appears  by  the  subse- 
quent transaction  to  have  lost  $260,  instead  of  making  that  sum. 
Wherefore,  the  judgment  is  affirmed. 

DuUn,  for  appellant. 

Ireland,  for  appellee. 


William  M.  Jenkins  v.  Robsbt  Batbs^  st  al. 

Pleading— Petition  for  Tort — ^Necessary  AU^gations— Demnrrer. 

A  petition  for  aiding  and  abetting  in  tortiously  taking  property,  with- 
out a  description  of  the  property  taken,  &b  demurrable. 

Same— Answer  Filed,  and  Depositions  Taken. 

After  an  answer  has  been  filed  and  depositions  taken,  it  is  error  to 
permit  a  withdrawal  of  the  answer  and  a  demuirer  filed. 

APPEAL  FBOM  XBTCHEK  CIEOXJIT   COUBT. 
September  27,  1870. 

Opinion  of  the  Coubt  by  Judge  Robebtson: 

The  defect  in  the  original  petition  was  in  charging  the 
appellees,  as  aiders  and  abettors  of  a  confederate  officer  in  tortious- 
ly  taking  his  property,  without  any  description  of  the  properly 
which  might  so  far  identify  it  as  to  bar  another  action  for  the 
same  trespass.  On  that  technical  ground  a  demurrer  to  the 
petition,  in  the  first  instance,  might  have  been  sustained.  But 
instead  of  demurring  the  appellees  filed  an  answer  waiving  that 
objection  and  traversing  all  the  material  allegations.  On  the 
issue  thus    joined  the    appellant  took    depositions  as    required, 
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proving  that  the  appellees  themselves  took  his  property,  and 
identifying  it  by  a  general  and  sufficient  description.  After  all 
this  the  circuit  court  erred  in  permitting  the  appellees  to  with- 
draw their  answer  and  file  a  demurrer  to  the  petition,  and  also 
in  thereupon  sustaining  the  demurrer.  And,  after  the  appellant 
had  amended  the  petition  by  charging  the  appellees  with  being 
the  principal  trespassers  and  converting  the  property  to  their 
own  use,  the  circuit  court  ought  not  to  have  rejected  it  and  dis- 
missed the  petition. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  amended  pleadings  and  further  proceedings. 


Lilly,  for  appellant. 
Rodman,  for  appellees. 


Eewin  Zeysing  v.  John  H.  Wolfe. 

Vendor  and  Purchaser— Parol  Sale  of  Lands. 

A  parol  sale  of  land,  muBt  be  supported  by  unoontradicted  evidence  of 
an  absolute  barter,  to  overcome  the  statute  of  frauds. 

APPEAL.   FBOM   SCOTT    CIRCUIT    COXJET. 
September  13,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Appellant  brought  this  action  to  recover  a  house  and  lot  in 
Gteorgetown,  of  the  appellee. 

That  he  was  once  the  owner  of  the  property  and  held  the  legal 
title  to  it  when  he  brought  his  action,  is  not  controverted  in  lie 
answer,  but  appellee  claims  to  have  purchased  it  from  him  at 
the  price  of  $1500,  and  to  have  paid  him  for  it;  holding  the 
affirmative  of  the  issue,  it  devolved  on  appellee  to  make  out  his 
alleged  contract  of  purchase  by  proof. 

He  produced  no  written  evidence  of  any  contract  for  the  alleged 
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sale,  nor  does  he  assert  that  any  writing  to  that  effect  ever 
existed,  and  the  only  evidence  he  has  offered  to  sustain  his  claim, 
is  the  testimony  of  two  witnesses.  First  that  of  Edmund  Jones 
as  to  his  recollection  of  a  conversation  he  had  with  appellant 
in  the  summer  of  1847,  on  the  subject  of  the  sale  of  the  property 
to  appellee.  The  substance  of  which  is  that  as  appellant  was 
driving  some  sheep  home  from  one,  Heidleburg's  he  called  at 
the  house  of  witness  and  he  asked  him  what  he  had  done  with 
Henry,  meaning  appellee,  and  that  he  said  to  him  he  ought  to 
give  him  his  old  stand,  when  appellant  remarked  to  him,  that 
Henry  was  doing  better  than  he  was,  that  he  had  sold  him  the 
porperty  and  Henry  had  nearly  paid  him  for  it,  that  he  was 
making  it  easy  with  him  by  taking  things  from  him  that  he  was 
bringing  on  and  allowing  him  a  profit  on  them.  And  although 
he  stated  that  he  never  forgot  business  transactions,  nor  any  thing 
he  had  been  told  of,  he  could  not  remember  what  appellee  was 
to  pay  for  the  property,  and  the  nearest  he  could  come  to  it,  was 
that  it  was  not  less  than  one  thousand,  nor  more  than  'fifteen 
hundred  dollars. 

And  second,  of  Charles  A.  Douglass,  who  states  that  in  1847 
or  1848,  when  a  stable  was  burned  back  of  the  shop  lot  adjoining 
his  father's  dwelling,  after  the  fire  was  over,  appellant  remarked, 
in  the  presence  of  himself  and  three  others,  all  of  whom  are 
dead,  but  himself,  that  he  did  not  care  much  about  the  burning, 
that  he  had  sold  the  house  he  owned  to  appellee,  and  did  not 
own  any  property  in  Georgetown  then. 

Besides  the  questionable  character  of  the  witness  Jones,  his 
statements  are  in  conflict  with  the  history  of  the  purchase  given 
by  appellee  himself.  He  says  he  made  it  in  the  latter  part  of  the 
year  1847,  and  was  by  the  terms  of  the  contract,  to  pay  the 
money  at  such  times  and  in  such  sums  as  his  means  and  cir- 
cumstances might  enable  him  to  do;  and  that  he  continued  to 
make  payments  according  to  said  contract  up  to  1852,  in  which 
year  he  completed  the  payment  of  the  entire  price.  If  the  pur- 
chase was  made  the  later  part  of  the  year,  it  must  have  been 
after  the  time  when  Jones  says  he  had  the  conversation,  Jones 
says  the  payments  were  made  in  goods,  and  appellee  says  it  was 
in  such  sums  as  he  was  able  to  pay  and  of  course  it  was  in 
money.  But  Mersher  proves  that  he  and  one  of  the  sons  of 
appellant  brought  the  sheep  from  Heidleburg's.     And  no  witness 
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proves  the  admission  by  appellant  of  the  payment  of  any  part 
of  the  purchase  money,  but  Jones,  and  there  is  no  direct  evidence 
of  any  payment  having  been  made.  Douglass  only  heard  him 
say  he  had  sold  the  property,  but  heard  nothing  said  about  any 
payments  having  been  made.  So  that  even  if  the  parol  contract 
for  the  sale  be  regarded  as  made  out  by  the  evidence,  all  that  is 
said  about  the  payment  of  the  price  is  vague,  uncertain  and 
wholly  unreliable.  But  the  statements  and  conduct  of  appellee 
in  relation  to  the  properly,  as  proved  by  appellant,  are  incon- 
sistent with  the  existence  of  a  purchase  by  appellee,  and  repel 
any  such  conclusion.  And  when  that  evidence  is  considered  in 
connection  with  other  facts,  such  as  that  appellant  continued 
after  1847,  r^ularly  to  list  the  property  for  taxation  with  the 
county  and  town  assessor,  and  to  pay  the  taxes  for  the  same — 
neither  of  which  appellee  ever  did — and  the  receipts  filed  with 
the  deposition  of  Samuel  Cody,  former  marshal  of  Georgetown, 
executed  by  him  to  appellant  for  the  years  1856  and  1867,  for 
his  town  taxes  for  these  years,  the  one  for  1856  showing  on  its 
face  and  reciting  that  the  money  was  paid  by  the  hands  of 
appellee.  Appellant  claimed  no  other  property  in  the  town  but 
that  now  in  dispute,  appellee  knew  it,  paid  no  tax  on  it  himself, 
and  after  having  taken  the  receipt,  doubtless  handed  it  to  appel- 
lant without  questioning  his  right  to  the  property,  and  this  four 
years  after  he  claims  to  have  paid  him  all  the  purchase  money. 
Nor  does  this  record  furnish  any  evidence  that  appellee  ever 
claimed  the  property  as  his  own,  or  to  hold  it  adverse  to  appellant, 
until  about  the  time  the  notice  to  quit  was  executed  on  him, 
certainly  there  is  no  evidence  that  appellant  was  apprised  of 
such  a  holding. 

If  such  evidence  as  is  relied  upon  in  this  case,  repelled  as 
it  is  by  strong  presumptions,  if  the  frail  memories  of  one  or 
two  witnesses  of  fugitive  remarks  in  an  accidental  conversation, 
detailed  twenty  years  after  they  are  uttered,  shall  be  adjudged 
sufficient  to  overturn  legal  titles  and  change  estates,  the  statute 
against  frauds  and  perjuries  is  a  vain  enactment,  affording  no 
protection  to  owners  of  real  estate,  and  the  laws  for  the  regulation 
of  conveyance  and  the  preservation  of  titles,  useless  encumbrances 
on  the  statute  books. 

The  evidence,  in  our  judgment,  is  insufficient  to  sustain  the 
claim  of  appellee  to  the  house  and  lot  sued  for,  consequently  we 
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do  not  concur  in  the  conclusion  to  which  the  circuit  judge  arrived. 
Wherefore  the  judgment  is  reversed  and  the  cause  is  remimded 
with  directions  to  render  judgment  in  favor  of  appellant  against 
appellee  for  the  purchase,  in  the  petition  described.  And  as  it 
is  apparent  from  the  evidence  that  the  rents  would  be  quite  suf- 
ficient to  off-set  any  ameliorations  to  the  property  made  by 
appellee,  even  if  they  were  such  as  he  has  shown  himself  entitled 
to  pay  for,  no  account  of  improvements  and  rents  need  be  taken, 
but  appellant  will  be  entitled  to  rent  from  the  date  of  his  potice 
to  quit — and  for  further  proceedings  consistent  herewith. 

Prevntt,  far  appellant. 

» 
PoQc,  Duvallj  for  appellee. 


Lackey  Sai-isbekry  v.  Job  Martin. 

Bjectment — ^fnstinctiona— Qnestioin  of  Law  Submitted  to  the  Jury. 

An  instruction  *that  if  the  jury  believed  from  the  eyidenoe,  th&t  at 
the  date  of  the  action  begun,  the  plaintiff  was  the  owner  of  the  land 
in  oontroversy,"  is  erroneous  in  that  a  question  of  law,  as  to  the  owner- 
ship of  the  land  was  submitted. 


They  should  have  been  instructed  that  if  from  the  evidence  oertam 
facts  eziated  (enumerating  them)  they  should  find  for  the  plaintiff. 

APPEAI,  FHOM   FLOYD   CIECUIT   COUET. 
September  26,  1870. 

Opinion  of  thk  Court  by  Judge  Peters: 

This  is  an  action  in  the  nature  of  an  ejectment  for  land  con- 
veyed by  the  coroner  of  Floyd  comity  to  the  plaintiff,  as  purchaser 
thereof y  under  several  writs  of  /?  fa  which  had  been  issued  against 
the  defendant  and  others,  who  refused  to  surrender  possession, 
and  still  resists  an  eviction. 
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A  verdict  and  judgment  having  been  rendered  against  appel- 
lanty  he  has  appealed  to  this  court,  and  insists  on  a  reversal  on 
two  principal  grounds. 

First  That  more  land  was  sold  under  the  executions  than 
was  necessary  to  make  the  amount  shown  to  be  due  to  the 
creditors  by  the  executions,  and,  2nd;  error  in  the  instructions. 

By  the  execution  in  favor  of  Lacky,  as  appears  from  an  abstract 
taken  from  the  execution  book  and  used  as  evidence  on  the 
trial,  the  debt  was  $156.45,  interest  from  the  7th  of  January, 
1859  till  paid,  and  $1  costs,  which  seems  with  his  commission, 
and  fee  for  his  levy  it  was  the  duty  of  the  officer  by  the  command 
of  the  writ  to  make,  and  it  appears  by  the  return  of  the  officer 
that  he  sold  the  land  in  controversy  on  the  10th  of  October, 
1869,  and  sold  enough  to  produce  on  that  writ,  $195.63. 

To  debt  of  $156.45  add  costs,  $1,  making $157.45 

Interest  to  the  10th  Oct.,  nine  months  and  three 

days    7.16 

Sheriff's  commission 8.23 

For  levy,  &c .50 

Making  in  all  this  sum $173.34 

But  the  clerk's  abstract  shows  that  the  officer  makes  by  a  sale 
of  the  land,  $22.29  in  excess  of  the  sum  required  to  be  made. 
Without  having  entire  confidence  in  our  arithmetic,  the  fore- 
going seems  to  us  correct,  and  if  it  be  so,  the  officer  exceeded 
his  authority  and  as  has  been  repeatedly  held,  it  would  vitiate 
and  set  aside  the  sale.  But  as  the  judgment  must  be  reversed 
on  another  ground,  that  question  can  be  more  accurately  tested 
on  a  subsequent  trial. 

By  instruction  No.  1,  the  jury  were  told  by  the  court,  that  if 
they  believed  from  the  evidence  that  at  the  date  of  the  institution 
of  the  suit  the  plaintiff  was  the  '^owner"  of  the  land  described 
in  the  petition,  and  the  defendants,  or  either  of  them,  were  in  the 
possession  of  any  part  of  said  land,  such  possession  was  wrong- 
ful, and  the  jury  will  find  for  the  plaintiff  against  such,  defendant, 
or  defendants.  Whether  the  plaintiff  was  the  ovmer  of  the  land 
was  a  question  of  law  for  the  court  to  decide,  and  should  not  have 
been  submitted  to  the  jury,  as  was  done  by  the  instruction,  but 
they  should  have  been  told  if  they  believed  from  the  evidence 
that  certain  facts  existed,  which  should  have  been  enumerated, 
they  would  find  for  the  plaintiff. 
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The  third  instruction  is  obnoxious  to  a  like  objection;  in  it 
the  jury  are  made  judgse  of  whether  the  land  is  the  property 
of  plaintiff  and  whether  the  defendants  are  in  the  wrongful 
possession  of  it,  instead  of  being  the  tryers  of  certain  facts  which 
the  court  should  have  told  th^m  if  they  found  from  the  evidence 
to  exists  would  entitle  the  plaintiff  to  recover  damages. 

For  the  foregoing  errors  the  judgment  is-  reversed,  and  the 
cause  is  remanded  for  a  new  trial  and  for  further  proceedings 
consistent  herewith. 

John  Harkins,  for  appellant. 

James  for  appellee. 


Savings  Institution  of  Hakeodsbueg  v,  E.  Hutchison  &  Co. 

Pleading — ^Petition  on  Contract  Between  Banks. 

A  petition  on  a  contract,  must  ghow  each  gpeciflc  item  on  which  an 
alleged  loss  is  claimed,  and  not  a  mere  allegation  in  general  as  to  a  total 
loss. 

Same— Account  Filed  With  the  Pleadings. 

An  account  referred  to  in  a  petition  and  styled  by  "Exhibit  **  in 

which  different  items,  constituting  different  transactions  are  set  down,  to 
constitute  a  part  thereof,  the  items  alleged  to  constitute  the  obligation 
must  be  shown  in  the  petition,  at  least  in  subsanoe.  And  if  a  written 
oontract,  must  be  filed,  or  its  loss  accounted  for. 

Same. 

So  much  of  every  contract  or  transaction  must  be  stated  in  the  plead- 
ings as  to  show  how  the  plaintiff  is  entitled  to  the  relief  he  seeks. 

APPEAL  FEOM  MERCEB  CIRCUIT  COURT. 
September  14,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

By  an  act  of  the  legislature,  approved  March  7,  1850,  entitled 
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^'An  act  to  incorporate  the  Elizabethtown  Savings  Institution, 
and  for  Other  Purposes,  Sess.  Acts,  1849-50,  pp.  617-624,"  The 
Harrodsburg  Savings  Institution  was  incorporated,  and  a  majors 
itj  of  the  persons  named  in  the  act  as  commissioners  were  to  open 
books  for  the  subscription  of  stock  in  said  institution,  and  all  the 
provisions  of  an  act  incorporating  the  Elizabethtown  Institution 
were  made  applicable  to  the  Harrodsburg  Savings  Institution, 
except  that  the  shares  of  stock  in  the  latter  were  to  consist  of 
twenty-five  dollars  each,  instead  of  fifty,  and  were  payable  in 
installments  of  two  dollars  and  fifty  cents,  when  the  subscriptions 
of  stock  were  made,  and  two  dollars  and  fifty  cents  monthly  there- 
after until  the  whole  was  paid  in. 

By  the  act  of  incorporation  the  capital  stock  was  fixed  at, 
$50,000,  with  the  power  to  increase  it  to  $100,000,  independent 
of  the  stock  deposited.  And  after  the  smaller  amount  was  sub- 
scribed, the  stockholders  were  to  proceed  to  the  election,  from 
amongst  themselves,  of  five  directors  under  the  superintendence 
of  at  least  three  of  the  commissioners  named  to  open  books  for 
subscriptions,  and  the  directors  were  then  to  elect  a  president, 
and  treasurer,  and  such  other  officers  as  they  should  deem  neces- 
sarv  to  conduct  the  affairs  of  the  institution,  and  take  bonds  from 
them  in  sufficient  penalties  to  secure  the  performance  of  their 
duties. 

The  business  of  the  institution  was  to  receive  bank  bills  and 
other  valuables  on  deposit,  deal  in  gold,  and  silver  coin,  bullion, 
bills  of  exchange  and  promissory  notes. 

It  does  not  appear  from  the  pleadings,  nor  evidence,  at  what 
precise  time  it  went  into  operation,  but  before  the  3d  of  June, 
1965,  we  may  assume  that  the  minimum  amount  of  capital  stock 
had  been  subscribed,  and  paid  in,  and  the  intsitution  had  been 
properly  organized,  and  was  transacting  business,  as  on  the  last 
named  day  an  act  of  the  legislature  was  passed  to  authorize  the 
president  and  directors  to  wind  up  and  settle  its  affairs  on  equit- 
able principles.  Provided  that  the  stockholders,  representing  a 
majority  of  the  stock,  consented  thereto  at  a  meeting  of  the  stock- 
holders in  Harrodsburg,  to  be  called  by  the  president,  directors, 
&  Co.,  after  twenty  days  notice  shall  have  been  given  in  the  maimer 
prescribed  by  the  act.    2  Vol.,  Sess.  Acts,  1865,  p.  6S1. 

This  action  was  brought  by  appellees,  against  said  Institution, 
on  the  11th  of  June,  1868,  to  recover  from  it  the  sum  of  forty- 
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nine  thousand  nine  hundred  and  eighty-six  43-100  dollars,  money 
advanced  by  appellees^  as  they  allege,  in  paying  off  depositors  of 
appellant,  more  than  the  property  and  effects  of  the  latter  trans- 
ferred to  the  former  amounted  to,  and  for  lossess  sustained  on 
the  sales  of  real  estate  and  interest,  and  the  court  below  having 
rendered  judgment  against  appellant  for  nearly  the  sum  claimed, 
it  has  appealed  to  this  court 

The  cause  of  action  as  stated  in  the  petition  grows  out  of  an 
alleged  contract  made  on  the  9th  of  April,  1867,  by  appellee, 
with  appellant,  to  the  following  effect: 

A.  G.  Kyle,  R.  M.  Davis,  and  B.  B.  Campbell,  making  a  board 
of  directors  of  the  Savings  Institution,  hereby  offer  the  deposits 
of  their  institution,  upon  condition  that  the  banking  firm  of  E. 
Hutchison  &  Co.  pay  the  depositors  as  fast  as  called  for.  The 
directors  of  the  firm  of  E.  Hutchison  &  Co.  agree  to  become 
responsible  for  all  the  deposits,  and  in  consideration  thereof,  the 
directors  of  the  Savings  Institution  agree  to  give  to  the  firm  of 
E.  Hutchison  &  Co.  a  lien  on  the  land  and  property  of  the 
Savings  Institution,  and  also  bills  enough  so  fast  as  they  may  be 
received  to  secure  them;  the  firm  of  E.  Hutchison  &  Co.  agree 
to  take  the  banking  house  vault,  furniture  and  fixtures,  etc., 
belonging  to  the  Savings  Institution,  at  the  price  of  nine  thousand 
dollars,  which  are  to  go  towards  paying  the  depositors,  the  cash 
on  hand  to  be  counted,  and  passed  over  to  the  firm  of  E. 
Hutchison  &  Co. ;  this  writing  entered  on  a  book  called  a  minute 
book,  used  by  both  institutions,  appears  to  have  been  signed  by 
A.  G.  Kyle,  president  of  the  Savings  Institution,  and  attested 
by  Cardwell  the  cashier. 

On  the  31st  of  July,  1867,  as  explanatory  of  the  agreement 
just  referred  to,  as  is  averred  in  the  petition,  a  second  writing 
was  executed  by  E,  Hutchison  &  Co.  and  the  Savings  Institution, 
which,  after  referring  to  the  agreement  of  the  9th  of  April,  1867, 
recites,  that  E.  Hutchison  &  Co.  thereby  agreed  to  pay  off  the 
depositors  of  the  Savings  Institution,  whose  claims  were  at  the 
time  estimated  at  ninety-two  thousand  dollars,  from  a  statement 
furnished  by  J.  W.  Cardwell,  then  the  cashier  of  said  institution, 
in  consideration  that  it  would  convey  certain  real  estate,  estimated 
at  thirty-nine  thousand  and  seventy  dollars,  and  certain  other 
property,  and  transfer  bills  as  fast  as  they  matured  sufficient  to 
secure  E.  Hutchison  &  Co.     That  the  deposits  in  the  Savings 
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Institution  amounted  $140,000,  instead  of  $92,000,  of  which 
fact  both  parties  to  the  first  contract,  at  the  time,  were  ignorant 
That  E.  Hutchison  &  Co.  had  paid  for  said  Savings  Institution 
eighty-three  thousand  one  hundred  and  fifty-seven  74-100  dollars, 
and  it  had  conveyed  to  E.  Hutchison  &  Co.  the  lands  in  the  origi- 
nal contract  mentioned,  the  banking  house  and  appurtenances, 
belonging  thereto,  at  $9,000,  and  bills  discounted  amounting  to 
$18,823.97,  and  cash  $13,894.92,  and  concludes  with  the  state- 
ment, that  to  prevent  any  misunderstanding,  and  to  carry  out  the 
original  contract  between  the  parties,  it  was  then  agreed  that  E. 
Hutchison  &  Co.  were  not  bound  to  pay  the  deposits  with,  and 
other  liabilities  of  the  Savings  Institution,  further  than  it 
furnished  assets,  with  which  to  pay  the  same.  This  agreement 
was  signed  by  A.  G.  Kyle,  president,  and  Davis  and  Campbell, 
two  of  the  directors  of  the  Savings  Institution,  to  bind  the  corpo- 
ration, and  not  to  impose  a  personad  liability  on  the  stockholders, 
as  is  stated  at  the  close  of  the  instrument,  and  the  same,  after 
their  express  approval,  was  signed  by  Hutchison  &  Co. 

After  reciting  these  alleged  contracts,  the  original  petition 
concludes  as  follows: 

"Plaintiffs  state  that  the  defendant,  the  Savings  Insti- 
tution of  Harrod^burg,  is  indebted  to  them  for  money 
paid  to  the  depositors  of  said  Savings  Institution,  under 
and  by  reason  of  said  contract,  and  for  money  paid  for 
defendants  in  the  sum  of  forty-nine  thousand,  nine  hundred 
and  eighty-six  43-100  dollars,  after  allowing  all  the  credits 
to  which  the  defendant  is  entitled,   as  will  more  fully 
appear  by  an  account  herewith  filed,  and  made  part  hereof, 
marked  'Y.'     No  part  of  said  sum  has  ever  been  paid. 
Wherefore,  plaintiffs  pray,"  etc. 
Whether  the  allegations  of  the  original  petition,  taking  the  con- 
tracts as  recited  therein,   and  the  exhibit  "T"  referred  to,  as 
parts  thereof,  authorized  the  judgment,  is  the  first  question  we 
proceed  to  dispose  of. 

According  to  the  statement  in  the  contract  of  July,  1867,  the 
indebtedness  of  appellant  was  estimated  at  $92,000,  when,  as  the 
parties  had  subsequently  ascertained,  the  deposits  with  appellant 
then  amounted  to  $140,000,  but  appellees  had  then  only  paid  out 
for  appellant  $83,157.74-100,  and  it  had  conveyed  the  land  in  the 
original  contract  mentioned,  which  was  at  $39,400.    The  banking 
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house  and  fixtures  at  $9,000,  bills  discounted  $18,823.97-100 
and  cash  on  hand  $13,894.92-100,  aggregating  the  sum  of 
$81,188.89-100,  leaving  a  balance  of  payments,  by  appellees, 
over  receipts,  of  $1,968.85-100,  with  the  obligation  of  appellant 
that  they  should  only  pay  its  liabilities  as  it  furnished  the  means 
for  making  payments.  And  there  is  no  averment  that  appellees 
had  paid  or  were  bound  to  pay  any  more  than  said  sum  of 
$83,157.74-100,  nor  that  appellant  was  bound  to  account  for  losses 
on  the  sales  of  real  estate.  It  is  manifest  therefore  that  the 
judgment  for  the  whole  amount  adjudged  against  appellant  was 
not  authorized  by  any  averments  in  the  original  petition. 

In  an  amended  petition  appellees  allege  that  after  making  the 
contract  of  the  9th  of  April,  1867,  relying  upon  the  truth  of  the 
representations  made  by  the  defendant  through  its  oflBcers  in 
regard  to  the  amount  of  the  deposits,  and  before  the  discovery  of 
the  falsehood  of  said  representations,  they  rendered  themselves 
liable  to  pay  the  depositors  a  much  larger  sum  than  the  amount 
of  assets  furnished  by  defendant  to  pay  the  same,  the  excess 
being  $49,986.43.  That  they  credited  defendant's  depositors  by 
the  balance  it  owed  them,  on  their  books,  and  charged  themselves 
on  the  pass-books  of  the  several  depositors  with  the  amounts  due 
to  each.  Whereby  defendant's  liability  to  them  was  fully  dis- 
charged, and  their  responsibility  fixed,  and  that  they  were  made 
liable  to  said  depositors,  by  the  contract  with  appellant  of  the  9th 
of  April,  1867,  and  from  which  they  were  not  discharged  by  the 
one  of  the  Slst  of  July,  1867,  and  could  not  be,  without  the 
concurrence  of  the  said  depositors.  That  their  liability  having 
been  fixed  by  the  first  named  contract,  appellant  executed  the 
last  contract  to  bind  it  for  any  excess  over  and  above  its  assets 
that  appellees  should  be  required  to  pay,  and  they  pray  for  judg- 
ment for  said  excess  of  $49,986.43,  and  pray  alternatively  to  be 
substituted  to  the  rights  of  the  depositors,  whom  they  have  paid. 

In  the  second  petition  appellees  allege  that  appellant  is  indebted 
to  them  in  the  sum  of  $32,000  for  money  deposited  by  them  with 
it — ^for  money  loaned,  and  for  money  paid  out  at  its  special 
instance  and  request,  No  part  of  which  has  been  paid  to  them, 
although  they  had  often  demanded  the  same.  They  then  repeat 
the  charge  of  indebtedness  of  appellant  as  shown  by  the  account 
filed  of  $49,986.43,  and  conclude  with  a  prayer  for  a  judgment 
for  said  sum. 
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As  the  sufficiency  of  the  original  petition,  and  amendments, 
to  authorize  the  judgment  rendered,  is  called  in  question,  it  was 
deemed  proper  to  state  the  substance  of  them  in  this  opinion,  in 
order  that  the  questions  arising  on  them  and  their  determination 
might  be  the  better  observed  and  understood. 

Two  contracts  are  stated  in  the  petition  ad  the  foundation  of 
the  action;  the  one  of  the  later  date  is  referred  to  as  explanatory 
of  the  first,  and  they  are  filed  as  parts  of  the  petition.  And 
account  marked  '^Y"  is  also  filed  as  a  part  of  the  petition  as 
showing  the  items  constituting  the  indebtedness  of  appellant  to 
appellees. 

Two  items  on  that  account  and  which  constitute,  in  part,  the 
alleged  indebtedness,  are  charged  as  folows: 

"To  loss  on  Negly  farm $1934 

To  loss  on  Allen  house 1600 


$3584" 
Appellees  pleadicgs  contain  no  allegation  that  any  contract  ever 
existed  between  them  and  appellant  in  relation  to  the  Negly 
farm  and  the  Allen  house,  or  either  of  them,  and  they  wholly  fail 
to  allege  any  acts,  or  omissions,  on  the  part  of  appellant  in 
relation  to  said  property,  which  entitled  them  to  an  action,  or  to 
any  relief  whatever,  in  connection  with  said  property. 

If  the  "Negly  farm"  and  "Allen  house"  had  been  sold  by 
appellant  to  appellees,  and  there  was  an  agreement  by  which  the 
latter  was  to  refund  to  the  former  any  loss  they  might  sustain 
in  the  sale  of  them,  and  that  agreement  was  reduced  to  writing, 
by  section  145  Civ.  Code,  the  writing  should  have  been  filed  with 
the  petition,  or  its  absence  accounted  for,  and  even  if  the  contract 
had  been  in  writing,  and  it  had  been  filed,  it  would  have  been 
necessary  for  appellees  to  have  stated  in  their  petition  the  contract 
in  terms,  or  at  least  in  substance,  and  then  to  have  stated  facts 
showing,  either  by  the  acts  or  omissions  of  appellant,  they  were 
entitled  to  an  action,  or  to  relief  against  it.  And  if  such  allega- 
tions and  statements  are  necessary,  where  there  is  a  written  contract 
between  the  parties,  and  that  filed,  it  is  even  more  important  that 
they  should  be  made  where  there  is  not  writing.  Hill  for  use  of 
Wintersmith  v,  Barrett,  &c,,  H  B.  M.,  83;  Collins  v.  Blackburn, 
lb.,  £5^;  Biggs,  &c.  v.  Maltby,  &c.,  2  Met.,  88. 

In  this  case  there  is  not  an   allegation  in  the   pleading  to  be 
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found  of  an  act,  or  an  omission,  for  which  appellant  should 
be  charged  on  account  of  the  sale  of  the  fTegly  farm  and  Allen 
house,  and  it  was  erroneous  to  render  judgment  for  any  loss  on 
said  farm  and  house. 

It  may  be  further  observed,  that  there  are  other  items  in  appel- 
lees' account  idiich  should  not  have  been  allowed  without  specific 
and  direct  statements  of  facts  in  the  petition  sufficient  to 
constitute  a  contract,  express  or  implied,  and  upon  which  an 
indebtedness  must  be  shown.  For  example,  the  first  charge  on  the 
account  of  appellees  is  as  follows :  '^1867,  April  20.  To  cash  paid 
in  by  stockholders  E  H.  &  Co.  and  placed  to  (7r.  E.  H.  &  Co  on 
Savings  B.  K.  Books  as  deposit  $29,250.00."  Admitting  that 
courts  may  understand  the  artistic  mode  of  keeping  accounts,  by 
Capitals  or  initials,  or  even  in  hieroglyphics,  still  it  is  not  readily 
perceived  how  appellant  under  the  contracts  set  out  in  the  petition 
can  be  made  responsible  upon  a  mere  entry  of  that  character 
without  a  statement  of  facts  to  show  how  its  liability  arose.  If 
E.  H,  &  Co.  means  E.  Hutchison  &  Co.,  then  it  appears  that  some 
of  the  persons  who  composed  the  firm  of  E.  Hutchison  &  Ca 
were  stockholders  in  the  Savings  Institution,  and  it  may  be  that 
the  money  paid  in  by  the  members  of  said  firm  was  the  money  due 
from  them  on  their  stock  in  said  Savings  Institution.  If,  again.« 
Savings  "B.  K.  Books*'  means  the  books  of  the  Savings  Institution, 
which  may  be  inferred,  but  which  is  scarcely  allowable,  as  we 
have  failed  to  observe  in  any  other  part  of  the  record  that  appel- 
lant was  ever  styled  "Savings  B.  K/'  Other  items  might  be 
referred  to  on  the  account,  which  are  not  embraced  in  the  scope 
and  meaning  of  the  contracts  set  out  as  the  foundation  of  the 
action,  and  which  were  allowed  in  making  out  the  indebtedness 
of  appellant,  without  sufficient  allegation,  but  a  particular  refer- 
ence to  all  of  them  would  extend  this  opinion  to  an  unreasonable 
length^ — now  already  too  long.  And  we  therefore  close  this 
branch  of  the  case  with  the  remark,  that  so  much  of  every  contract 
or  transaction  should  be  stated  in  the  pleadings  as  to  show  how 
appellees  are  entitled  to  the  relief  they  seek. 

The  alleged  contracts  made  by  appellant  with  appellees  are 
not  the  mode  contemplated  by  the  act  supra  for  settling  and 
winding  up  the  affairs  of  appellant,  but  as  the  stockholders 
representing  a  majority  of  stock  in  the  institution  seem  to  have 
entered  into,  and  approved,  said  contracts,  and  as  irreparaW'' 
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injury  might  result  from  setting  aside  said  contracts,  it  seems 
to  be  to  the  benefit  of  all  parties  interested  that  the  accounts 
between  the  parties  should  be  now  settled  and  closed  up  accord- 
ing to  the  spirit  and  meaning  of  said  contracts,  and  on  equitable 
principles. 

Wherefore,  the  judgment  is  reversed,  for  the  reasons  herein 
stated,  and  the  cause  is  remanded,  with  directions  that  appeUees 
have  permission  to  amend  their  petition,  and  for  further  proceed- 
ings consistent  herewith. 

Klye,  James,  Durham  &  Jacobs^  for  appellant. 

Hardin,  for  appellees. 


John  Sehon^  Jb.,  et  ajl  v.  Geobge  T.  Edwabds. 

Pleading— Snffldency  of  Answer— Demnirer. 

An  answer  aUeging  a  deed  made,  and  notes  taken  for  the  purpose  of 
obtaining  money  bj  ostensibly  discounting  them,  at  a  usurious  rate  for 
the  money  advanced,  is  demurrable. 
Sam»— Urary. 

This  would  be  equivalent  to  a  direct  lending  of  money  for  usurious 
interest. 


APPEAT.  FBOH  JEFFEBSON  OIBCUIT  OOUBT.      OHY.  DIV. 

September  7,  1871. 

Opinion  of  the  Coubt  by  Judge  ELabdin: 

The  allegations  of  the  answer  of  the  appellant,  Sehon,  confessed 
by  the  demurrer,  suflBciently  import  that  the  deed  was  made  by 
McCarthy  and  wife  and  the  notes  of  Sehon  taken  in  pursuance 
of  an  arrangement,  of  which  the  appellee  was  cognizant,  for  the 
purpose  of  obtaining  money  from  him  by  ostensibly  sharing  or 
discounting  the  notes  to  him,  at  an  usurious  rate  of  interest 
for  the  use  of  the  money  advanced.     This,  if  true,  as  alleged 
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in  the  answer^  was,  in  our  opinion,  according  to  the  case  of 
Richardsan  v.  Scohee,  10  B,  Monroe,  12,  and  other  decisions  of 
this  court,  equivalent  to  a  direct  lending  of  money  for  usurious 
interest,  and  the  court  therefore  erred  in  sustaining  the  demurrer 
of  the  plaintiff  to  the  answer. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion 

Brown,  for  appellant. 

Cochran,  for  appellee. 


J.  M.  Davis  &  Co.  v.  A.  J.  Rice  &  Co.  et  al. 


—Sights  of  Seller  of  Good& 
A  lien  ie  a  right  to  retain  property  until  some  eharge  upon  it  is 
paid:    and  maj  be  legal  or  equitable.    The  aellers  lien  upon  goodi  for 
their  price,  is  a  legal  lien  and  is  founded  on  possession. 
Lien  of  Creditor  on  Goods  in  Tranntu. 

A  sale  of  goods,  made  on  the  express  condition  that  they  weie  to  be 
paid  for  on  deliyery,  held,  to  create  a  lien  in  the  creditor,  to  the  excla- 
sion  of  other  creditors,  where  the  goods  were  temporarily  stopped  in 
transitu  and  attached. 
Same. 

If  the  tenns  aUowed  for  payment  for  goods,  elapse  before  delirery, 
the  sellers  right  of  lien  reviTes.  So  if  the  buyer  becomes  insolvent 
before  actual  delivery,  the  seller  regains  his  lien. 

APPEAL.   FROM    MCCRACKEN    CIRCtJIT    COURT. 

November  3,  1870. 

Opinion  op  the  Court  by  Judge  Peters: 

In  May,  1867,  A.  J.  Eice  &  Co.,  a  firm  of  merchants  doing 
business  in  Florence,  Ala.,  sent  their  written  request  or  order 
to  J.  M.  Davis  &  Co.,  wholesale  grocers  in  Louisville,  Ky.,  to 
send  them  two  sacks  of  good  Bio  coffee,  two  barrels  good  brown 
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sugar  and  two  boxes  of  starch,  through  their  agents,  to  be  paid 
for  on  delivery.  . 

The  articles  were  shipped  on  the  8th  of  June  by  Davis  &  Co., 
on  the  steamer  Cora  8.  in  good  order,  to  be  delivered  to  consignees 
in  like  good  order  and  condition,  with  privilege  of  storage, 
reshipping,  and  lighterage  over  shoals,  etc.,  and  the  price  for 
transportation  fixed,  all  of  which  is  shown  by  the  bill  of  lading 
given  to  Davis  &  Co. 

These  goods  were  landed  temporarily  at  Paducah,  to  be  there 
re-shipped  to  their  destination,  and  before  Rice  &  Co.  had  become 
possessed  of  them,  and  while  at  Paducah,  they  were  attached 
by  the  Kanawha  Salt  Company  for  a  debt,  alleged  by  said 
company  to  be  owing  to  it  by  Rice  &  Co. 

Davis  &  Co.  filed  their  petition  alleging  the  foregoing  facts, 
and  also  that  the  goods  were  theirs,  that  they  never  had  parted 
with  the  possession  of  them,  that  Rice  &  Co.  had  not  paid  for 
them,  and  the  goods  were  not  to  be  delivered  until  paid  for, 
claiming  that  they  had  a  seller's  lien  on  them,  or  if  they  had  a 
right  to  stop  them  in  transitu.  Rice  &  Co.  being  insolvent,  or 
greatly  embarrassed. 

The  suits  of  J.  M.  Davis  &  Co.  and  of  the  Kanawha  Salt 
Co.  against  Rice  &  Co.  were  consolidated  and  heard  together. 

On  final  hearing,  the  attachment  of  Davis  &  Co.  was  discharged, 
and  their  petition  dismissed,  the  attachment  of  the  Kanawha 
Salt  Co.  sustained,  and  the  goods  adjudged  to  be  sold  to  satisfy 
their  claim,  and  Davis  &  Co.  have  appealed. 

In  Story  on  Contracts,  section  795,  it  is  said:  A  lien  is  a 
right  to  retain  property  until  some  charge  upon  it  is  paid;  and 
may  be  legal  or  equitable.  The  seller's  lien  upon  goods  for  their 
price,  is  a  legal  lien  and  is  founded  on  possession. 

So  soon  therefore,  as  the  seller  relinquishes  the  possession  of 
the  property,  he  loses  his  right  of  lien.  Herein  the  seller's  right 
of  detaining  the  goods  differs  from  his  subsequent  right  to 
stopping  them  in  trathsitu,  for  the  latter  right  exists  until  they 
shall  have  arrived  at  their  place  of  destination,  and  been  trans- 
ferred to  the  actual  possession  of  the  buyer.  Possession  is  the 
test  of  a  right  of  lien.  Non-delivery  to  the  vendee  is  the  test  of 
a  right  of  stoppage  in  transitu. 

Sec.  796.  The  payment  of  the  price  is  a  condition  precedent 
implied  in  a  contract    of  sale,  without  which  the    vendee  can 

vol.  4—10 
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neither  take  the  goods,  nor  sue  for  them,  unless  a  future  day  of 
payment  be  fixed  in  the  contract,  in  which  case,  he  waives  his 
lien  and  the  purchaser  may  take  the  goods  when  he  pleases.  The 
seller  however,  has  a  remedy  by  action  against  Ae  buyer  in 
default  of  payment  at  the  stipulated  time. 

But  if  the  term  allowed  for  payment  elapse  before  delivery, 
the  seller's  right  of  lien  revives.  So  if  the  buyer  become  insolvent 
before  actual  delivery,  the  seller  regains  his  lien. 

In  this  case  the  sale  was  made  on  the  express  condition  that 
the  goods  were  to  be  paid  for  upon  their  delivery,  they  were  in 
the  possession  of  appellants  when  the  attachment  of  appellees' 
was  levied  on  them,  as  the  evidence  shows,  and  consequently 
their  lien  for  the  price  had  not  been  waived,  and  it  was  superior 
to  any  appellees  acquired  by  their  attachment,  and  the  court 
below  erred  in  dismissing  their  petition  and  discharging  their 
attachment 

According  to  the  evidence,  the  solvency  of  Rice  &  Co.  was  at 
least  questionable.  But  appellants'  right  to  stop  the  goods  in 
transitu  need  not  be  considered,  as  their  lien  as  vendees  is 
clearly  established. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  render  judgment  to  enforce  the  lien  of  appel- 
lants on  the  goods  described,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

King,  Bramblette,  for  appellants, 

W,  0.  Bvllitt,  for  appellees. 
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Louisa  Field  v.  Willis  Field's  Adme.,  et  al. 

Hnaband  and  Wife— Land  Purchased  by  Hushand  Paid  by  Wife'a  Inhexl 
tancea. 

Where  it  is  shown  that  lands  purchased  by  a  husband,  no  conyeyan«e 
haveing  been  made  him,  were  settled  by  his  purchose  money  bonds  being 
discharged  by  the  wife  relinquishing  her  interest  in  her  father's  estate, 
heM,  between  her  and  her  husband's  creditors,  that  the  lands  belonged 
to  the  wife. 


APPEAL   EEOM   DAVIESS    CIKCUIT    COURT. 

Noyember  2,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

Willis  Field  died  intestate  at  his  residence  in  Daviess  county, 
and  his  administrator  filed  a  petition  in  equity  against  his  widow 
heirs  and  creditors,  alleging  that  he  was  the  owner  of  considerable 
personal  estate,  and  several  tracts  of  valuable  land,  all  of  which 
would  be  required  to  pay  his  debts,  and  that  the  estate  was 
insolvent  By  an  amended  petition  it  is  alleged  that  intestate 
died  possessed  of  several  tracts  of  land.  One  containing  194 
acres  conveyed  by  R.  W.  McFarland,  the  father  of  Mrs.  Louisa 
B.  Field,  to  herself  and  husband,  the  said  intestate,  jointly;  a 
tract  of  1131-4  acres  conveyed  to  him  by  Benj.  Field;  also  a 
tract  of  110  acres  purchased  by  intestate  in  his  life  time  from 
GriflSth  and  Triplett,  executors;  the  purchase  money  for  which 
had  all  been  paid,  but  no  conveyance  had  been  made;  and  that 
he  owned  a  tract  of  343  acres  purchased  at  the  sale  of  the  real 
estate  of  R.  W.  McFarland,  deceased,  under  a  "decree"  of  .the 
Deviess  Circuit  Court,  rendered  in  the  suit  of  William  Moore, 
Guardian  v.  Willis  Field,  and.  others,  and  it  is  alleged  that 
although  the  steps  in  said  case  were  regular,  and  the  intestate 
had  paid  the  purchase  money,  the  sale  had  never  been  confirmed, 
and  no  conveyance  had  been  made  to  him  for  the  land,  and  the 
title  was  still  in  the  heirs  of  said  McFarland,  one  of  whom  was 
Louisa  B,  Field,  widow  of  intestate,  the  other  heirs  being  Mrs. 
M.  Hill,  wife  of  A.  D.  Hill,  and  the  children  of  two  of  his 
children  who  were  dead.     TMe  tract  of  343  acres  is  claimed  bv 
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Mrs.  Field,  the  widow,  who  in  her  answer  alleges  that  it  con- 
stituted a  part  of  the  real  estate  owned  by  her  father  at  his  death, 
and  was  not  equal  in  value  to  her  portion  of  his  real  estate 
descended  to  her,  and  that  although  her  husband  was  the  nominal 
purchaser  of  said  tract  at  the  sale  of  the  real  estate  of  her  father, 
still  he  never  paid  of  his  own  means  one  cent  for  it,  but  his 
bonds  for  the  purchase  money  were  satisfied  by  crediting  them 
with  so  much  of  the  amount  due  her  for  her  part  of  the  real 
estate  descended  to  her  from  her  father. 

The  court  below  adjudged  that  said  343  acre  tract  was  a  part 
of  the  real  estate  of  Willis  Field,  deceased,  and  ordered  a  sale 
of  the  same,  after  ordering  dower  to  be  allotted  to  the  widow  out 
of  the  same,  and  from  that  judgment  she  has  appealed. 

From  a  statement  of  facts  agreed  in  the  case  by  the  parties, 
a  petition  was  filed  by  Moore,  guardian,  v.  McFarland's  Heirs, 
for  a  sale  of  his  lands,  that  the  land  in  controversy  was  purchased 
by  Willis  Field,  husband  of  appellant,  and  paid  for  by  charging 
the  price  to  her  as  one  of  the  heirs  of  R.  W.  McFarland,  deceased. 
That  no  conveyance  was  ever  made  to  Willis  Field  during  his 
life,  or  to  his  heirs  since  his  death,  nor  was  a  conveyance  ever 
ordered. 

From  the  very  imperfect  transcripts  filed  as  part  of  this 
record  it  seems  that  there  *were  two  petitions  filed  at  different 
times  for  the  sale  of  the  lands  of  R.  W.  McFarland,  deceased; 
one  in  the  name  of  William  Moore,  guardian,  and  others,  against 
R  W.  McFarland's  Heirs;  to  this  petition  the  name  of  Willis 
Field  is  signed  as  plaintiff,  and  his  wife  filed  her  answer,  in 
which  she  consents  to  a  sale  of  the  real  estate  of  her  father,  but 
prays  that  the  pnx*eeds  be  paid  to  the  distributees  of  her  father; 
the  record  dix^s  not  show,  however,  that  she  made  the  same  under 
privy  examination,  nor  that  it  was  ever  sworn  to  by  her;  it  is 
probable  that  the  two  actions  were  consolidated,  but  it  does  not 
appear  that  the  sale  to  Field  was  ever  even  confirmed. 

Mrs.  Field  alleges  in  her  answer  that  her  husband  purchased 
the  land  for  her,  and  for  that  reason  the  bonds  executed  by 
him  for  its  price  were  disohai^d  by  the  money  coming  to  her, 
and  it  was  a  proper  investment  for  her,  and  such  as  the  court 
should  have  made,  and  would  approve;  and  the  evidence  author- 
izes the  conohision  that  the  purchase  was  made  for  her,  as  the 
sale  was  made  in  185 7,  and  no  conveyance  was  ever  applied  for 
or  made  to  her  husband,  althousch  he  did  not  die  till  1863. 
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But  by  section  4,  Article  6,  Chapter  86,  2  B.  8.,  page  Sll,  it 
is  provided  that  the  court  ordering  a  sale  of  a  married  woman's 
lands  and  slaves^  shall  cause  the  proceeds  of  the  same  to  be 
reinvested  in  lands  or  slaves  in  or  out  of  this  State^  subject  to 
the  same  uses^  limitations  and  trusts  as  the  land  or  slaves  sold 
were  held;  tod  section  5  provides:  The  descent  or  distribution 
of  the  proceeds,  or  of  the  property  in  which  the  proceeds  of 
land  or  slaves  sold  under  any  deeree  of  court,  is  invested,  shall 
not  be  changed  from  what  would  have  been  the  course  and  descent, 
or  distribution,  if  no  sale  had  been  declared  or  made. 

This  court  has  repeatedly  held  that  before  a  sale  made  by  a 
commissioner  has  been  confirmed,  the  chancellor  has  complete 
control  over  it,  and  imtil  it  is  approved  it  amounts  to  nothing 
more  than  a  proposition  to  purchase,  which  the  court  may  accept 
or  reject  at  its  discretion,  so  that  if  this  sale,  was  never  con- 
firmed, the  chancellor  might  do  so,  and  require  the  money  to  be 
reinvested  in  real  estate ;  or  even  if  it  had  been  approved,  and  no 
conveyance  made,  before  he  would  order  a  conveyance,  he  would 
see  that  the  money  was  reinvested  as  provided  for  in  sections  4 
and  5  supra. 

In  this  case,  as  the  bonds  for  the  purchase  money  were  satis- 
fied by  Mrs.  Field's  portion  of  the  estate  coming  to  her  as  heir 
to  her  father — and  no  provision  was  made  for  her,  as  she  has 
elected  to  take  the  land,  she  has  a  clear  Tight  under  the  statute 
to  have  it.  Her  money  paid  for  it,  and  she  has  a  clear  equitable 
right  to  it,  independent  of  any  statute. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded, 
with  directions  that  a  commissioner  be  appointed  to  convey  said 
tract  of  343  acres  to  her  on  the  part  of  E.  W.  McFarland's 
heirs.  As  to  the  other  tracts  conveyed  to  herself  and  husband, 
and  which  she  is  entitled  to  by  survivorship,  no  question  is  made 
in  reference  to  it. 

Harlan,  &  Newman,  Haynes  &  Little,  for  appellant. 

Sweeney  &  8.,  Ray  &  H.,  for  appellees. 
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G.  W.  Hebd^.et  ai.  v.  Clay  County  Coubt. 

Sheriff!  and  Conitahlee— LUhility  of  Surety— Acceptance  of  List  of  Tax- 
Payers — ^Waiver. 

The  acoeptanoe  of  the  list  of  tax-payers,  by  the  sheriff,  though  not 
delivered  in  ten  days  after  execution  of  his  bcmd,  held,  to  be  a  waiver 
of  the  time  of  delivery. 
Pleading—Action  Against  Sureties  of  Sheriff  for  Settlement. 

Where   a   petition   alleges   the   list   of   persons   chargeable   with    the 
payment  of  the  county  levy,  was  placed  in  a  sheriff's  hands,  this  can  only 
be  negatived  by   way  of  defense  to  the  action.     It   is  presumed   the 
clerk  did  his  duty. 
Same. 

It  was  not  necessary  to  allege  in  so  many  words  that  the  levies  were 
distrainable,  nor  that  the  sheriff  had  collected  them. 

APPEAL    FROM    CLAY    OIBCUIT    COUBT. 
September  29,  1870. 

Opinion  of  the  Coubt  by  Judge  Peters: 

This  action  was  brought  by  the  Clay  County  Court  against 
Herd  the  sheriff,  and  collector  of  the  counly  levies  for  said 
county  for  the  year  1857,  and  his  sureties,  for  failing  to  settle 
his  accounts,  and  to  pay  over  the  money  in  his  hands  belonging 
to  the  county. 

In  the  court  below  no  defense  was  made  to  the  action-  A 
reference  was  made  to  a  commissioner  to  ascertain  the  amount 
in  the  hands  of  the  collector  and  to  report  the  same  to  the  court 
He  reports  the  amount  found  due  after  deducting  the  list  of 
delinquents,  and  the  collector's  commissions;  his  report  was  con- 
firmed, and  judgment  rendered  accordingly — ^from  which  the 
defendants  below  have  appealed ;  and  it  is  insisted,  first,  that  the 
petition  is  fatally  defective  in  not  alleging  that  the  clerk  of  the 
county  court  did  within  ten  days  after  the  sheriff  as  collector 
had  executed  the  bond  required  by  law  deliver  to  him  a  list  of 
the  persons  chargeable  with  the  payment  of  the  county  levy.  It 
is  alleged  that  the  list  of  all  persons  chargeable  with  the  payment 
of  county  levy  for  Clay  county  for  the  year  1857  was  placed  in 
the  said  sheriff's  hands,  giving  the  number  and  amount  with 
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which  he  was  charged,  and  of  course  the  sheriff  received  said 
list.  The  legal  presumption  is  that  the  clerk  did  his  duty,  and 
if  he  did  not,  it  should  have  been  negatived  by  way  of  defense. 
And,  besides,  the  acceptance  of  the  list  was  a  waiver  of  the  time 
of  the  delivery,  even  if  they  were  not  delivered  in  ten  days  after 
the  execution  of  the  bond. 

Nor  was  it  necessary  to  allege  in  so  many  words  that  the 
levies  were  distrainable,  nor  that  he  had  collected  them.  All  the 
facts  are  alleged  to  show  that  they  were  distrainable  which  is 
more  certain  in  pleading  than  to  state  conclusions.  And  that 
being  the  case  it  was  the  duly  of  the  sheriff  to  collect  the  levies 
and  pay  them  over,  and  for  such  as  could  not  be  collected,  present 
his  list  of  delinquents. 

The  time  when  the  commissioner  was  appointed  by  the  county 
court  to  settle  with  the  sheriff  was  not  material;  it  is  alleged 
that  a  commissioner  was  appointed  to  settle  with  the  sheriff 
for  the  county  levy  for  the  year  1857,  and  he  often  called  on 
him  to  make  said  settlement  but  he  had  failed  to  make  said 
settlement,  and  also  had  failed  and  refused  to  pay  the  residue 
of  the  levies  to  the  county  treasurer  for  the  year  1857,  after 
deducting  the  amount  due  to  the  county  creditors. 

The  commissioner  states  in  his  report  that  he  notified  appel- 
lant of  the  time  and  place  of  his  sitting. 

Perceiving,  therefore,  no  available  error  for  reversal,  the 
judgment  must  be  affirmed. 

Turner  J  for  appellants. 

James,  far  appellee. 
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E.  F.  HuMPHBEY  t;.  E.  Hobbs. 

Pleading— Sufficiency  of  Petition  on  an  Account. 

A  petition  alleges  Plaintiff  sold  to  Sheppard  a  barrel  of  whiskey, 
42  gallons,  for  $3^  per  gallon,  upon  the  faith  of  the  written  guarantee 
of  the  defendant,  Humphrey,  that  it  would  be  paid;  and  that  he  caused 
Humphrey  within  due  and  reasonable  time  to  be  notified  that  his  offer 
as  guarantor  of  payment  had  been  accepted  by  the  vendor.  Hdd, 
sufficient  to  constitute  a  cause  of  action. 

Actiona^-Contract  For  Sale  of  Whiakey— Instmctions. 

An  instruction,  "that  the  whiskey,  sold  in  March,  1868  x  x  z  and 
that  defendant  had  notice  during  the  spring  of  that  year,'liddy  erroneous 
in  that  the  time  of  notice  to  the  guarantor  was  unreasonable,  and 
indefinite. 

Guarantor-- Notice  of  Acceptance— General  Rule. 

A  person  proposing  to  become  guarantor  for  another  is  not  to  enquire 
as  to  the  acceptance  of  his  proposal:  the  creditor  who  intends  to  hold 
him  liable  for  the  debt  of  another,  must  show  that  he  had  reasonable 
notice  of  such  intention. 

Notice — Acceptance  of  Guarantor. 

An  instruction  that  a  guarantor  had  notice  "during  the  spring  of 
1868,"  not  sufficient  to  constitute  notice  to  the  guarantor  that  he  would 
be  held  liable  on  his  guarantee,  in  that  it  was  too  indefinite. 

APPEAL  FROM  GALLATIN  CIBCUIT  COURT. 

September  20,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  facts  stated  in  the  original  and  first  amended  petition  did 
not  constitute  a  cause  of  action  against  appellant,  and  his  demurrer 
to  them  should  have  been  sustained ;  but  after  a  verdict  and  judg- 
ment had  been  rendered  against  him,  a  new  trial  was  awarded, 
doubtless  on  account  of  the  insufficiency  of  appellee's  pleadings, 
whereby  the  error  in  overruling  the  demurrer  was  cured. 

Afterwards,  nimierous  amendments  were  offered  at  different 
times,  all  of  which  were  adjudged  insufficient,  except  the  one 
offered  last,  to  which  an  answer  was  filed  traversing  the  material 
allegations  thereof,  and  a  second  trial  having  resulted  unfavorably 
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to  appellant^  and  his  motion  for  a  new  trial  having  been  over- 
ruled, he  now  seeks  a  reversal  of  the  judgment  rendered  in  the 
case,  on  three  principal  grounds : 

First  That  the  court  below  abused  a  sound  discretion  in  per- 
mitting so  great  a  number  of  amendments  to  be  filed,  and, 

Second,  that  appellee^s  petition  as  amended  was  still  insufficient, 
and  a  judgment  could  not  have  been  properly  rendered  against 
him  in  the  case. 

These  two  objections  will  be  first  considered  in  the  order  in 
which  they  are  stated. 

One  of  the  prominent  objects  of  the  Civil  Code  is  to  prevent 
the  sacrifice  of  meritorious  causes  to  technical  rules,  and  to  the 
omissions  and  mistakes  of  attorneys;  hence  the  adoption  of 
various  sections,  and  especially  section  161  Civil  Code,  whereby 
it  is  made  the  duty  of  the  court,  before  trial,  as  we  understand  it, 
to  allow  such  amendments  as  may  be  necessary  for  the  furtherance 
of  justice;  even  though  their  effect  be  to  present  an  entirely 
different  cause  of  action  from  that  first  stated.  Or  one  that  could 
not  have  been  joined  with  the  cause  of  action  stated  in  the  original 
petition.  Or  to  change  entirely  the  grounds  of  defense.  But  they 
should  be  allowed  on  proper  terms,  such  as  would  be  just  to  the 
opposite  party. 

This  question  we  regard  as  settled  by  this  court  in  Hord  v. 
Chandler,  IS  B.  Mon,,  iOS. 

The  amendments  complained  of  in  this  case  are  based  on  the 
same  transaction  relied  upon  in  the  original  petition  as  the 
foundation  of  the  action — they  all  relate  to  the  same  subject 
matter.  Do  not  seem  to  have  been  offered  in  any  vexatious  spirit, 
but  with  a  desire  to  present,  in  legal  form,  for  the  attainment  of 
substantial  justice,  the  facts  of  the  transaction  by  which  appel- 
lant's liability  must  be  tested.  And  we  cannot  say  from  the 
circTunstances  of  this  case  that  the  indulgence  allowed  by  the  court 
was  unauthorized  or  improper. 

Although  somewhat  obscured  by  repetitions  and  redundancy, 
still  the  allegations  are  made  and  can  be  found  in  the  last 
amended  petition  to  the  effect  that  appellee  did  sell  and  deliver 
to  W.  W.  Sheppard  a  barrel  of  whisky,  containing  42  gallons,  at 
the  price  of  $3.25  per  gallon,  upon  the  faith  of  the  written 
guarranty  of  appellant  that  the  same  should  be  paid ;  and  that  he 
caused  him  within  due  and  reasonable  time  to  be  notified  that  his 
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offer  to  guarantee  the  payment  of  the  price  for  which  the  whisky 
was  8old  and  delivered  to  Sheppard  had  been  accepted  by  the 
vendor,  which  seem  sufficiently  explicit  and  direct  to  hold  apx>el- 
lant  responsible  for  the  contract  price. 

But  an  error,  which  must  be  fatal  to  the  judgment,  is  found  in 
the  first  instruction  given  by  the  court,  and  to  which  appellant 
excepted.  It  is  in  the  following  words :  If  the  jury  believe  from 
the  testimony  that  the  barrel  of  whisky  was  sold  and  delivered  by 
plaintiff  to  Sheppard  upon  the  faith  of  the  order  from  Humphrey 
in  March,  1868,  and  that  defendant  had  notice  during  the  spring 
of  that  year,  from  Hobbs,  or  his  clerk,  that  the  whisky  had  been 
delivered  in  accordance  with  the  order  of  guarranty,  he  is  liable 
for  the  value  thereof,  in  the  event  they  further  believe  that  the 
whisky  has  not  been  paid  for. 

In  Bteadman  v.  Guthrie,  dec,  U  Met,,  HI,  this  court  held  the 
rule  to  be,  that  a  person  proposing  to  become  guarantor  for  another 
is  not  bound  to  inquire  as  to  the  acceptance  of  his  proposal;  the 
creditor,  who  intends  to  hold  him  responsible  for  the  debt  of 
another  must  show  that  he  had  reasonable  notice  of  such  intention. 
By  the  instruction,  the  jury  were  told,  in  effect,  a  notice  to  appel- 
lant any  time  within  the  spring  of  1868  would  be  sufficient  to  hold 
him  liable,  which  would  embrace  a  period  of  sixty  days,  as  the 
whisky  was  sold  on  the  31st  of  March,  and  the  spring  closed  the 
81st  of  May.  It  is  not  shown  by  the  evidence  what  was  the 
distance  between  the  residences  of  these  parties,  but  it  does  appear 
that  the  written  guaranty  is  dated  the  28th  of  March,  and  was 
produced  to  appellee  on  the  31st  of  the  same  month ;  consequently, 
we  may  assume  the  distance  between  them  was  not  very  great; 
besides,  with  the  facilities  of  transporting  communications  then 
in  the  country,  it  does  not  appear  that  a  notice  given  at  the  expira- 
tion of  the  time  allowed  in  the  instruction  would  be  reasonable. 
The  onus  to  show  that  reasonable  notice  had  been  given  of  the 
acceptance  of  the  guaranty  of  appellant  was  on  appellee,  and  such 
notice  as  is  allowed  by  the  instruction  could  not  be  considered 
reasonable — ^which  must  be  determined  by  the  distance  the  parties 
resided,  or  did  business,  from  each  other,  and  the  facilities  of 
communication. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  and  for  further  proceedings  consistent  herewith, 
and  it  is  proper  to  suggest  that  as  the  various  amended  petitions 
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were  not  made  necessary  by  any  fault  of  appellant,  appellee  should 
pay  the  costs  thereof. 

Landram,  for  appellant. 

Major,  for  appellee. 


O.  Holt  t;.  Commonwealth. 

Coarts— Jaiifldiction  After  Fixing  Amotint  of  Bail 

After  bearing  aU  evidence,  and  entering  up  its  judgment,  fixing  the 
amount  of  bail,  and  committing  the  accused  to  jail,  the  examining 
court,  has  discharged  all  its  duties,  and  its  jurisdiction  terminates  by 
operation  of  law. 

Same— Memorandum  by  The  Court. 

Two  days  after  the  examining  trial,  the  court  changed  its  order  of 
bail  by  increasing  the  amount  from  $500  to  $1000.  Held  to  be  without 
his  jurisdiction  and  without  authority  of  law  or  judicial  warrant. 

Bail  Bond— -Void  when  Amount  Changed,  After  Examining  Trial. 

A  bail  bond,  cannot  be  changed  after  the  examining  trial,  and  a  bond 
taken  for  a  larger  amount  than  that  fixed  at  the  trial  is  null  and  void. 

Courts— Official  Acts  of  The  Judge. 

In  accepting  a  bail  bond  after  commitment,  the  committing  magis- 
trate or  county  judge  acts  as  a  ministerial,  and  not  as  a  judicial  <^cer, 
and  has  no  power  to  modify  or  revise  such  judgments  or  orders. 

APPEAL  from  BALLARD  CIRCUIT  COURT. 
November  1,  1870. 

Opinion  of  the  Court  by  Judge  Lindsay: 

Bobertson  alias  Holt,  charged  with  felony,  had  an  examining 
trial  before  the  presiding  judge  of  the  Ballard  county  court,  on 
tibe  10th  day  of  February,  1869.  He  was  required  by  said  exam- 
ining court  to  give  bail  in  the  sum  of  five  hundred  dollars  for 
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his  appearance  at  the  next  term  of  the  Ballard  circuit  courts  and 
in  default  thereof  was  committed  to  jaiL 

Two  days  thereafter  said  magistrate  of  his  own  motion,  in  the 
absence  of  the  accused,  and  without  even  the  forms  of  a  judicial 
proceedings,  made  a  memorandum  (termed  by  him  an  order)  upon 
the  minutes  of  the  examination  to  the  effect  that  he  had  raised 
the  amount  of  bail  required  from  five  hundred  to  (me  thousand 
dollars.  On  the  22d  of  February,  appellant,  as  surely  for  the 
prisoner,  executed  to  the  Commonwealth  a  bond  in  said  last 
amount,  which  was  accepted  by  the  committing  magistrate,  and 
the  accused  was  released  from  custody. 

This  bond  was  forfeited,  and  a  judgment  r^idered  upon  the 
forfeiture,  and  from  said  judgment  an  appeal  is  prosecuted  to 
this  court 

The  examining  court,  after  hearing  aU  the  evidence  and  entering 
up  its  judgment  as  to  the  probable  guilt  of  the  prisoner,  fixing  the 
amount  of  his  bail,  and  committing  him  to  jail  by  reason  of  his 
failure  to  give  the  same,  had  discharged  all  the  duties  imposed  and 
exercised  aU  the  powers  conferred  upon  it  by  law.  As  a  judicial 
tribunal  it  was  functus  officio.  Its  jurisdiction  had  terminated  by 
operation  of  law,  and  could  not  be  revived  at  the  mere  will  of  the 
magistrate.  Hence  the  memorandum,  or  order,  increasing  the 
amount  of  bail  was  wholly  unauthorized  and  consequently  null 
and  void. 

By  section  61,  Criminal  Code, 

"The  defendant  after  commitment,  and  before  the  com- 
mencement of  the  next  term  of  the  court  having  jurisdiction 
to  try  the  offense,  may  be  admitted  to  bail  in  the  sum  fixed 
hy  the  committing  magistrate,  by  such  committing  magistratCj 
or  by  the  judge  of  the  county  court" 

In  accepting  the  bail  bond  after  commitment  the  commiting 
magistrate  or  county  judge  acts  as  a  ministerial  and  not  as  a 
judicial  officer.  He  can  take  a  bond  in  the  amount  ''fixed  hy  the 
committing  magistrate"  and  in  no  other  amount.  Ministerial 
officers  enforce  the  judgments  and  orders  of  judicial  tribunals,  but 
they  have  no  power  to  modify  nor  revise  such  judgments  or  orders. 
The  committing  magistrate  could  have  required  and  accepted  a 
bond  of  five  hundred  dollars,  but  in  willfully  and  arbitrarily 
requiring  the  bond  for  one  thousand  dollars  he  acted  without 
authority  of  law  and  without  judicial  warrant     It,  therefore, 
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foUows  that  said  bond  has  no  legal  vitality,  and  is  not  binding 
upon  the  surety  either  as  a  statutory  or  conunon  law  obligation. 
It  is  not  merely  informal,  as  it  might  have  been  had  it  been  taken 
for  an  improper  amount  through  the  inadvertance  or  mistake  of 
the  oflScer,  but  is  absolutely  void. 

The  judgment  appealed  from  is,  therefore,  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  proceedings  upon 
the  alleged  forfeiture. 


White  £  Reaves,  for  appellant. 


D.  A.  Hausmak  v.  M.  Ltles. 

Equity— Anullment  of  Jad^ment  in  Ordinaiy  Action. 

A  proceeding  in  equity  cannot  be  maintained  to  annul  a  judgment 
in  an  ordinary  action,  for  a  defense  not  discovered  since  tlie  rendering 
of  the  judgment,  but  of  which  the  plaintiff  was  fully  aware. 

APPEAX  FBOM  m'cRACKEN  CIBCUIT  COUET. 

November  2,  1870. 

Opiitioit  of  the  Couet  by  Judge  Habdin: 

The  appellee,  My  Lyles,  having  acquired  the  note  of  the  appel- 
lant, D.  A.  Housman,  for  $99.78  by  assignment  from  Greorge 
Shell,  the  payee,  while  Hausman  held  Shell's  note,  then  due,  for 
$100,  by  assignment  ixom  Quigley  and  King,  Lyles  sued  Hausman 
on  his  note,  and  the  latter,  unwilling  to  plead  the  debt  of  Shell  as 
a  set-off  to  the  action  against  him,  which  it  clearly  appears  he 
might  have  done  successfully,  brought  a  separate  suit  on  the  note 
held  by  him,  making  Lyles  a  defendant,  as  well  as  Shell,  and 
seeking,  in  effect  to  set  off  one  of  the  debts  against  the  other. 

Without  an  answer  in  either  case,  both  plaintiffs  obtained  judg- 
ments for  their  respective  debts  against  the  obligors.  But  it 
appears  a  motion  of  Hausman  to  consolidate  the  two  suits  was 
made  and  overruled  before  the  judgments  were  rendered. 
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After  the  judgments  were  obtained,  Hausman  presented  a  peti- 
tion to  the  court,  alleging  substantially  facts  which,  if  they  had  in 
apt  time  been  pleaded  as  a  set-off  to  the  note  of  $99.78,  would 
have  constituted  a  bar  to  the  action  thereon;  and  he  thereupon 
moved  the  court  to  render  a  judgment  setting  off  one  of  the  judg^ 
ments  against  the  other,  and  that  motion  being  overruled, 
Hausman  has  appealed  to  this  court. 

Under  section  407  of  the  Civil  Code  of  Practice:  "Judgments 
for  the  recovery  of  money  may  be  set  off  against  each  other,  having 
due  regard  to  the  legal  and  equitable  rights  of  all  persons  inter- 
ested in  both  judgments."  And  the  set-off  may  be  ordered  upon 
motion  after  reasonable  notice,  when  both  judgments  are  in  the 
same  court,  or  in  a  suit  in  equity  in  the  court  in  which  the  judg- 
ment sought  to  be  set  off  was  rendered.  As  no  previous  notice  had 
been  given  of  the  appellant's  motion  in  this  case,  though  it  was 
entered  on  the  motion  docket  a  short  time  before  it  was  disposed 
of,  it  is  obvious  that  no  error  was  committed  in  merely  overruling 
it;  but  as  the  court  would  not  entertain  the  petition  which  was 
presented  by  the  appellant,  for  any  purpose,  it  is  contended  for 
the  appellant  that  it  erred  in  virtually  deciding  that  the  set-off 
sought  by  the  petition  ought  not,  on  the  grounds  disclosed,  to  be 
adjudged  in  equity.  The  effect  of  the  petition  was  to  set  up  as 
against  Lyles  the  incidental  right  of  set-off,  which  existed  against 
the  note  of  $99.78  when  it  was  transferred  by  Shell,  and  as  has 
been  shown,  might  have  been  made  available  as  a  legal  defense  to 
the  suit  of  Lyles.  Therefore,  the  relief  asked  by  the  petition  was 
virtually  to  annual  by  a  proceeding  in  equity  Lyle's  judgment 
obtained  in  an  ordinary  action,  for  a  defense  not  discovered  since 
the  judgment  was  rendered,  but  of  which  the  appellant  was  fully 
apprised  from  the  time  of  Shell's  assignment  of  the  note  to  Lyles, 
which  is  expressly  prohibited  by  the  14th  section  of  the  Civil  Code 
of  Practice. 

Wherefore,  the  judgment  is  affirmed. 

Bramhlett,  for  appellant. 
Bryce^  for  appellee. 
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H.  C.  King  v.  S.  H.  Boles  et  ax. 

Attozney  and  Client— llei^gence  of  Attorney  in  Not  Communicating  Facta 
to  Client. 

A  client  cannot  daim  the  benefit  of  the  negligence  of  hie  attorney 
in  not  communicating  facts  as  to  the  progress  of  the  case. 

Hew  Trial— Facta  Within  the  Knowledge  of  the  Attorney. 

It  is  no  cause  for  a  new  trial  that  an  attorney  did  not  communicate 
all  the  facts  to  them,  alleged  in  his  affidaylt.  What  he  knew,  they 
should  have  known. 

Deposition— May  be  Used  by  the  AdTerse  Party,  Thous^  Snppreaaed. 

The  deposition  of  a  witness,  though  suppressed  on  exceptions,  may 
be  used  by  the  adverse  party  to  contradict  any  sworn  statement  he 
may  make  in  the  cause  during  its  progress. 

Cbamperty^-Contract  Made  After  Suit  in  Progress. 

Where  a  contract,  alleged  to  be  diampertous,  is  made  while  the  suit 
was  pending  and  on  which  one  trial  was  had  it  is  not  within  the 
inhibition  of  the  statute. 


APPEAL  FBOH  BUB8ELL  OIBCUIT  COUBT. 
November  4,  1870. 

Opinion  of  the  Cottbt  by  Judge  Petebs: 

The  appellee,  M.  Lyles,  having  acquired  the  note  of  the  appel- 
lant, D.  A.  Hausman,  for  $99.78  by  assignment  from  George 
Boles  and  others  to  set  aside  a  contract  made  with  said  Boles  for 
the  sale  of  their  interest  as  heirs  of  their  mother,  the  said  Bebecca 
Thomas,  in  the  estate  of  Chirstopher  Ellis,  deceased.  After  a 
somewhat  protracted  litigation  the  plaintiff's  petition  was  dis- 
missed by  the  court  below,  they  prosecuted  an  appeal  to  this  court 
which  resulted  in  a  reversal  of  the  judgment,  and  a  mandate 
directing  a  judgment  to  be  entered  in  the  court  below  vacating  the 
contract  as  between  John  M.  Thomas,  E.  B.  Thomas,  and  Steven- 
son and  wife,  but  as  to  Levi  Thomas  the  judgment  was  affirmed. 

Upon  the  return  of  the  cause,  the  court  below  entered  a  judg- 
ment in  conformity  substantially  to  the  mandate  of  this  court, 
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except  that  Stevenson  and  wife  were  each  adjudged  to  be  entitled 
to  an  undivided  one-sixteenth  of  the  estate  of  C.  Ellis,  deceased, 
instead  of  adjudging  to  both  only  one-sixteenth,  Stevenson  being 
entitled  to  nothing  except  in  right  of  his  wife,  who  is  one  of  the 
four  children  of  Mrs.  Bebecca  Thomas;  but  that  error  has  been 
corrected  b j  a  remittur  on  the  record,  and  no  further  notice  need 
or  will  be  taken  of  it  And  in  order  to  ascertain  the  value  of  the 
estate  of  C.  Ellis,  and  the  amount  the  parties  were  respectively 
entitled  to  the  case  was  referred  to  the  master. 

At  the  same  term  at  which  the  mandate  and  judgment  were 
entered  in  April,  1861,  the  record  shows  that  the  plaintiffs  "fled," 
not  offered  to  file,  an  amended  petition  in  the  case,  and  produced 
deeds  of  conveyance  from  John  Thomas,  Stevenson  and  wife,  and 
E.  B.  Thomas,  transferring  their  interest  in  the  matters  in  contro- 
versy in  the  action  to  EL  C.  King,  and  thereupon  King  moved  the 
court  to  substitute  him  as  plaintiff  in  the  action,  and  permit  him 
to  prosecute  it  in  his  own  manner — and  that  motion  was  continued. 

Then  came  the  defendants,  as  the  record  shows,  ''and  produced 
their  petition  and  grounds  for  a  new  trial,  and  produced  their 
affidavits  which  were  ordered  to  be  filed,  and  moved  the  court  to 
grant  th&m  time  to  procure  the  affidavits  of  the  persons  mentioned 
in  said  grounds  for  a  new  trial,"  and  the  motions  were  continued. 

The  amended  petition  of  plaintiffs  with  the  deeds  to  King  are 
copied  and  constituted  a  part  of  the  record. 

Four  causes  are  assigned  as  grounds  for  a  new  trial.  The  first, 
second  and  fourth,  if  they  existed,  were  such  errors  as  if  properly 
presented  and  ruled  upon  might  have  been  corrected  by  this 
court,  but  as  that  was  not  done,  they  cannot  now  be  considered  as 
forming  grounds  for  a  new  tital.  McLean  v.  Xixon,  18  B.  M.,  768. 

If,  then,  any  of  the  causes  Assigned  for  a  new  trial  by  appellees 
can  be  available  to  them  it  must  be  the  third,  which  is  on  account 
of  the  discovery  of  new,  important,  and  material  testimony,  since 
the  trial,  which  thev  could  not  with  reasonable  diligence  have 
procured,  and  had  at  the  trial. 

For  the  character  and  importance  of  the  evidence,  and  the 
reasons  for  not  producing  it,  the  affidavits  of  Boles  and  of  Bledsoe 
and  Owsley  filed  with  said  grounds  are  referred  to. 

Boles  states  that  being  a  member  of  the  Senate  of  Kentucky, 
which  was  in  session  at  the  time  of  the  trial  of  the  case  in  Decem- 
ber, 1S59,  he  was  attending  to  the  duties  of  his  office,  in  Frankfort, 
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and  was  thereby  prevented  from  being  present  at  the  trial.  He 
states  that  the  plaintiffs,  or  all  of  them  except  E.  B.  Thomas,  had 
full  knowledge  of  the  value  and  condition  of  C.  Ellis,  deceased, 
before  they  sold  to  him,  and  E.  B,  Thomas  may  have  had  the  same 
information,  and  affiant  believed  he  had.  That  plaintiffs  had 
conversed  with  Samuel  Parker  about  the  estate  and  knew  the 
extent  and  value  thereof,  and  upon  consultation  with  said  Parker 
as  to  the  propriety  of  selling,  he  advised  them  not  to  make  the 
sale.  That  J.  N.  Brown,  whose  deposition  in  the  case,  will  state, 
and  it  is  true,  that  the  letter  written  by  R.  C.  Logan  to  the 
plaintiffs,  giving  them  information  in  relation  to  the  amount  and 
value  of  the  estate  of  C.  Ellis,  deceased,  had  been  received  by  them 
before  they  made  the  sale  to  affiant  That  he  did  not  know  that 
Brown's  deposition  was  to  be  taken  at  the  time  that  interrogatories 
were  filed  by  palintiffs,  and  the  filing  interrogatories  by  defendants 
to  take  the  depositions  of  Jesse  Hall  and  others — ^and  that  he  did 
not  know  that  said  Brown's  deposition  was  then  to  be  taken,  and 
could  not  be  present  lawfully  at  the  taking  of  said  deposition. 
That  it  is  true,  and  he  can  prove  by  the  justice  before  whom  the 
depositions  of  Hall,  Parker  and  Bozwell  were  taken  that  notwith- 
standing said  deposition  were  taken  on  interrogatories  and  cross- 
interrogatories,  alid  neither  party  ought  to  have  been  present,  that 
the  answers  to  the  interrogatories  of  Oscar  Parkers  deposition  were 
written  out  by  H.  C.  King  and  handed  to  the  justice,  and  by  him 
copied  into  the  deposition,  and  that  he  was  informed  by  the  justice 
the  answers  of  the  other  witnesses  were  in  like  manner  written 
out  by  King,  handed  to  the  justice,  and  then  by  him  copied  into 
the  deposition.  That  in  the  last  few  weeks  he  had  discovered  from 
looking  over  his  memoranda  that  one  Davis,  who  lives  in  Springs 
field,  HI.,  was  present  in  the  bar-room  of  Samuel  Parker,  and 
heard  all  the  conversation  between  affiant  and  John  M.  Thomas, 
and  he  can  prove  by  him  that  no  such  conversation  took  place  as 
the  one  detailed  by  Jesse  Hall.  That  immediately  after  the  taking 
of  the  depositions  in  Missouri,  plaintiffs  gave  notice  to  take  deposi- 
tions in  Paducah,  and  he  had  no  time  then  to  take  the  depositions 
in  Missouri  before  the  December  term,  1859,  of  the  court  com- 
menced, and  the  facts  here  stated  he  did  not  communicate  to  his 
co-defendants  before  the  trial  and  that  the  witnesses  by  whom  he 
could  prove  the  foregoing  facts  lived  in  Missouri  and  Illinois. 
The  substance  of  Boles'  affidavit  is  given  because  it  is  fuller 

vol.  4—11 
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than  that  of  the  other  defendants  and  is  referred  to  by  them. 

There  is  not  a  fact  stated  in  that  affidavit  that  was  not  known, 
or  could  not  have  been  known  by  Boles  before  the  trial.  Indeed,  he 
states  in  effect  that  he  did  know  them.  And  it  appears  in  his 
deposition,  which  was  on  file  before  the  trial^  that  he  was  in 
Missouri  when  the  depositions  of  Hall  and  others  were  taken.  It 
furthermore  appears  in  the  case  that  after  Hall's  deposition  had 
been  taken,  and  before  the  parties  separated,  he  was  present,  asked 
to  see  it,  it  was  shown  to  him,  he  saw  the  answers  in  pencil  on  the 
table  in  King's  handwriting,  and  must  have  communicated  all 
these  facts  to  his  clients,  or  if  he  did  not,  it  is  no  cause  for  a  new 
trial,  because  what  he  knew  the  other  defendants  should  have 
known,  or  cannot  avail  themselves  of  the  want  of  that  knowledge. 

But  it  is  insitsed  that  as  Bowles'  deposition  had  been  suppressed 
on  exceptions  filed  by  appellants  thereto,  that  it  could  not  be  looked 
into  for  any  purpose — and  that  although  this  deposition  might 
contradict  an  aflSdavit  made  by  him,  yet  it  was  a  sealed  paper  for 
aU  purposes ;  such  is  not  the  law,  nor  is  the  position  consitsent  with 
reason.  It  can  be  used  by  the  adverse  party  to  contradict  any 
^wom  statement  he  may  make  in  the  cause  during  its  progress. 

Before  the  trial  the  first  time  appellees,  Owsley  and  Bledsoe, 
moved  for  a  continuance  of  the  cause  on  grounds  set  forth  in  an 
affidavit  filed  by  them,  in  which  they  make  no  objection  to  the 
trial  on  account  of  the  absence  of  Boles,  and  state  the  facts  they 
<5an  prove  by  Brown  and  Parker,  two  of  the  witnesses  named  by 
Boles  in  his  affidavit,  all  of  which  statements  were  admitted.  'So 
that  it  is  manifest  they  have  discovered  no  witness  by  whom  any 
material  facts  can  be  proved  that  they  were  not  aware  of,  or  with 
reasonable  diligence  could  not  have  been  known.  Consequently,  no 
good  cause  has  been  made  out  for  reviewing  and  vacating  the  judg- 
ment entered  in  conformity  to  the  opinion  of  this  court. 

The  amended  petition  filed  after  the  mandate  of  this  court  was 
entered  without  objection  showed  H.  C.  King's  interest,  and  he 
being  thus  interested  had  a  right  to  prosecute  this  appeal. 

If  there  was  anything  in  the  contract  between  King  and  clients 
prohibited  by  law,  it  has  not  been  attacked  by  them;  on  the  con- 
trary they  ask  by  their  amended  petition  for  its  enforcement  As 
to  tiie  champerty  question,  the  suit  was  pending  when  King's 
contract  was  made,  and  before  that  time,  it  was  not,  therefore,  a 
contract  within  the  inhibition  of  the  statute  against  champerty. 


Ray  v.  Walker,  bt  al.  161 

Opinion  of  the  Court. 

It  may  be  assumed  that  the  suit  which  had  been  in  progress  for 
years,  and  in  which  the  rights  of  the  parties  had  been  substantially 
settled,  would  have  been  prosecuted  as  it  has  been  if  no  contract 
had  been  made  with  King.  Chiles  v.  CotUey's  Heirs,  9  Dana,  S86. 
Wherefore,  the  judgment  awarding  a  new  trial  and  vacating  the 
judgment  entered  after  the  return  of  the  cause  to  the  circuit  court 
is  reversed,  and  the  cause  is  remanded  for  further  proceedings 
consistent  herewith.  The  contract  which  plaintifFs,  in  their 
amended  petition,  allied  they  made  with  H.  C.  King  as  they  seek 
to  have  the  same  carried  out  the  court  below  will  proceed  to  execute, 
and  the  residue  which  plaintiffs  would  be  entitled  to  passed  by 
their  subsequent  contract  to  appellees,  and  they  are  entitled  to 
the  same. 

King,  for  appellant. 

James,  Owsley,  Alexander,  Winfrey,  for  appellees. 


E.  R.  Ray  v.  B.  M.  Walkee  et  al. 

Svidence — Co-inddeiice  of  Names  of  Plaintiff  in  Another  Suit,  Offered. 

Depositions  in  another  suit,  were  offered  as  evidence,  in  whieh  "Bums 
M.  Wa/Ucer  "  as  a  defendant  testified,  and  was  sought  to  be  used  in 
this  suit  wherein  "B.  M.  Walker"  was  a  plaintiff,  to  prove  his  con- 
tradicting statements.  Held  that  the  presumption  of  identity  arising 
from  the  co-incidence  of  names,  in  the  absence  of  any  evidence  to 
repel  it,  was  prima  facie  sufficient  as  a  slight  evidence  of  identity.  . 

APPEAL  FKOM  HICKMAN  CIECUIT  COURT. 

November  2,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

This  appeal  is  prosecuted  for  the  reversal  of  a  judgment  of 
eviction  in  an  ordinary  action  for  the  recovery  of  a  lot  in  the  city 
of  Coluifibus.  The  appellees,  on  the  trial,  sought  to  establish  their 
title  by  proof  of  a  continuous  adverse  possession  of  the  lot  by  them 
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and  their  ancestor,  William  Walker,  under  whom  they  claimed,  for 
over  twenty  years  before  the  appellant  acquired  the  possession,  and 
for  that  purpose  they  produced  and  o£Fered  to  read  as  evidence  to 
the  jury  an  answer  of  the  defendant  filed  in  a  suit  of  Edward 
Curd's  executors  against  him,  containing  statements  to  the  effect 
that  Bums  M.  Walker,  and  those  under  whom  he  claimed,  were 
and  had  been  in  the  adverse  possession  of  the  lot  from  the  time 
he  acquired  his  claim  from  said  executors ;  and  without  any  proof 
identifying  Bums  M.  Walker  as  one  of  the  plaintiffs,  except  the 
ooincidence  of  his  name  with  that  of  one  of  the  plaintiffs,  the  court 
overruled  an  objection  of  the  defendant  to  the  admisison  of  the 
answer  as  evidence  and  permitted  it  to  be  read  to  the  jury;  and 
whether  this  ruling  was  correct  or  not  is  the  principal  question 
presented  by  this  appeal. 

Undoubtedly  some  proof  identifying  Walker  as  one  of  the 
plaintiffs,  or  of  those  under  whom  they  claimed,  was  necessary  to 
render  the  answer  admissible ;  but  as  slight  evidence  of  that  fact 
was  prima  facie  sufficient,  we  think  the  prestimption  of  identity 
arising  from  the  coincidence  of  names,  in  the  absence  of  any 
evidence  to  repel  it,  was  sufficient  for  that  purpose,  and  the  court 
properly  so  ruled.     (1  Greenleaf  on  Evidence,  section  512,) 

We  perceive  no  error  in  the  action  of  the  court,  either  in  instruct- 
ing the  jury  or  overruling  the  motion  for  a  new  trial. 

Wherefore,  the  judgment  is  affirmed. 

m 

Bodman,  for  appellant. 
BuUocl\  for  appellees. 
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W.  C.  Teabue  et  al  v.  Saxders  &  Williams. 

Mines  and  liining— Removal  of  Coal  Adjacent  to  Main  Entry — ^Damages. 

Where  the  proof  shows  that  a  lead  in  a  mine  would  not  terminate 
at  a  point  contemplated  by  the  parties  to  a  contract  for  lease  of  a 
mine,  but  at  a  point  wholly  impracticable  to  reach  the  coal  to  be 
mined,  nominal  damages  for  destruction  thereto  only  could  be  recoyered. 

Same— Defense— Plea  that  Better  Coal  Was  Opened  Up. 

A  plea,  in  defense  to  a  suit  for  violation  of  a  contract,  that  by  reason 
of  opening  up  of  a  new  passage  way,  and  closing  of  the  old  one,  in 
that  more  and  better  coal  was  thus  left  than  was  taken  from  the 
pillars  supporting  the  portion  of  the  entry  destroyed,  hdd  not  good. 

Same— Betterment  to  Owner  of  Mine— Duty  of  Lessee. 

It  is  the  duty  of  the  lessee  to  work  a  leased  mine  as  not  to  render 
unnecessarily  difficult,  the  mining  of  such  coal  as  they  might  choose  or 
be  compelled  to.  leave  at  the  expiration  of  their  term. 

Same— Mistake  in  Lease — ^Exceptions  Reserved — Covenant. 

A  lease  permitting  the  lessee  to  mine  coal,  but  to  preserve  the  "main 
entry"  by  leaving  pillars  sufficient  on  either  side  to  support  it,  and 
with  "this  exception"  to  remove  all  coal,  etc.,  held  that  the  words  in 
the  form  of  an  exception  amounted  to  a  covenant  to  preserve  the  sup- 
ports and  leave  open  the  passage  way  as  much  as  to  preserve  the  entry 
itself. 

Pleading— Demurrer  to  Petition  For  Damages  For  Removing  Supports  to  a 
Coal  Mine. 

A  petition  seeking  to  recover  damages  for  the  removal  of  pillars, 
stipulating  "to  preserve  the  main  entry  by  leaving  pillars  on  either 
side  suffici^it  to  support  it"  is  not  demurrable,  though  the  plaintiffs 
could  not  recover  as  in  trover  and  conversion. 

Same— Mines  and  Mining— Criterion  of  Damages. 

As  a  criterion  of  damages,  the  difference  in  the  value  of  the  mines, 
in  the  condition  they  were  restored  to  plaintiff  on  the  day  the  lease 
expired,  and  what  their  value  would  have  been  in  case  "pillars  sufficient 
to  preserve  and  leave  open"  the  main  entry,  had  been  left  as  stipulated. 

Same. 

The  enquiry  should  be  confined  to  the  difference  in  value  on  the  day 
the  lease  expired,  and  should  exclude  any  consideration  of  the  value  of 
the  entry  as  a  passage-way. 
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APPEAL.  FROM  MCLEAN   CIBCUIT   COURT. 

October  2,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay  : 

On  the  7th  of  July,  1858,  appellees  Sanders  and  Williams 
leased  from  the  heirs  of  C.  H.  Trabue,  deceased,  for  the  term  of 
five  years  certain  coal  mines  situated  in  the  county  of  Hancock. 

By  the  terms  of  the  written  agreement  between  the  contracting 
parties  the  lessees  secured  the  privilege  of  taking  all  or  any  part 
of  the  coal  from  the  mines  therein  described,  within  the  term  of 
five  years,  and  among  other  things  they  bound  themselves  to 
preserve  the  "Main  Entry"  into  what  was  known  as  the  lower  bank 
by  leaving  pillars  on  either  side  "sufficient  to  support  the  same, 
and  leave  it  open.  With  this  exception  the  parties  of  the  first  part 
had  the  right  to  draw  and  remove  all  the  pillars  and  mine  all  the 
coal  from  the  lands  of  the  parties  of  the  second  part." 

In  February,  1866,  the  Trabues  brought  their  suit  in  the  Jeffer- 
con  court  of  common  pleas,  alleging  that  their  lessees  had  broken 
their  said  covenant  by  failing  to  preserve  the  "main  entry"  and 
by  removing  the  pillars  necessary  to  support  it,  and  converting  the 
coal  mined  from  such  pillars  to  their  own  use,  by  reason  thereof 
they  claimed  that  the  entry  was  wholly  destroyed  for  the  distance 
of  over  three  hundred  yards,  and  thereby  deprived  of  the  use  i>f 
their  mines,  and  also  of  a  road  or  pass-way  by  which  to  reach  other 
valuable  mines,  and  they  prayed  judgment  for  damages  in  the  suiri 
of  $75,000.  Two  amendments  were  afterwards  made  to  their 
petition,  setting  out  in  detail  the  specific  reasons  upon  which  they 
based  their  claim  for  damages,  but  not  materially  modifying  their 
cause  of  action  as  originally  set  out. 

Appellees,  by  their  answer,  admit  to  the  mining  of  the  coal  com- 
posing the  pillars  supporting  a  portion  of  what  was  generally 
known  as  the  "main  entry"  into  the  lower  bank,  and  that  they 
thereby  closed  a  portion  of  such  entry,  but  they  deniec  that  tl  e 
part  thus  destroyed  lead  to  any  coal  in  the  Trabue  mines,  or  to 
coal  in  any  adjacent  mines  belonging  to  the  Trabue  hoirs  or  to 
any  one  else.  They  claimed  that  the  term  "main  entry,"  as  used 
in  the  lease,  was  not  intended  to  be  descriptive  of  any  particular 
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entry,  from  the  mouth  to  the  back  of  the  mines,  but  as  descriptive 
of  what  might  prove  to  be  the  most  available  passway  leading  into 
the  body  of  the  coal  then  remaining  in  the  mines.  They  concede, 
however,  that  all  parties  at  the  time  of  the  execution  of  the  written 
eontract  regarded  the  entry,  a  part  of  which  they  destroyed,  as  the 
passway  leading  into  that  portion  of  the  mines  in  which  coal  was 
to  be  found,  but  allege  that  this  belief,  and  consequently  the  inser- 
tion of  the  term  "main  entry"  into  the  agreement,  grew  out  of  the 
mutual  mistake  of  all  the  parties  as  to  its  real  location  in  the  hill. 
They  admit  that  the  intention  of  the  covenant  for  its  preservation 
was  to  secure  a  road  connecting  with  what  is  known  as  Lead  Creek 
valley  by  a  tunnel  leading  through  appellant's  mines,  terminating 
in  that  valley  at  or  near  the  base  of  the  hill  in  which  the  mines 
are  situated,  but  they  claim  that  they  ascertained  after  they  began 
work  that  this  tunnel,  if  extended,  would  terminate  in  the  summit 
of  the  hill  instead  of  at  its  base.  That  for  this  reason  they  mined 
the  coal  composing  the  pillars  supporting  the  back  part  of  the 
entry,  and  left  certain  other  entries  open,  and  thereby  effectuated 
the  true  intention  of  the  contracting  parties.  They  denied  that 
they  had  damaged  the  mines  by  drawing  the  pillars,  and  insisted 
that  they  benefitted  them  by  the  manner  in  which  they  carried  on 
their  mining  operations.  They  also  pleaded  a  release  from  one 
of  the  lessors. 

Appellees,  before  answer,  demurred  to  the  original  and  amended 
petition  of  the  Trabues,  and  various  motions  to  strike  out  portions 
of  the  pleadings  were  made  by  both  appellees  and  appellants. 
Finally,  appellees  offered  to  file  an  amended  answer  setting  up  the 
statute  of  limitations  as  a  bar  to  appellant's  claim  for  the  conver- 
sion of  the  coal  taken  out  of  the  pillars  supporting  the  main  entry. 

The  action  was  transferred  by  change  of  venue  to  Hancock 
county,  and  afterwards  to  Breckinridge,  and  finally  to  McClain 
county,  where  it  was  submitted  upon  the  pleadings,  and  the 
eWdence  to  the  judge  of  the  circuit  court  to  be  determined  by  him 
without  the  intervention  of  a  jury. 

By  his  judgment  the  second  amended  petition  was  stricken  from 
the  files,  and  the  demurrer  was  sustained  to  so  much  of  the  petition 
as  amended,  which  sought  to  recover  for  any  other  damage  than 
that  growing  out  of  the  destruction  of  the  "main  entry"  considered 
as  a  road  or  passway,  and  finally  dismissed  the  petition  and  amend 
ments,  giving  to  appellees  a  judgment  for  their  costs. 
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We  do  not  regard  it  necessary  to  review  in  detail  the  voluminous 
testimony  presented  by  the  record.  Considering  the  evidence  as 
set  out  in  the  bill  of  exceptions  and  disregarding  the  affidavits 
relied  upon  by  appellees  as  establishing  the  incorrectness  of  such 
bill,  we  conclude  that  the  "main  entry,"  in  so  far  as  it  might  have 
been  used  as  a  road  leading  to  any  coal  in  the  mines  of  appellants, 
or  as  a  passway  to  Lead  Creek  valley,  was  comparatively  valueless. 
It  is  not  shown  with  any  reasonable  degree  of  certainty  that  coal 
in  such  quantities  and  of  such  quality  as  will  probably  induce 
parties  to  work  the  mines,  exists  in  the  lands  lying  on  Lead  creek. 
And  it  is  satisfactorily  proved  that  the  coal  in  the  mines  of  appel- 
lants was  practically  exhausted  in  the  vicinity  of  that  portion  of 
the  main  entry  which  appellees  destroyed.  We  are  also  satisfied 
that  even  if  coal  exists  in  the  region  of  Lead  creek  the  entry 
destroyed  would  have  terminated  so  near  the  summit  of  the  hill 
as  to  have  made  it  wholly  impracticable  to  reach  such  coal  by  that 
route.  It  follows,  therefore,  that  in  so  far  as  appellants  sought  to 
recover  for  the  value  of  that  part  of  the  entry  destroyed,  considered 
merely  as  a  road  or  passway,  they  were  entitled  at  most  to  no  more 
than  nominal  damages.  Whether  they  can  recover  for  the  removal 
of  the  pillars  on  account  of  their  intrinsic  value,  disconnected  from 
any  idea  of  the  preservation  of  the  entry,  must  be  determined  by 
ascertaining  the  legal  construction  of  the  covenant  under  consider- 
ation. 

By  the  contract  appellees,  in  general  terms,  acquired  the  right 
to  draw  all  the  pillars  ai;  1  mine  all  the  coal  from  the  leased 
premises,  but  they  obligated  themselves  to  presence  the  "main 
entry"  by  leaving  pillars  on  each  side  sufficient  to  support  the  same 
and  leave  it  open/*  Their  right  to  draw  all  the  pillars  and  to  mine 
all  the  coal,  was  to  be  exercised  within  the  five  years  during  which 
the  lease  continued.  The  absolute  title  to  the  coal  was  not  vested 
in  the  lessees.  They  had  merely  the  right  to  take  it,  or  so  much 
as  they  migbt  choose,  or  be  able  to  take  within  the  prescribed  time. 
All  that  they  might  leave  at  the  expiration  of  their  term,  by  the 
terms  of  the  contract  and  as  matter  of  law  reverted  to  the  lessors 
Hence  the  plea  that  more  and  better  coal  was  left  in  the  mines  than 
was  taken  from  the  pillars  supporting  that  portion  of  the  entrv 
destroyed,  we  do  not  regard  as  an  available  defense.  Neither  are 
appellees  exempt  from  liability  for  the  breach  of  their  covenant 
because  they  benefitted  the  appellants  in  other  respects  by  the 
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judicious  manner  in  which  they  may  have  conducted  their  mining 
operations.  It  was  their  duty  to  so  work  the  mines  as  to  not 
render  unnecessarily  difficult  the  mining  of  such  coal  as  they  might 
choose  or  be  compelled  to  leave  at  the  expiration  of  their  term. 
The  alleged  mistake  of  the  parties  as  to  the  location  in  the  hill  of 
the  main  entry  is  also  insufficient  as  a  defense,  in  sa  far  as  the 
intrinsic  value  of  the  pillars  destroyed  is  concerned.  It  is  not 
pretended  that  the  term  *^main  entry"  was  inserted  by  mistake, 
but  that  the  parties  were  induced  to  insert  it,  because  they  were  all 
mistaken  as  to  the  existence  of  a  certain  other  fact.  Possibly  if 
this  mistake  had  not  existed  the  contract  would  have  been  different, 
but  as  the  parties,  when  the  mistake  was  discovered,  did  not  change 
it,  and  as  those  who  would  have  been  benefitted  by  the  change  did 
not  ask  to  have  it  changed,  we  are  of  the  opinion  that  appellees 
were  bound  to  comply  with  their  covenant  as  it  was  written.  The 
principal  object  sought  to  be  attained  by  the  preservation  of  the 
entry  was  to  secure  a  road  or  passway  to  Lead  Creek  valley,  but 
the  parties  chose  to  stipulate  the  exact  manner  in  which  the  entry 
should  be  preserved,  and  the  language  used  makes  it  manifest  that 
importance  was  attached  to  the  manner  of  preservation  as  well  as 
to  the  property  to  be  presented.  The  covenant  is  that  the  '^main 
entry"  should  be  preserved  by  leaving  pillars  sufficient  on  either 
side  to  support  it,  and  leave  it  open,  and  with  "this  exception"  the 
appellees  had  the  right  to  draw  and  remove  all  the  pillars  and  mine 
all  the  coal  from  the  leased  premises.  No  right  was  acquired  to 
remove  such  pillars  as  might  be  necessary  to  preserve  and  leave 
open  the  designated  entry,  but  upon  the  contrary,  it  was  stipulated 
that  such  necessary  pillars  should  not  be  removed.  With  the  excep- 
tion of  pillars  sufficient  to  accomplish  the  desired  end,  they  had 
the  right  to  draw  and  remove  all  the  rest.  "Words  in  the  form  of 
an  exception  may  amount  to  a  covenant ;  as  where  a  lessee  agreed 
that  he  would  'during  the  term  plough,  sow,  manure  and  cultivate 
the  devised  premises  (except  the  rabbit-warren  and  sheep-walk)  in 
a  regular  and  due  course  of  husbandry  according  to  the  custom  of 
the  county.'  The  exception  was  held  to  be  as  much  of  an  agree- 
ment as  the  rest  of  the  stipulation  in  which  it  was  placed,  and  to 
impose  a  direct  obligation  not  to  plough  the  rabbit-warren  and 
sheep-walk.  So  were  the  words  that  A  should  take  x  x  x  with- 
out taking  more  than  was  necessary."  Taylor  on  Landlord  and 
Tenant,  section  2^8.    The  exception  of  pillars  sufficient  to  support 
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and  leave  open  the  main  entry  was,  in  this  case,  as  much  an  agree- 
ment as  the  stipulation  to  preserve  the  entry  itself.  The  failure  of 
appellees  to  leave  the  leased  premises  in  the  condition  agreed  upon 
was  a  violation  of  their  covenant,  for  which  they  are  responsible  in 
damages.  We  have  before  stated  that  the  evidence  warrants  the 
conclusion  that  the  entry  was  comparatively  valueless  as  a  passway, 
and  as  this  question  was  submitted  to  the  judge  without  Uie  inter^ 
vention  of  a  jury,  and  considered  by  him,  his  judgment  as  to  this 
branch  of  the  case  will  not  be  disturbed.  We  do  not  decide  that 
appellants  were  not  on  this  account  entitled  to  nominal  damages 
and  to  a  judgment  for  their  costs,  nor  that  this  court  will  not 
reverse  where  a  judgment  refusing  nominal  damages  and  costs 
is  palpably  against  the  weight  of  the  evidence,  but  in  this  case  as 
the  judgment  must  be  reversed  for  another  reason,  its  aflSrmance 
as  to  this  branch  of  the  controversy  cannot  prejudice  the  substantial 
rights  of  the  appellants. 

The  court  below  erred  in  sustaining  the  demurrer  to  the  petition 
and  amended  petitions  of  appellants  in  so  far  as  they  claimed  dam- 
ages for  the  removal  of  the  pillars  excepted  by  the  terms  of  the 
lease.  They  were  not  entitled  to  recover  as  in  trover  and  conver- 
sion, but  as  the  facts  set  out  entitled  them  to  a  judgment  for  the 
actual  damages  sustained  by  reason  of  the  removal  of  the  excepted 
pillars,  under  the  provisions  of  the  Code  of  Practice  the  general 
demurrer  should  have  been  overruled.  To  this  extent,  the  judg- 
ment is  reversed,  and  upon  the  return  of  the  cause  the  court  should 
require  the  parties  to  so  shape  their  pleadings,  as  to  present  the 
question  as  to  the  difference  in  the  value  of  the  mines  in  the 
condition  they  were  restored  to  plaintiffs  on  the  day  the  lease 
expired  and  what  their  value  would  have  been  in  case  "pillars 
sufficient  to  preserve  and  leave  open"  the  main  entry  had  been  left 
as  stipulated.  The  enquiry  should  be  confined  to  the  difference 
in  value  on  the  day  the  lease  expired,  and  should  exclude  any 
consideration  of  the  value  of  the  entry  as  a  road  or  passway.  As 
the  right  of  the  appellants  to  recover  grows  out  of  the  violation 
of  a  covenant  contained  in  the  written  agreement  of  the  parties, 
and  is  not  in  the  nature  of  an  action  of  trover  and  conversion,  the 
five  years  statute  of  limitations  does  not  ap])ly.  The  release 
executed  by  W.  C.  Trabue  applies  alone  to  the  rental  agreed  to 
be  paid  and  presents  no  bar  to  this  action. 
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The  cause  is  remanded  for  a  new  trial  and  for  further  proceed- 
ings consistent  with  this  opinion. 

Bullitt  J  Harris  far  appellant, 

WiUiamSj  for  appellees. 


E.  J.  Obmsby  et  ux  v.  J.  A.  Zanone  et  ux. 

Wills— Dower— Use  to  Wife  For  Life. 

A  wiU  bequeathing  to  a  wife  certain  specific  personal  property  to  be 
by  her  disposed  of  as  she  may  deem  best,  does  not  give  to  her  an 
additional  dower  interest  in  the  remainder  of  the  personal  property. 

Same— Deyise— Limitation.  ^ 

A  devise  to  children,  in  "all  my  estate,  real,  personal  and  mixed, 
subject  to  the  dower  interest  to  my  wife,  as  specified  in  the  second  clause 
above,"  held  to  limit  the  dower  to  the  use  of  the  personal  and  real 
property  during  life. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  2,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  only  question  presented  for  adjudication  in  this  case  is 
whether  Mrs.  Miza  McOrum  owned  the  stock  which  she  attempted 
to  dispose  of  by  her  will,  or  did  they  pass  by  the  will  of  her 
deceased  husband  ? 

The  solution  of  that  question  depends  upon  the  proper  con- 
struction of  the  second  and  third  clauses  of  the  will  of  her  husband, 
the  late  James  McCrum,  probated  in  1853,  which  read  as  follows: 

Second.  I  give  unto  my  beloved  wife  in  addition  to  dower 
allowed  by  law  in  my  estate,  the  use  of  all  my  household  and 
kitchen  furniture  of  every  description,  and  the  slaves  of  which  I 
may  be  possessed  at  my  death,  to  be  held,  and  owned  by  her. 


160  Kentucky  Opinions. 


Opinion  of  the  Court 


during  her  life,  and  to  be  disposed  of  in  her  will  as  she  may 
deem  proper. 

Third.  I  give  and  devise  to  my  friends,  Angerean  Gray  and 
J.  B.  Bowles,  and  the  survivor  of  them,  their  heirs,  etc,  all  my 
estate,  real,  personal  and  mixed,  wheresoever  situated,  subject, 
however,  to  the  dower  interest  of  and  devised  to  my  said  wife  as 
stated  in  the  second  clause  hereof,  to  be  by  them  held  in  trust  for 
the  sole,  separate  and  exclusive  use,  and  benefit  of,  and  the  rents, 
issues  and  profits  thereof,  to  be  equally  divided  between,  and  paid 
over  to  my  daughters,  Anna  Mercer,  wife  of  M.  Johnson,  and 
Eliza  Boots  McCrum,  etc. 

These  quotations  contain  all  the -will  of  James  McCrum  in 
relation  to  this  subject 

At  the  April  term,  1853,  on  motion  of  the  widow,  certain  gentle- 
fnen  named  were  appointed  by  the  Jefferson  county  court  to  set 
apart,  and  allot  to  her,  dower  in  the  estate  of  her  late  husband, 
the  persons  allotted  to  her  dower  in  the  real  estate  of  her  said 
husband,  and  set  apart  to  her  under  their  appointment  thirty-five 
shares  of  stock  in  the  Bank  of  Louisville,  eleven  and  one-half 
shares  of  stock  in  the  Mechanics'  Bank,  eight  shares  of  stock  in  the 
Franklin  Insurance  Company,  and  four  shares  in  the  Louisville 
Gas  Company,  which  they  state  they  considered  equal  in  value  to 
one-third  of  the  stock  owned  by  James  McCrum. 

By  her  will,  probated  in  September,  1868,  Mrs.  Eliza  McCrum 
attempted  to  bequeath  to  the  sole  and  separate  use  of  her  daughter, 
Eliza  R.  Ormsby,  all  her  stock  in  the  Bank  of  Louisville  and  in 
the  Mechanics'  Bank  in  said  city,  and  all  money,  personal  estate, 
stocks,  &c.,  which  she  owned  at  her  death. 

Mrs.  Johnson,  a  daughter  of  testator,  had  died  previous  to  the 
publication  of  the  will  of  her  mother,  and  the  appellee,  Mrs.  Alice 
Zanone,  her  only  surviving  child,  took  the  estate  devised  to  her 
mother  in  trust  by  her  grandfather. 

This  suit  in  equity  was  brought  by  Zanone  and  wife  in  the 
court  below  against  Pope,  the  executor,  Mrs.  Ormsby,  the  legatee 
of  her  mother,  and  Robert  Ormsby,  her  husband,  for  partition  of 
certain  real  estate,  including  that  which  had  been  set  aside  to  his 
widow  for  dower,  which  had  belonged  to  the  testator,  and  for  an 
equal  division  of  the  stocks  before  named,  alleging  that  they 
constituted  a  part  of  the  personal  estate  of  the  testator,  and  that 
they  passed  by  his  will  to  the  trustees  therein  named  for  the  benefit 
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of  his  two  daughters,  that  his  widow  was  not  entitled  to  them  and 
could  not  dispose  of  them  by  will.  This  claim  to  one-half  of  said 
stocks  was  resisted  by  the  executor  and  legatees  of  Mrs.  McCrum ; 
but  the  court  below  adjudged  to  Mrs.  Zanone  the  one-half  thereof, 
from  which  Ormsby  and  wife  have  appealed. 

The  word  dower  has  a  technical,  legal  signification.  By  the 
common  law  it  is  the  one-third  part  of  all  the  lands  and  tenements 
whereof  the  husband  was  seized  at  any  time  during  coverture, 
which  the  surviving  wife  became  entitled  to,  on  the  death  of  her 
husband  to  hold  to  herself  during  her  natural  life.  2  Black  Com- 
man,  p.  129, 

By  the  statute  law  of  this  State  it  is  defined  to  be  the  one-third 
of  the  real  estate  whereof  the  husband,  or  any  one  for  his  use,  was 
seized  of  an  estate  in  fee  simple  at  any  time  during  coverture, 
which  the  wife  takes  for  the  term  of  her  life,  on  the  death  of  her 
husband,  unless  her  right  thereto  has  been  barred,  forfeited,  or 
relinquished.    2  Vol,  Stan.  R,  8,,  p.  28. 

This  legal,  well  defined  meaning  being  given  to  the  word  dower 
the  testator  must  be  presumed  to  have  understood  it  when  he  used  it 
in  the  two  clauses  of  his  will  referred  to,  and  there  is  nothing  in 
the  whole  context  showing  that  when  he  was  disposing  of  his  estate 
"subject  to  his  wife's  dower  interest,"  he  did  not  refer  to  his  real 
estate,  and  was  reserving  to  his  widow  her  dower  in  it,  and  as 
there  is  nothing  in  the  will  indicating  that  the  testator  did  not 
fully  understand  the  legal  import  of  the  term  when  he  used  it,  we 
are  not  authorized  to  give  to  it  an  extended  meaning  and  make  it 
embrace  personal  estate. 

Wherefore,  the  judgment  must  be  affirmed.  Xo  complaint  is 
made  of  the  judgment  for  the  partition  of  the  real  estate. 

Pope,  for  appellants. 

Muir  &B.,  Wolley,  for  appellees. 
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Isaac  Calhoun  v.  Samubl  A.  Johnson. 

Principal  and  Surety— Counter  Security  Giren  by  a  Wife  to  One  Surety  on 
Bond. 

CSounier  security  given  by  a  wife  to  a  surety  on  her  husbands 
guardian's  bond,  does  not  enure  to  the  benefit  of  all  the  sureties  thereon. 

Same. 

Her  property,  thus  liable,  would  not  be  subject  to  sale  by  the  surety, 
until  a  pro  rata  distribution  of  liability  had  been  adjudged,  and  he  had 
been  compelled  to  pay  same. 

APPEAL  FBOM  m'lEAN   CIRCUIT  COURT. 
November  2,  1870. 

Opinion  of  the  Couet  by  Judge  Robeetson: 

As  Mrs.  Shrader  was  a  stranger  to  the  guardian's  bond  by  her 
husband  as  principal  and  Calhoun,  Johnson  and  others  as  sureties, 
her  mortgage  of  her  estate  to  indemnify  Calhoun  alone  against  his 
own  contributory  liability  does  not  enure  to  the  benefit  of  his 
sureties  as  the  like  mortgage  of  the  guardian's  estate  might  have 
done  in  equity. 

Calhoun  alone  can  enforce  that  mortgage  for  his  own  indemnity 
against  ultimate  loss  which  may  result  after  final  contribution 
among  all  the  co-sureties,  until  such  adjustment  showing  the  loss 
for  which  alone  the  mortgage  assures  indemnity,  he  cannot  enforce 
that  security. 

As  no  such  final  contribution  is  shown  to  have  been  completed 
among  the  co-sureties  of  their  insolvent  principal  and  therefore 
Calhoun's  ultimate  loss  has  not  been  ascertained,  the  circuit  court 
erred  in  adjudging  to  the  appellee  Johnson,  as  one  of  the  co-sure- 
ties the  whole  fund  deposited  in  court,  by  another  co-surety.  That 
fund  should  not  be  disturbed  until  full  and  final  contribution  shall 
have  fixed  Calhoun's  loss,  and  then,  and  not  sooner,  he  may  proceed 
on  his  mortgage. 

"WTierefore,  the  judgment  is  reversed,  and  the  cause  remanded 
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for  further  prooeedings 
of  all  the  sureties. 

Owen,  far  appellant, 

Johnson,  for  appellee. 


EicHAED  W.  WiNip  v.  John  H.  Payne  et  al. 

and  Ward— Paxchase  of  Property  by  Guardian— Tmsta. 
The  purchaser  of  property  by  a  guardian,  in  which  his  wards  daim 
an  interest,  is  hdd  to  enure  to  the  benefit  of  said  wards,  though  the 
deeds  be  taken  in  the  name  of  the  guardian  individually. 

APPEAL  FROM  MEADE   CIRCUIT   COURT. 
December  8,  1870. 

« 

Opinion  of  the  Court  by  Judge  Williams: 

Winip  brought  his  suit  in  equity  in  the  Meade  circuit  court  in 
March,  1864,  asserting  title  to  one-fourth  of  a  tract  of  about  two 
hundred  acres  of  land,  situate  in  said  county,  under  a  conveyance 
from  Thomas  I.  Payne,  and  seeking  an  order  of  injunction  against 
the  execution  of  a  writ  of  possession  obtained  in  an  ex  parte 
proceeding  in  the  same  court  in  the  name  of  Payne,  guardian,  &c. 

He  claimed  that  said  Payne  had  conveyed  to  him  a  deed  bearing 
date  March  15th,  1864,  and  that  said  deed  was  made  in  pursuance 
to  a  bond  for  title  executed  some  two  years  prior  to  that  date. 
Pending  this  action  appellees  brought  their  suit  in  equity  in  said 
court  against  Winip  asserting  title  to  the  entire  tract.  Alleging 
that  he  was  in  possession  of  the  same  without  right,  and  seeking 
to  restrain  Winip,  and  upon  final  hearing  for  all  proper  relief. 
Winip  in  his  answer  to  this  petition  claims  to  have  bought  from 
appellees  whilst  they  were  minors  and  after  he  had  been  their 
statutory  guardian,  and  that  he  also  owned  a  portion  of  the  land 
under  a  purchase  made  many  years  before  from  the  Wintersmith 
heirs.    The  two  suits  were  consolidated,  and  upon  the  trial  Winip's 
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petition  was  dismissed  as  to  appellees,  and  a  judgment  rendered 
in  their  favor  for  the  premium  of  the  entire  tract,  and  the  case 
referred  to  a  commissioner  to  take  proof  as  to  rents,  and  the 
enhancement  of  the  value  of  the  lands,  by  reason  of  any  valuable 
and  lasting  improvements  that  may  have  been  put  upon  it  by 
Winip,  and  from  this  judgment  he  has  appealed.  We  think  the 
evidence  fully  sustains  the  conclusion  that  Thomas  I.  Payne  sold 
to  Peter  K.  and  Charles  C.  Payne  long  before  he  had  any  trans- 
action whatever  with  Winip,  that  he  executed  to  them  his  bond  for 
title  to  his  interest  in  the  land,  and  that  this  bond  passed  into  the 
hands  of  Winip,  when  he  became  the  statutory  guardian  of  P.  K. 
and  C.  0.  Payne.  This  fact  of  itself  was  enough  to  make  it  impos- 
sible for  Winip  to  buy  from  Thomas  I.  Payne  two  years  before  the 
date  of  his  deed  on  the  15th  of  March,  1864,  without  an  out- 
rageous breach  of  his  duty  as  guardian,  such  a  breach  of  trust  as 
would  render  his  purchase  void  as  to  the  appellees.  The  evidence 
does  not  sustain  his  assertion  that  he  had  purchased  from  Payne 
and  held  his  title  bond,  prior  to  the  time  of  his  appointment  as 
guardian.  The  receipt  exhibited  by  him  was  evidently  for  a  pay- 
ment made  by  him  as  guardian  on  the  purchase  made  by  his  wards. 
One  of  their  notes  to  Thomas  I.  Payne  was  for  the  exact  amount 
of  said  receipt,  and  the  payment  was  made  whilst  Winip  was  acting 
as  their  guardian,  and  the  receipt  is  too  indefinite  upon  its  face  to 
establish  the  fact  that  it  was  for  money  paid  by  appellant  on  a 
purchase  of  his  own. 

Even  if  it  be  admitted  that  the  certificate  of  the  clerk  to  the  deed 
from  Thomas  I.  Payne  to  the  appellees  could  be  impeached  in  a 
proceeding  to  which  said  clerk  is  not  a  party,  we  regard  the 
evidence  upon  that  point,  when  carefully  analyzed  as  sustaining 
the  verity  of  said  certificates  rather  than  contradicting  it.  It  is 
true  there  is  proof  tending  to  establish  the  fact  that  said  Payne 
was  at  Mt  Sterling  during  the  entire  day  upon  which  the  deed 
purports  to  have  been  acknowledged  at  Paris,  but  the  witnesses 
contradict  each  other,  some  stating  that  Payne,  who  was  a  soldier, 
was  in  arrest,  and  others  that  he  was  on  duty  during  the  whole  of 
that  day.  Nor  do  they  or  any  of  them  detail  circumstances  of  such 
a  character  as  would  likely  impress  upon  their  minds  the  exact 
whereabouts  of  Payne  upon  the  particular  day  upon  which  the 
deed  purports  to  have  been  acknowledged.  Upon  the  other  hand, 
Payne  himself,  and  a  witness  who  is  unimpeached,  swears  to  the 
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affirmative  fact  that  from  their  own  knowledge  the  deed  and  certifi- 
cate bear  their  correct  date.  Winip's  claim  to  any  portion  of  the 
land  under  the  Wintersmith  purchase  is  not  satisfactorily  estab- 
lished by  the  evidence.  We  are  inclined  to  the  opinion  that  Pat- 
terson's deposition  should  have  been  excluded,  but  the  judgment 
of  the  court  is  fully  sustained  by  other  evidence  about  the  com- 
petency of  which  there  can  be  no  doubt 

The  regularity  of  the  proceedings  in  the  ex  parte  suit,  for  the 
sale  of  the  lands  of  the  appelleees  had,  whilst  they  were  infants, 
need  not  now  be  passed  upon  by  this  court,  as  the  judgment  in  this 
case  must  be  the  same  however  irregular  they  may  have  been.  The 
relief  granted  to  the  appellees  by  the  judgment  appealed  from  is 
neither  unauthorized  nOr  extraordinary  and  as  the  same  is  war- 
ranted by  the  evidence  said  judgment  is  affirmed. 


Walker^  Fairleigh,  for  appellant. 
Lewis  &  Kincheloe,  for  appellee. 


HiBAM  McEleoy  v.  John  Babbee,  et  al. 

Mortgagee— Rent— Demand  for  Possession  of  Property. 

Where  the  mortgagor,  without  an  express  contract  for  rent  under  a 
sale  of  the  property,  is  permitted  to  retain  possession,  he  will  not  bo 
liable  for  rent. 

APPEAL   FROM   UNION    CIRCUIT    COURT. 
December  6,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

The  circuit  court  by  its  first  decree  in  this  case,  adjudged  the 
assignment  of  the  bond  for  a  title  of  the  house  and  lot  fraudulent 
and  void  as  to  the  appellees  as  mortgage  creditors  and  decided 
also  that,  as  the  holder  of  the  legal  title,  was  entitled  to  a  prior 
lien  for  the  unpaid  consideration  of  about  $200  and  as  the  appel- 
lant had  satisfied  that  incumbrance  for  the  benefit  of  the  mortffaffor 
vol.  4-12.  ^  ^ 
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and  mortgagees,  the  debt  for  securing  which  the  mortgage  was 
given  should  be  credited  with  the  amount  so  paid.  And  on  an 
appeal  this  court  approved  so  much  of  the  judgment  as  allowed 
that  credit,  but  dissenting  from  so  much  of  it  as  imputed  fraud, 
adjudged  an  estoppel  against  the  appellant^s  alleged  equity  to 
the  house  and  lot  on  the  ground  that  the  assignment  of  the  bond 
for  a  title  to  him  did  not  take  effect  until  after  the  mortgage,  and 
also  that  he  was  privy  to  the  mortgage  and  did  not  disclose  his 
after  asserted  equtiy.  After  the  return  of  the  case  to  the  circuit 
court,  the  sale  of  the  house  and  lot  to  satisfy  the  mortgage  debt 
not  having  produced  enough  for  full  satisfaction  even  after  credit- 
ing the  amount  paid  by  the  apellant,  a  judgment  was  rendered 
against  him  for  the  deficit  of  about  $240  for  rent  claimed  by 
the  appellees  because  he  controlled  the  possession  of  the  house  and 
lot  from  the  date  of  the  mortgage  to  that  of  the  decree. 

As  the  court,  in  its  former  opinion,  sustained  the  credit  as 
ordered  hy  the  circuit  court,  we  will  not  now  enquire  whether  the 
appellant,  instead  of  the  mortgagor  should  have  the  amount  so 
credited,  but  must  treat  this  as  res  adjudicata.  But  we  can  not 
affirm  the  decree  against  the  appellant  for  rent,  as  the  mortgagor 
or  the  appellant  as  his  substitute  was  permitted  by  the  mortgagees 
to  retain  the  possession  without  any  express  contract  for  rent,  the 
law  did  not  imply  any  liability  to  them  for  rent.  If  the  mortga- 
gees apprehend  insecurity  without  the  profits,  their  remedy  was 
a  demand  of  possession  or  the  appointment  of  a  receiver.  But  this 
remedy  having  been  waived  they  cannot  hold  the  occupant 
responsible  for  the  use. 

Wherefore  on  this  ground  the  judgment  is  reversed  and  the 
cause  remanded  for  a  modification  striking  out  the  decree  for  rent. 


Rodman,  for  appellant. 
McElroy,  for  appellee. 
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WlULIAM   CaBPENTEB   17.    A.    FoUNTAIN's   EtXBX.,    ET   AX. 


Injunction — ^Diasdution — ^Remedy. 

The  dissolution  of  an  injunction  being  only  interlocutory,  the  remedy 
is  an  application  to  a  judge  of  the  Court  of  Appeals  for  reinstatement 
and  not  by  appeal. 

APPEAL  FBOM  SOWAN   CIECUIT   COUET. 

January  4,  1871. 

Opinion  of  the  Couet  by  Judge  Robeetson: 

The  important  question  whether  the  children  of  Fountain, 
deceased^  are  necessary  parties  and  the  infants  are  properly  before 
the  court,  or  whether  the  widow  is  the  only  essential  party  as 
defendant.  Whether  there  is  such  a  defect  of  title  or  deficit  in 
quantity  as  to  entitle  the  appellant  to  relief,  either  by  compensa 
tion  or  rescission,  are  still  pending  in  the  circuit  court  for 
litigation  and  the  petition  is  undisposed  of.  Consequently,  the 
dissolution  of  the  injunction,  provident  or  improvident,  being  only 
interlocutory  and,  if  improvident,  the  remedy  being  an  application 
for  reinstatement  and  not  an  appeal  to  this  court,  we  have  no 
jurisdiction. 

Wherefore,  for  want  of  appellate  jurisdiction,  the  appeal  is 
•dismissed. 

Scott,  for  appellant. 

Andrews,  for  appellee. 
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JoHx  R.  Upshaw  17.  W.  D.  Cabbelt^  et  al. 

GftxmilimcBt— Answer    of    6aniu]iee--0nl    EzuniDJitioa    Hot    Requireft— 
DepodtioBs. 

A  garnishee  has  the  right  to  appear  in  person  and  be  examined  orally 
Cfr  answer  in  writing,  and  if  he  adopts  the  latter  mode  he  eamiot  be 
compelled  to  appear  in  person,  after  a  transfer  of  the  case  to  equity, 
to  nndergo  an  examination  before  the  ooort,  unless  he  is  in  coatempt 
of  court  for  failing  to  make  a  sufficient  answer.  His  testimony  should 
have  been  obtained  by  deposition. 

APPEAL  FROM  PrLTON   CIRCUIT  COURT. 

January  5,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

If  the  appellant,  was,  as  is  insisted,  only  before  the  court  as 
an  ordinary  garnishee,  he  had  a  right,  under  section  245  of  the 
Civil  Code,  to  appear  in  person  and  be  examined  orally,  or  answer 
in  writing,  and  if  he  adopted  the  latter  mode,  he  should  not  have 
been  compelled  to  appear  in  person,  after  the  transfer  of  the  case 
to  equity,  to  undergo  an  examination  before  the  court,  unless  he 
was  in  contempt  of  court  for  failing  to  make  a  sufficient  answer. 
But  as  the  appellant  was  in  this  case  formally  made  a  defendant 
in  the  action,  and  properly  so  as  the  court  decided  on  the 
demurrer,  and  the  case  was  on  the  plaintiff's  motion,  transferred 
to  equity,  so  far  as  appellant  was  concerned,  the  case  should  have 
remained  for  preparation  and  trial  as  any  other  suit  in  equity 
according  to  the  provision  of  the  code,  and  if  the  testimony  of 
the  appellant  was  desired  it  should  have  been  obtained  by  his 
deposition  or  upon  interrogatories  before  the  final  hearing,  and 
it  was  both  irregular  and  premature  to  force  him  into  court  to 
give  oral  testimony,  and  try  the  case  on  the  result  of  that 
examination  before  the  action  stood  for  trial  according  to  the 
rules  of  equity  practiced  and  within  the  time  allowed  to  parties 
for  preparation. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Goalder  James,  for  appellant. 

Randle  &  Tyler,  for  appellee. 


Crenshaw  et  ux  v.  Western  Lunatic  Asylum.       169 

Opinion  of  the  Court. 


J.  M.  Crenshaw,  et  ux  r.  Western  Lunatic  Asylum. 

Limitation — Statute     of — Death     and     Administration — Claim     for     Boards 
Clothing  and  Fnnerafl  Expensea. 

More  than  four  years  had  expired  after  the  death  of  the  ancestor 
before  this  suit  was  brought  against  her  heirs;  and  consequently,  the 
saving  provided  for  in  the  Statute  of  Limitations  was  lost.  If  suit 
had  been  brought  within  two  years  after  the  death  of  intestate,  the 
Statute  of  Limitations  would  not  have  been  available  as  a  bar,  except 
as  to  so  much  of  the  account  as  was  barred  by  time  at  the  death  of 
intestate. 


APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

January  7,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

This  suit  was  commenced  on  the  22nd  of  October,  1869,  by 
appellee,  against  appellants,  heirs  of  Agnes  Milican  deceased,  to 
subject  a  tract  of  land  which  had  belonged  to  decedent  to  pay  the 
claim  of  appellee  for  board,  clothing  and  funeral  expenses 
furnished  to,  and  expended  for  decedent.  And  the  only  defense 
relied  upon  is  the  Statute  of  Limitations. 

The  first  item  charged  on  the  account  filed  is  dated  January 
15,  1860  for  six  months  board,  and  the  charges  for  boarding  are 
continued  at  the  end  of  each  six  months  to  January  15,  1865, 
and  then  to  the  12th  of  March  of  the  last  named  year  when 
Mrs.  Milican  died. 

No  administrator  was  granted  on  her  estate  nor  does  it  appear 
that  she  left  any  personal  estate. 

Sec.  5,  Art.  \,  Chap,  63,  R.  8.  pp.  132-8,  provides  that  if  a 
person  against  whom  any  action  mentioned  in  the  3rd  Article  of 
this  Chapter  may  be  brought,  dies  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and  the  cause  of  action 
survives,  an  action  may  be  commenced  against  his  personal  repre- 
sentative, devisee,  or  heirs,  or  all,  after  the  expiration  of  that 
time,  and  within  one  year  after  the  qualification  of  his  personal 
representative;  and  if   there  is  no  personal  representative,    the 
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action  may  be  broiight  against  his  heirs,  or  devisees,  or  both,  after 
the  expiration  of  the  time  limited  for  bringing  the  same,  and 
within  two  years  after  his  death. 

More  than  four  years  had  expired  after  the  death  of  the 
ancestor  before  this  suit  was  brought  against  her  heirs;  and  con- 
sequently, the  saving  provided  for  in  the  statute  referred  to  was 
lost  If  appellee  had  broiight  its  suit  within  two  years  after  the 
death  of  Mrs.  Milican,  the  Statute  of  Limitations  would  not  have 
been  available  as  a  bar,  except  as  to  so  much  of  the  account  as  was 
barred  by  time  at  the  death  of  intestate,  but  as  the  action  was 
not  brought  until  more  than  four  years  after  her  death;  as  the 
statute  is  relied  on,  it  operates  as  a  bar  to  a  recovery  of  all  the 
account  that  was  of  over  five  years  standing  when  the  action  was 
broT]ght 

Appellee  is  allowed  by  statute  to  charge  paying  patients  at  the 
rates  of  $160  per  annum  for  board,  Myers  Supp.,  p.  36 y  and  at 
the  rates  of  $200  per  annum  from  24  February,  1865,  lb.  pp.  36-7. 

As  the  judgment  of  the  court  below  was  for  more  than  under 
our  construction  of  the  statute,  was  authorized,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Siubblefield,  for  appellant 

Anderson  &  Johnston^  for  appellee. 


James  Loudeb  r.  W.  F.  McDoxiijell. 

Appeal  and  Error— Jurisdiction— Antwer  Withont  Objection. 

Tlie  appeUant  answered  both  the  original  and  croea-petition  of  the 
appellee  without  objection  to  the  jurisdiction  of  the  court,  but  failed 
to  answer  the  amended  cross -petition. 

Held,  that  the  objection  taken  for  the  first  time  in  the  Court  of 
Appeals,  that  the  Circuit  Court  had  no  jurisdiction  to  render  the  judg- 
ment, cannot  be  sustained. 


APPEAI.  FBOM   I£W1S   CIKCUIT   COUBT. 
January  4,  1871. 
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Opinion  of  the  Couet  by  Judge  Habdin  : 

The  appellant  answered  both  the  original  petition  and  cross 
petition  of  the  appellee  without  objection  to  the  jurisdiction  of 
the  court;  and  being  thus  before  the  court  and  having  failed  to 
answer  the  amended  cross-petition,  alleging  his  indebtedness  to 
Anderson  for  part  of  the  consideration  of  his  purchase  of  the 
land,  or  the  bond  of  Branon,  the  objection  taken  for  the  first 
time  in  this  court,  that  the  circuit  court  had  not  jurisdiction  to 
render  the  judgment  cannot  be  sustained.  Nor  did  the  court  err 
in  treating  the  averments  of  the  amended  cross  petition  as  con- 
fessed by  the  failure  to  answer  them — ^the  appellant  being  before 
the  court  as  a  party  to  the  action  and  in  the  pleadings,  and  not 
merely  as  a  garnishee  by  service  of  an  order  of  attachment. 
Nor  do  we  perceive  any  error  in  the  refusal  of  the  court  to  vacate 
the  judgment  for  the  amount  alleged  to  be  due  from  the  appellant 
to  Anderson.     Wherefore  the  judgment  is  affirmed. 

Throop,  for  appellant. 

Scott,  for  appellee. 


W.  TJ.  Chelf  v.  J.  W.  Austin  &  Avebill. 

False  Imprisoiunent — ^Inviting  Arrest  and  Courting  Imprisonment — ^Peremptory 

Instruction. 

In  an  action  for  false  imprisonment,  where  the  plaintiff's  own  evidence 
shows  that  he  invited  the  arrest  and  courted  the  imprisonment,  it  is 
not  error  to  give  a  peremptory  instruction  for  the  defendant. 

APPEAL  FBOM  MABION   CIBCUIT   COUET. 
January  12,  1871. 

Opinion  of  the  Coubt  by  Judge  Williams: 

The  evidence  produced  by  the  appellant  to  the  jury  wholly 
failed  to  establish  express  malice  upon  the  part  of  either  of  the 
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appellees.  There  is  nothing  in  the  case  conducing  to  show  that 
they  acted  corruptly,  or  with  any  intention  of  violating  or  dis- 
regarding the  rights  of  said  appellant.  It  may  be  admitted  that 
the  proceedings  culminating  in  the  arrest  and  imprisonment  of 
Chelf  were  irregular,  and  possibly  that  the  judgment  imposing 
the  fine  against  him  was  void.  But  his  own  evidence  shows  that 
he  invited  the  arrest  and  courted  the  imprisonment  of  which 
he  now  complains.  In  the  entire  transaction  he  seems  to  have 
been  equally  as  anxious  to  bring  about  an  unauthorized  arrest 
and  imprisonment  of  himself,  as  the  appellees  were  to  discharge 
what  they  conceived  to  be  duties  imposed  upon  them  by  the  law. 
We  are  of  opinion  that  the  peremptory  instruction  to  the  jury 
to  find  for  appellees  was  proper. 
Judgment  ajfirmed. 


/.  D.  Belden,  appellant. 
Russell  &  A,,  for  appellee. 


H.  C.  Thomas  Adme.,  et  al  v.  Squire  Turner. 

Jndicial  Sales — ^Definite  Pleadings  or  Evidence  of  Title  in  Defendant. 

It  is  erroneous  to  order  the  sale  of  land  without  either  definite 
pleading  for  that  purpose  or  such  evidence  of  title  as  was  reasonably 
necessary  to  assure  the  purchaser  and  to  enable  the  commissioner  to  sell 
and  the  court  to  convey  the  title. 

APPEAL   FROM   MADISON    CIRCUIT   COURT. 

January  14,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

Neither  the  pleadings  nor  the  evidence,  as  copied  in  the  record, 
authorized  the  judgment  sought  to  be  reversed.  The  amended 
petition,  alleges  that  "ample  equitable  assets"  came  to  the  hands 
of  the  defendants  as  the  representatives  and  heirs  of  the  deceased 
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obligors  in  the  notes,  to  pay  the  debts,  liable  to  be  specifically 
subjected,  and  although  the  judgment  assumes  that  Henry  C. 
Thomas  and  Marcus  L.  Thomas  had  not  only  the  equitable,  but 
the  legal  title  to  certain  lands  in  Estill  county,  as  devisees  of  H. 
H.  Thomas,  deceased,  which  ascended  to  their  heirs,  and  orders 
a  commissioner  to  ascertain  the  quantities  and  boundaries  of 
these  lands,  and  sell  them  and  although  in  this  court  an  argument 
is  made  by  the  court  on  both  sicles  as  to  the  construction  of  said 
H.  H.  Thomas'  will,  it  is  not  in  the  record,  nor  is  there  any 
evidence  of  title  in  the  defendant  to  the  land  adjudged  to  be 
sold,  or  that  which  seems  to  have  been  sold  under  the  judgment. 
Whether  or  not  the  court  have  jurisdiction  in  this  case  to  order 
a  sale  of  the  land  in  Estill  coimty,  or  render  a  judgment  against 
the  heirs  of  said  decedents  upon  the  service  of  process  in  Estill, 
we  need  not  now  decide;  for  obvious  reasons  it  was  erroneous 
and  prejudicial  to  appellant  to  order  the  sale  without  either 
definite  pleading  for  that  purpose  or  such  evidence  of  title  lo  be 
assured  to  purchasers,  as  was  reasonably  necessary  to  enable  the 
commissioner  to  sell  without  a  sacrifice  of  the  right  of  the 
defendants,  and  the  court  to  convey  the  title. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Bumam,  for  appellant. 

Turner,  for  appellee. 
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Maby  a.  D.  Wood  v.  Kink£ad  &  Sweatnam,  et  ax,. 

Judgment  by  Default— Defendant  Conitntctively  Summoned— Petition— Proof 
of  Allegation*— Affidavit  of  Plaintiff. 

The  allegations  of  a  petition  ag^nat  a  defendant  oonstnictively  sum- 
moned, and  who  has  failed  to  appear,  cannot  be  taken  as  true,  unless 
the  plaintiff  files,  with  his  petition,  his  own  affidavit,  stating  that  the 
allegations  are  true  and  known  to  be  so  by  the  defendant  and  that  thej 
cannot  be  proven  otherwise  than  by  his  answer. 


APPEAL  FBOM  m'cRACKEN  CIRCUIT  COURT.   C.  P.  DIV. 


January  10,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

On  the  14th  of  February,  1867,  William  Wood  conveyed  his 
estate,  both  real  and  personal,  in  McCracken  county  to  Philip 
Nunn  in  trust  for  the  payment  of  his  debts,  setting  forth  the 
names  of  the  creditors  and  the  amounts  of  their  respective  debta 
to  be  secured,  and  among  the  creditors  named  is  Mary  A.  J). 
Wood,  his  sister,  whose  debt  he  states  to  be  aboue  $3,000. 

The  trustee  having  failed  to  sell  the  trust  estate,  or  to  pay 
the  debts  of  Wood,  and  to  execute  the  requisite  bond  under  the 
statute,  this  suit  in  equity  was  instituted  by  Kinkead  and  Sweat- 
nam,  two  of  the  creditors  named  in  the  deed,  to  compel  the 
execution  of  the  trust,  and  for  general  relief. 

In  their  original  petition  they  say  "they  are  informed  and  so 
charge  that  the  debts  of  Mary  A.  D.  Wood  and  Philip  If  unn  have 
been  fully  paid  off  and  discharged ;  but  do  not  know,  plaintiffs 
ask  that  each  of  the  defendants  be  required  to  answer  this  peti- 
tion, and  say  how  much  each  has  been  paid"  and  in  that  petition 
there  is  no  other  allegation  against  Mary  A.  D.  Wood  who  was 
proceeded  against  as  a  non-resident  defendant. 

In  an  amended  petition  filed  the  30th  of  April,  1869,  the 
plaintiffs  below  allege,  that  Xunn  the  trustee  had  never  executed 
the  bond  required  by  law,  and  ask  that  all  his  acts  as  such  may  be, 
for  that  reason,  adjudged  null  and  void,  that  Mary  A.  D.  Wood 
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is  a  non-resident  of  the  State,  that  Wood  the  grantor,  after  the 
institution  of  this  suit,  and  after  the  service  of  the  summons 
on  him  had  conveyed  to  one  Henry  Stanley  a  large  portion,  if  not 
all  of  the  trust  property  and  exhibit  the  deed  to  him  therefor, 
and  conclude  with  a  prayer  that  the  conveyance  to  Mary  A.  D. 
Wood  by  Wood  &  Nunn,  and  the  deed  to  Stanley  by  Wood,  be 
annulled,  and  set  aside,  for  a  sale  of  all  the  trust  property,  and 
that  the  proceeds  arising  therefrom  be  applied  to  discharge  "the 
h(mest  and  proper  debts  of  defendant  Wood"  and  for  all  general 
and  special  relief. 

Another  amended  petition  was  filed  in  October,  1869,  but  in 
it  the  plaintiffs  only  charge  that  Nunn  had  received  of  trust 
funds,  and  specified  amounts,  and  pray  that  he  be  compelled 
to  pay  the  same  into  court.  A  warning  order  was  taken  against 
Mary  A.  D.  Wood  and  Stanley  and  an  attorney  appointed  to 
defend  for  them,  but  he  never  made  a  report  in  the  case. 

With  no  other  allegation  against  Mary  A.  D.  Wood,  and  with- 
out any  evidence  against  her,  the  cause  was  submitted,  and  the 
court  adjudged  that  the  deed  of  conveyance  from  William  Wood, 
and  Philip  Nunn  assignee  of  William  Wood  to  Mary  A.  D. 
Wood  of  Herkimer  county,  New  York,  of  date  the  24th  of  April, 
1867,  be  set  aside  as  fraudulent  and  void  as  to  the  creditors  of 
William  Wood  in  this  suit,  and  that  is  the  first  time  the  deed 
referred  is  mentioned,  and  after  rendering  judgment  in  favor  of 
the  creditors  of  Wm.  Wood  named  in  the  deed  of  trust,  except 
Byers  &  Co.,  whose  debt  was  adjudged  to  have  been  paid,  and 
adjudging  that  King  was  entitled  by  assignment  of  the  debt 
owing  to  How,  and  postponing  the  claim  of  Stanley  until  said 
judgments  should  be  satisfied;  it  was  adjudged  that  the  debt 
named  in  the  deed  of  assignment  as  a  debt  to  M.  A.  D.  Wood 
for  about  $3000  was  not  valid,  never  existed  in  fact,  and  was 
then  disallowed.  The  trustee's  report  was  confirmed,  and  a  sale 
of  so  much  of  the  real  estate  embraced  in  the  deed,  as  should 
be  necessary  to  pay  the  debts  therein  adjudged  to  be  owing  and 
the  costs  of  the  suit,  was  ordered,  and  from  that  judgment  Mary 
A.  D.  Wood  has  appealed.. 

It  is  manifest  from  an  inspection  of  the  original  and  amended 
petitions,  that  there  is  not  an  allegation  of  fraud  either  against 
appellant  or  William  Wood  in  relation  to  her  claim,  that  it  was 
unfounded,  did  not  exist,  nor  that  it  had  been  paid,  and  without 
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some  such  allegation  the  judgment  was  wholly  unauthorized,  and 
could  not  be  sustained.  But  even  if  the  necessary  averments 
had  been  made,  still  as  appellant  was  only  consctnictively  sum- 
moned, and  did  not  appear  to  the  action,  they  could  not  have 
authorized  a  judgment  against  her  without  proof. 

Sec.  439,  Civil  Code  provides  that  the  statements  of  the 
petition  as  against  defendant  constructively  summoned  and  who 
has  not  appeared,  except  such  as  are  for  his  benefit,  shall  not  be 
taken  as  true,  but  are  to  be  established  by  proof. 

But  where  the  plaintiff  files  with  his  petition,  his  own  affidavit, 
stating  that  any  of  the  allegations  thereof  recited  in  the  affidavit 
are  true  and  known  to  be  so  by  the  defendant,  and  that  they 
cannot  be  proved,  or  shown  otherwise  than  by  his  answer,  so  far 
as  affiant  knows  or  believes,  such  allegations  unless  denied  by  the 
answer  shall  be  taken  as  true. 

As  there  was  no  proof  offered  against  appellant's  claim,  and  no 
affidavit  filed  with  the  petition,  as  prescribed  by  this  section,  the 
judgpient  was  on  that  account  as  against  appellant,  erroneous  even 
if  the  petitions  or  either  of  them  had  contained  the  necessary 
allegations.  Wherefore,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  adjudge  to  appellant  the  debt  named 
in  the  deed  as  due  her,  and  upon  the  sale  of  the  trust  property 
that  the  same  be  paid,  or  if  there  should  not  be  enough  to  pay  all 
the  creditors  that  she  have  her  pro  rata  after  paying  the  costs  of 
the  suit. 

L.  D.  Husbands,  for  appellant, 

Bramblett  &  Dumett,  for  appellee. 


Andrew  J.  Thomas  v,  Elizabeth  Thomas, 

Husband  and  Wife-^nstody  of  Child. 

Where  the  husband  and  wife  are  both  of  a  good  moral  character  and 
the  child  is  of  tender  age,  a  judgment  committing  it  to  the  custody 
of  the  mother  will  not  be  disturbed  on  appeal. 

APPEAI.  FBOM  ROWAN   CIRCUIT   COURT. 

January  10,  1871. 
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Opinion  of  the  Court  by  Judge  Hakdin  : 

Although  the  preponderance  of  the  evidence  conduces  to  show 
the  appellant  to  be  a  man  of  moral  worth  and  good  character,  and 
not  objectionable,  as  a  proper  person  to  have  the  care  and  curation 
of  his  child,  and  more  than  the  appellee,  who  is  also  shown  to 
be  competent  and  worthy  to  have  the  custody  of  the  child,  we  are 
constrained,  in  view  of  the  sex  and  age  of  the  child,  and  the 
unquestioned  good  character  of  the  mother,  to  approve  the  judg- 
ment committing  the  child  to  her.  We  do  not  regard  the  judg- 
ment as  conclusive  of  the  authority  of  the  court,  hereafter  to 
commit  the  child  to  its  father's  care  when  its  age  and  other  cir- 
cumstances may  render  it  proper  according  to  principles  hereto- 
fore settled  by  this  court  But  whether  such  action  will  or  not 
become  proper  will  depend  on  facts  and  circumstances,  yet,  to 
some  extent,  to  be  developed. 

Wherefore,  the  judgment  is  affirmed. 

Stone,  Hargis,  for  appellant. 
Phister,  for  appellee. 


Tobias  Logan  v.  William  Logan  et  al. 

Bailment — Loan  of  Horse — Condition  of  Bailment — Negligence. 

Appellant  loaned  the  appellee  his  horse  on  the  condition  that  they 
were  not  to  take  him  heyond  Greenupburg,  which  agreement  they 
violated  and  the  horse  was  killed.  Held,  that  appellees  were  responsible 
for  the  value  of  the  horse,  although  the  death  was  not  the  result  of 
carelessness  or  negligence  upon  their  part. 

APPEAL   FROM   ROWAN    CIRCUIT    COURT. 

January  6,  1871. 

Opinion  of  the  Court  by  Judge  Williams: 

Without  intending  to  indicate  an  opinion  as  to  the  preponder- 
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ance  of  the  evidence  upon  either  of  the  propositions  to  be  noticed, 
we  think  from  the  evidence  that  the  jury  might  have  rationally 
inferred  that  the  appellees  were  the  joint  bailees  of  the  appellant's 
horse,  and  therefore  jointly  responsible  to  him  for  the  conse- 
quences of  any  violation  of  the  conditions  of  their  bailment. 
Further,  that  the  condition  upon  which  the  horse  was  loaned  was 
that  he  was  to  be  taken  no  further  than  Greenupburg;  also  that 
he  was  taken  beyond  that  point  with  the  assent  and  at  the  instance 
of  the  appellees.  If  their  propositions  be  true,  they  are  responsi- 
ble for  the  value  of  the  horse,  although  the  death  was  not  the 
result  of  carelessness  or  negligence  upon  their  part. 

We  think  the  court  erred  in  its  peremptory  instruction  to  the 
jury  to  find  for  the  appellees.  Wherefore,  the  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Hargis,  for  appellant. 
Phister,  for  appellees. 


Daniel  McAllister's  Adme.  v.  Commonwealth. 

Appeal  and  Error— Error  in  Original  Judgment  Cannot  be  Corrected  on  Second 
Appeal. 

Tho  Court  of  Appeals  ha?  no  power,  on  a  second  appeal,  to  correct 
an  error  in  the  original  judgment  which  either  was,  or  might  have  been 
relied  upon  in  the  first  appeal. 

ft 

APPEAL  FBOM  JEFFEESON  COUNTY  OOUET. 

January  7,  1871. 

Opinion  of  the  Couet  by  Judge  Williams: 

The  action  of  the  county  court  of  Jefferson  county  in  the 
assessment  for  taxation  of  the  property  of  the  estate  of  Daniel 
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McAllister  deceased  has  heretofore  been  before  this  court  for 
revision. 

Said  action  was  then  reversed  and  the  proceeding  remanded 
to  said  court  for  the  correction  of  two  errors  specifically  set  out 
in  the  opinion  of  this  court 

These  errors  have  been  corrected,  and  the  case  is  now  before 
us  by  an  appeal  prosecuted  to  correct  an  error  in  the  original 
judgment  which  either  was,  or  might  have  been  relied  upon  in 
the  first  appeal. 

It  is  now  too  late  for  this  court  to  reverse  the  action  of  the 
coimty  court  in  assessing  triple  taxation  upon  the  property  of 
the  appellant  even  if  it  admitted  that  such  assessment  was 
erroneous.  The  first  judgment  of  the  county  court  was  in  effect 
affirmed  by  this  court  except  as  to  tho  errors  pointed  out,  and 
it  is  not  in  our  power  at  this  time  to  disregard  or  set  aside 
that  affirmance. 

Judgment  affirmed. 


Harrison,  for  appellant. 
Pope,  Camp,  for  appellee. 


James  A.  Cook  v.  Bradford  F.  Cantrill. 

Trial— Conflicting  Evidence — ^Preponderance — Second  Verdict. 

Although  conflicting  evidence  may,  when  carefully  scratinized,  pre- 
ponderate against  it,  a  second  verdict  will  not  be  set  aside  on  that 
account. 

APPEAL  FROJkf  CAUJWELL  OIBOUIT  COURT. 

January  11,  1871. 

Opinion  op  the  Court  by  Judge  Robertson: 

Even  though  the  intrinsic  probabilities,  deducible  from  the 
conflicting  evidence,  may,  when  carefully  scrutinized,  pro 
ponderate  against  the  verdict,  yet  there  is  some  strong  testimonj 
to  sustain  it. 
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In  such  a  case,  whatevei  we  might  have  done  as  jurors,  we 
cannot  consistently  or  safely  set  aside  the  second  verdict  for  the 
appellee  by  a  jury  acquainted  with  the  parties  and  the  witnesses. 

Wherefore  the  judgment  is  affirmed. 

Marbhj  for  appellant. 
Hewlett,  for  appellee. 


E.  S.  Peyob  v.  Commonwealth,  foe  Lindsey. 

Clerks  of  Courts— Wrongful  Issuance  of  Ezecution— Liability— Measure  of 
Damages. 

The  appellant  as  clerk  issued  a  second  execution  on .  a  judgment,  at 
the  instance  of  another  party,  notwithstanding  the  first  one  had  been 
returned  satisfied,  as  shown  by  the  records  of  his  office,  hM,  that  where 
it  is  not  shown  that  the  clerk  acted  corruptly,  he  is  only  liable  for  the 
actual  damages  sustained  by  reason  of  his  wrongful  act. 

Same. 

The  party  who  procured  the  execution  to  issue,  and  who  received  the 
amount  collected  is  primarily  responsible;  but  if  he  is  insolvent  Uie 
clerk  is  liable  for  the  entire  amount  improperly  collected. 

APPEAL   FEOM   HENEY   CIECUIT    COUET. 

January  6,  1871. 

Opinion  of  the  Couet  by  Judge  Williams: 

Kobinson  recovered  a  judgment  against  the  appellee,  J.  S. 
Lindsey,  for  a  balance  on  a  debt  amounting,  with  interests  and 
costs,  to  about  one  hundred  and  ten  dollars.  Lindsey  by  his 
petition,  claims  that  execution  issued  on  said  judgment  sometime 
during  the  year  1863,  and  that  he  paid  off  and  satisfied  the  same, 
and  took  the  sheriff's  receipt  therefor.  That  afterwards  another 
execution  was  issued  on  the  same  judgment  and  placed  in  the 
hands  of  Berryman,  a  deputy  sheriff  which  was  paid  off  and  satis- 
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fied  without  his  knowledge  by  his  brother  and  agent,  who  resided 
in  Henry  county.  The  appellee  being  at  the  time  a  resident  of 
Bourbon  county,  this  execution  he  alleges  was  returned  satisfied. 

He  charges  that  after  all  this  the  defendant  Pryor  who  was 
the  clerk  of  Henry  Circuit  Court  issued  a  third  execution  on 
this  judgment,  and  sent  the  same  to  the  sheriff  of  Bourbon 
county,  and  that  he  was  compelled  to  pay  said  execution  and 
thereby  satisfy  the  judgment  the  third  time.  He  alleges  that  he 
had  lost  the  receipt  of  the  sheriff  to  whom  he  had  paid  the  amount 
of  the  first  execution,  and  that  he  was  at  the  time  ignorant  of  the 
fact  that  his  brother  had  previously  paid  off  and  satisfied  the 
second. 

This  action  was  brought  against  Pryor  upon  his  official  bond  to 
recover  the  amount  last  paid,  Lindsey  claiming  that  he  violated 
the  conditions  of  his  said  bond  by  issuing  the  last  execution. 

Pryor  answered  denying  all  liability.  The  evidence  sub- 
stantially sustained  all  the  allegations  of  Lindsey's  petition,  but 
it  was  shown  by  Pryor,  that  the  father  and  administrator  of  the 
deputy  sheriff  Berryman,  claimed  that  the  execution  returned 
satisfied  by  his  son,  had  not  in  fact  been  paid  by  Lindsey  or  his 
agent  but  by  the  deputy  himself  to  the  plaintiff,  and  that  by 
reason  thereof  he  as  administrator  of  his  said  son,  was  the  bene- 
ficial owner  of  the  judgment,  and  that  the  last  execution  was 
issued  at  his  instance,  and  under  the  advice  of  counsel. 

Upon  this  state  of  facts  the  court  instructed  the  jury,  in  effect, 
that  if  the  records  of  his  office  showed  that  the  execution  in 
favor  of  Robinson  v.  Lindsey  had  been  satisfied  that  Pryor  had 
no  right  to  issue  the  last  excution,  and  that  if  the  same  was 
issued  and  Lindsey  was  compelled  to  pay  it,  the  clerk  and  his 
sureties  were  liable  for  the  amount  so  paid,  with  interest  from 
the  time  of  judgment. 

By  this  instruction  which  is  not  modified  by  any  other  given, 
the  liability  of  Pryor  is  made  to  depend  upon  the  existence  of 
but  three  facts.  1st,  that  the  records  of  the  clerk's  office  showed 
that  the  execution  in  favor  of  Robinson  was  paid  in  full.  2nd. 
that  Pryor  issued  the  last  execution.  3rd,  that  Lindsey  was  com- 
pelled to  pay  the  same. 

The  records  of  the  office  might  have  shown  that  the  execution 
was  paid,  when  in  point  of  fact  it  was  not.  The  return  of  the 
execution  satisfied  was  evidence  of  the  fact  of  payment,  but  if 
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the  return  was  a  mistake,  it  could  have  been  corrected  by  the 
court  in  a  proper  proceeding,  and  another  execution  issued.  The 
clerk,  it  is  true,  had  no  right  to  disregard  this  return,  but  if  he 
did,  and  Lindsej  was  thereby  compelled  to  pay,  a  debt  which  in 
good  conscience  he  ought  to  have  paid  and  which  the  law  would 
have  compelled-  him  to  pay,  he  was  not  thereby  damaged  to  the 
amount  of  the  debt  so  paid.  Again  although  Pryor  did  issue  the 
last  execution  and  Lindsey  was  thereby  compelled  a  second  time 
to  pay  the  debt,  it  does  not  necessarily  follow  that  the  amount 
of  the  execution  is  the  measure  of  the  damages  for  which  Pryor 
is  responsible.  It  is  not  shown  that  Pryor  acted  corruptly,  he  is 
therefore  only  responsible  for  the  actual  damage  Lindsey  sus- 
tained by  reason  of  his  acts  as  clerk.  As  Lindsey  who  certainly 
knew  that  the  first  execution  had  been  paid  neither  attempted  to 
quash  the  last  execution  nor  to  enjoin  its  collection,  we  are 
inclined  to  regard  the  party  who  wrongfully  procured  the  exe- 
cution to  be  issued,  and  who  received  the  amount  collected  thereon 
AS  primarily  liable  to  him.  If  he  is  insolvent,  then  Pryor  is 
liable  for  the  entire  amount  improperly  collected ;  if  not,  then  he 
is  only  responsible  for  the  expense  incurred,  and  the  loss  sustained 
by  Lindsey  in  recovering  from  Berryman,  the  amount  improperly 
collected  by  him  on  the  execution* 

The  instruction  under  consideration  wholly  fails  to  conform 
to  this  view  of  the  law.  Wherefore  the  judgment  against  Pryor 
is  reversed  and  the  cause  remanded  for  further  proceedings  con- 
sistent with  this  opixdan. 


Wehb  &  Barbour,  for  appellant 

Montfort,  for  appellee. 
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City  of  Newpobt  v.  E.  F.  Abbot,  et  al. 

JCnnidpal    Corporations — Street    Improyement — Sabdivision    for   Pnrpoee    of 
Assessment — ^Bqnal  Burden  on  Abutting  Property. 

The  right  of  a  city  fo  levy  a  tax  on  property  fronting  on  a  street 
not  being  queetioned,  the  town  council  has  the  right  to  Bub-divide  the 
street,  being  improved,  by  certain  cross  streets,  so  as  to  form  the  lot 
owners  into  a  defined  square  or  sub -division,  or  quasi  community  for  the 
purpose  of  specific  local  taxation. 


APPEAL    FBOM    CAMPBELL    CIECUIT    COUET. 

January  28  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

By  the  4th  section  of  "An  Act  to  amend  the  Charter  and  Laws 
of  the  City  of  Newport  in  Campbell  county"  approved  February 
4th,  1863,  the  city  has  power  by  ordinance  to  provide  for 
repairing  from  time  to  time  any  part  of  the  metal  on  any  part  of 
any  street,  alley,  common  or  space,  or  for  cleaning  the  same  or 
for  clearing  out  obstructions  therefrom.  And  if  the  city  shall 
do  the  work,  the  expense  and  costs  thereof  as  audited  and  fixed 
by  the  city  council  shall  be  charged  up  to  and  apportioned  equally 
upon  the  front  foot  of  the  lots  fronting  such  work,  on  the  side 
of  the  street,  alley,  space  or  common  where  the  same  shall  be 
done  and  shall  constitute  a  special  tax  debt  as^ainst  the  property 
and  owners  of  such  lots  or  part  of  lots,  for  tlie  judgment  thereof 
with  all  penalties,  costs  and  expenses  incident  thereto. 

By  an  ordinance  adopted  July  2nd,  1868,  the  city  council 
provided  for  the  repairing  of  Mndison  street  between  Columbia 
and  Hubbard  streets,  the  entire  expense  of  which  was  to  be  "levied 
and  collected  as  a  special  tax  at  a  rate  per  lineal  foot  on  the 
part  of  said  Madison  street  to  be  improved  and  the  owners  of 
property  bounding  thereon  to  pay  the  same." 

In  pursuance  to  said  ordinance  the  city  contracted  with  Adam 
Schweitzer  for  the  performance  of  the  work.  "The  money  to 
be  raised  by  a  special  tax  at  a  rate  per  lineal  foot  to  be  levied 
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and  collected  from  the  property  holders  along  the  line  of  the 
part  of  the  street  so  improved,  and  to  be  paid  over  to  the  said 
Adam  Schweitzer  from  time  to  time  as  fast  as  collected. 

Afterwards  upon  the  petitions  of  a  large  number  of  the 
property  holders  to  be  aflFected  by  the  proposed  repairs  many 
of  whom  are  parties  to  this  action,  the  council  provided  that 
the  property  between  Isabella  and  Patterson  street  should  be 
assessed  at  the  rate  of  $1.70  per  foot,  that  between  Patterson  and 
Hubbard  streets  at  the  rate  of  $1.51 1-2  and  the  remainder  at 
the  rate  of  $1.27  1-2  per  foot. 

It  seems  that  this  street  was  originally  graded  and  paved  at 
the  expense  of  the  owners  of  the  property  now  about  to  be  taxed 
for  the  repairs  to  be  made  upon  the  same.  And  that  this 
apparent  discrimination  was  necessary  in  order  to  proportion  the 
assessment  on  the  property  to  the  improvements  and  repairs 
necessary  to  be  made  in  front  of  the  same,  and  that  an  average 
tax  upon  the  property  fronting  upon  the  entire  street,  would 
impose  a  heavy  tax  upon  lots  in  front  of  which  little  or  no  repairs 
were  necessary. 

The  work  upon  two  of  the  sub-divisions  having  been  completed 
the  tax  was  levied,  and  this  suit  was  brought  to  enjoin  its 
collection. 

Appellees  insist  that  the  discrimination  in  the  assessment  of  the 
tax  renders  it  unequal,  that  it  is  therefore  unauthorized,  and 
further  that  the  council  has  no  power  to  enforce  its  collection 
until  all  the  contemplated  repairs  shall  have  been  finished.  The 
right  of  the  city  to  levy  a  tax  upon  the  property  fronting  on 
Madison  street  for  the  improvement  of  the  same  is  not  questioned, 
and  it  seems  to  us  that  according  to  the  principles  governing 
the  assessment  of  taxes  for  such  municipal  purposes  as  laid  down 
in  the  opinions  of  this  court  in  the  cases  of  the  City  of  Lexingion 
V,  McQuillans  Heirs,  9th  Dana,  513,  and  of  -the  City  of  Louis- 
ville  V,  Hyatt,  et  al,  2nd  B,  Monroe,  177,  the  council  had  the  right 
to  sub-divide  the  street  being  improved  by  certain  cross  streets 
so  as  to  form  the  lot  owners  into  a  defined  square  or  sub-division, 
into  a  subordinate  quasi  commimity  for  the  purpose  of  this  specific 
local  taxation. 

And  as  it  appears  in  this  instance  that  the  taxation  was  by 
reason  of  this  sub-division  more  nearly  apportioned  to  the  expense 
each  lot  owner  would  have  incurred  in  case  he  had  made  *^^ 
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repairs  himself  instead  of  having  them  made  through  the  agency 
of  the  city  government.  It  cannot  be  said  that  it  has  so  operated 
as  to  impose  unnecessary  or  improper  hardships  upon  some  at 
the  expense  of  others.  All  the  property  holders  of  each  sub- 
division are  required  to  contribute  alike,  and  we  know  of  no  means 
by  which  a  perfect  equality  of  taxation  could  have  been  more 
clearly  approximated  than  by  that  resorted  to  by  the  appellant 
Nor  is  this  approximate  equality  at  all  disturbed  by  the  fact  that 
all  the  repairs  were  included  in  one  contract.  It  is  not  alleged 
that  a  different  course  would  have  secured  the  work  at  less  expense. 

Having  the  right  by  this  sub-division  to  create  their  sub- 
ordinate communities,  it  follows  that  as  the  work  in  each  sub- 
division is  completed,  the  council  has  the  right  to  levy  and  collect 
the  tax  due  from  the  property  owners  within  the  limits  of  the 
same. 

We  are  of  opinion  that  the  court  erred  in  perpetually  enjoining 
the  collection  of  the  tax  assessed  against  the  property  of  the 
appellees. 

Its  judgment  is  therefore  reversed  and  the  cause  remanded  for 
further  proceedngs  consistent  herewith. 

Geisler,  Hawkins,  Boden,  for  appellant. 

Ilallam,  for  appellees. 


The  Eastern  Ky.  Railway  Co.  v.  Greenup  County. 

Saitroada— Taxation  for  Local  Pnrposes — General  Laws. 

Railroads   are   not   legitimate    subjects   of   local   taxation   under   the 
general  law^  of  this  state. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

January  4,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

This  was  a  motion  in  the  Greenup  County  Court  by  the  Eastern 
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Kentucky  Bailway  Company  to  have  the  assessment  of  their 
property  for  the  year  1870  corrected.  Upon  the  trial  of  said 
motion  it  was  proven  that  the  company  had,  before  the  10th  of 
July,  1870,  returned  to  the  auditor  the  length  of  their  road,  &c., 
in  compliance  with  the  requirements  of  the  act  of  February  20th, 
1864  (Myers  Supplement). 

The  motion  was  sustained  so  far  as  the  assessment  for  state 
revenue  purposes  was  concerned,  but  it  was  ordered  that  the 
valuation  fixed  on  the  road,  road-bed,  engines,  fixtures,  &c.,  viz: 
$260,000  be  retained  on  the  assessor's  book  for  the  purpose  of 
being  subjected  to  taxation  for  county  purposes,  and  from  this 
portion  of  the  order  the  railway  company  has  appealed. 

There  are  two  acts  authorizing  the  county  of  Greenup  to  levy 
an  ad  valorem  tax,  the  one  to  be  found  on  page  -4-t^  ^oL  1,  Acts  of 
1865,  the  other  on  page  Jf95,  Vol  1,  Acts  of  1869,  but  we  perceive 
nothing  in  either  of  said  acts  which  places  this  road  and  its 
fixtures  upon  a  footing  different  from  that  of  other  railroads  in 
this  State. 

This  court  in  the  cases  of  the  Louisville  &  Nashville  Railroad 
Company  v.  Warren  County  Court,  5th  Bush,  ZJfJ^,  and  of  Apple- 
gate  &c,  V.  Ernst  &c.,  Srd  Bush,  6^8,  held  that  railroads  are  not 
legitimate  subjects  of  local  taxation  under  the  general  laws  of 
the  State. 

The  legislature  has  not  indicated  in  either  of  the  acts  referred 
to  an  intention  to  subject  the  property  of  appellants  to  a  burden 
not  imposed  upon  similar  property  owned  by  other  railroad 
companies. 

The  coimty  court  erred  in  refusing  to  sustain  the  motion  to  cor- 
rect the  assessment  as  to  countv  as  well  as  state  taxation,  and  for 
this  error  its  action  is  reversed  and  the  cause  remanded  with 
instructions  to  correct  the  assessment  in  the  manner  indicated  in 
this  opinion. 

Dulin,  for  appellant. 

Filson,  for  appellee. 
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J.  M.  Denny,  et  al  v.  Habbiet  Fubgebon,  et  al. 

Vendor  and  Pnrcliaser — Lien  For  Pnrchase  Money — ^Recitals  in  Deed. 

The  recital  in  a  deed,  is  that  said  land  was  boM  "for  the  sum  of 
$1700.00  to  be  paid  in  hand,  the  receipt  of  which  will  be  fully  acknowl- 
edged, when  the  above  amount  is  fully  paid  to  the  order  of  the  first 
note." 

The  vendor  caused  his  vendees  to  execute  to  Ferguron,  their  joint 
note  for  the  sum  of  $1088.44,  and  to  Denny,  the  appellant  their  joint 
note  for  $300.00.  Denny  brought  this  action  on  his  note  seeking  a  pur- 
chase money  lien  on  the  land.  Held,  that  neither  the  letter  nor  the  spirit 
of  the  statute,  giving  vendors  a  lien  for  purchase  money  on  land  sold, 
was  complied  with  in  the  execution  of  the  conveyance. 

APPEAL   FROM   WAYNE   CIRCUIT   COURT. 

January  6,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

Thomas  D.  Denny  sold  and  conveyed  a  tract  of  land  situated 
in  Wayne  county  to  Crabtree  and  Simpson  for  the  expressed 
consideration  of  seventeen  hundred  dollars.  The  recital  in  the 
deed  is  that  said  land  was  sold  ^'for  the  sum  of  seventeen 
hundred  dollars  to  be  paid  in  hand,  the  receipt  of  which  will  be 
fully  acknowledged  when  the  above  amount  is  fully  paid  to  the 
order  of  the  first  note."  The  vendor  caused  his  vendees  to 
execute  to  Elizabeth  H.  Furgeron  their  joint  note  for  the  sum 
of  $1088.44  and  to  J.  M.  Denny  the  appellant  their  joint  note 
for  $300.  The  balance  of  the  purchase  price  of  the  land  was  paid 
to  the  vendor  in  cash.  No  mention  was  made  of  either  of  these 
two  notes  in  the  deed. 

Mrs.  Furgeron'  having  recovered  a  judgment  at  law  upon  her 
note,  caused  an  execution  to  be  raised  thereon,  and  had  the  land 
levied  upon  and  sold,  at  which  sale  she  became  the  purchaser 
and  she  now  holds  the  sheriff's  deed  to  the  same.  J.  M.  Denny 
also  recovered  judgment  at  law  on  his  note  and  his  execution 
having  been  returned  no  property  found,  he  brought  his  suit  in 
equity  claiming  that  there  was  a  lien  retained  upon  the  land  to 
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secure  the  payment  of  the  purchase  price  including  the  notes 
executed  to  himself  and  Mrs.  Furgeron  and  asking  to  have  her 
execution  sale  disregarded,  and  the  land  resold  and  the  proceeds 
applied  proportionately  to  the  payment  of  the  two  notes. 

The  court  below  dismissed  his  petition  and  he  has  appealed  to 
this  court 

The  language  of  the  statute  is  "when  any  real  estate  shall 
hereafter  be  conveyed  and  the  purchase  money  or  any  part  thereof 
shall  remain  unpaid  at  the  time  of  the  conveyance,  the  grantor 
shall  not  thereby  have  a  lien  for  the  same  unless  it  be  expressly 
stated  in  the  deed  what  part  of  the  consideration  remains  unpaid." 
The  conveyance  under  which  the  lien  in  this  case  is  claimed 
recites  that  the  entire  purchase  price  was  "to  he  paid  in  hand." 

The  exact  meaning  of  the  language  used  may  be  regarded  as 
doubtful,  but  it  seems  to  us  that  it  implies  that  the  purchase 
price  was  to  be  paid  upon  the  delivery  of  the  deed.  Construing 
it  however  more  favorably  to  the  appellant,  the  conveyance  upon 
its  face  leaves  it  uncertain  whether  or  not  the  entire  purchase 
price  was  to  be  paid  *'in  hand"  as  recited,  or  at  some  time  subse- 
quent to  its  execution  and  delivery,  and  therefore  it  cannot  be  said 
that  it  "was  expressly  stated  in  the  deed  what  part  of  the  con- 
sideration remained  ^unpaid.'  " 

Applying  to  this  case  the  doctrine  laid  dovsTi  by  this  court  in 
the  case  of  Chapman  v.  Stockivell,  18th  B.  Monroe,  652,  which 
has  been  repeatedly  approved  in  subsequent  cases,  we  are  con- 
strained to  the  conclusion  that  neither  the  letter  nor  the  spirit 
of  the  statute  was  complied  with  in  the  execution  of  the  con- 
veyance under  consideration,  and  that  the  same  did  not  retain  a 
lien  upon  the  land  conveyed  to  secure  the  judgment  of  either  of 
the  notes  executed  or  before  stated  to  the  appellee  and  the 
appellant.  We  are  of  opinion  that  the  court  below  did  not  err 
and  its  judgment  is  therefore  affirmed, 

Tiittle,  for  appellant. 
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A.  V.  Williams  v.  C.  Brown  field. 

Land — ^Disputed      Line— Adverse      Possession — Compromise — Surrender       of 
Possession. 

When  two  persons  are  claiming  the  poaBession  'of  land  to  a  line  of 
doubtful  location,  upon  agreement  as  to  the  true  location  of  the  line, 
each  to  surrender  to  the  other  whatever  possession  they  may  have  had 
beyond  the  line  so  agreed  upon. 

APPEAL  FROM   HARDIN   CIRCUIT   COURT. 
January  20,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  action  was  brought  by  appellant  to  recover  from  appellee 
a  small  piece  of  land  less  than  two  acres,  designated  on  the  plat 
of  Kinkead  by  1,  2  &  6. 

On  the  trial  in  the  court  below  a  verdict  and  judgment  were 
rendered  against  him,  and  his  motion  for  a  new  trial  having  been 
overruled,  he  has  appealed  to  this  court.  Wm.  Martin  proves  thai. 
he  had  known  the  land  since  1807,  that  he  settled  on  it  as  earlj 
as  1812,  and  occupied  and  claimed  it  continuously  till  he  sold  it 
to  Perry  up  to  Funk's  line,  from  A  to  D,  on  Kinkead's  plat, 
and  sold  to  that  line  when  he  sold  to  Perry,  and  that  he  and 
Williams,  appellee's  grantor,  once  had  a  dispute  about  that  line, 
but  never  settled  it,  knew  nothing  about  a  given  corner  standing 
at  figure  "!/'  Other  witnesses  prove  substantially  the  same  facts. 
But  appellee  proved  by  Creal,  a  surveyor,  that  after  Martin  sold  to 
Perry,  and  before  he  made  him  a  deed,  he  came  to  him,  living  in 
Larue  county,  and  told  him,  he  wanted  him  to  survey  the  land 
for  him;  that  the  surveyor  in  Hardin  county  had  been  running 
Funk's  line,  and  had  not  agreed,  and  he  wanted  him  to  run  it. 
Because  he  was  a  stranger,  and  as  there  was  a  dispute  about  Funk's 
west  line,  he  wanted  it  surveyed,  and  settled.  That  he  went,  and 
Martin  and  Williams,  appellee's  vendor,  differed  as  to  where  the 
comer  of  the  Perry  tract  should  be,  and  finally  they  agreed  that 
he  should  go  to  a  post  oak  tuee  in  the  line  from  A  to  P,  which 
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both  agreed,  was  in  the  line  between  Williams  and  Martin,  and 
run  the  course  of  John  and  Robert  Martin's  deed  to  Williams — 
N.  60  degrees  W.  and  wherever  that  line  crossed  the  line  he  had 
just  before  run,  from  the  letter  O  in  the  plat  that  point  should 
be  the  comer.  That  he  ran  it  in  the  way  agreed  upon,  the  line  thus 
run  crossed  the  line  from  the  letter  O  near  a  small  gum,  which 
he  marked  as  a  comer,  to  which  Martin  and  Williams  agreed, 
he  then  surveyed  the  Perry  tract,  and  Martin's  deed  to  Perry 
was  made  from  his  field  notes  of  that  survey.  And  Creal  is 
sustained  by  the  deed  from  Martin  to  Perry,  and  from  Perry  to 
appellant.  Both  deeds  call  to  begin  at  a  stake  in  Spratt's  field  in 
Funk's  original  line,  running  thence  iN".  14  degrees  E.  180  poles 
to  a  gum  corner  to  Daniel  Williams.  If  it  be  conceded  that 
Martin  claimed  the  land  up  to  A  on  the  plat,  and  held  the  pos- 
session thereof  continuously  up  to  the  time  he  conveyed  to  Perry, 
appellant  acquired  title  to  the  land  beyond  that  comer. 
If  Martin  had  the  posscdsion  of  the  land  prior  to  the  date  of  the 
survey  made  by  Creal  there  is  evidence  conducing  to  show  that  he 
surrendered  the  possession  up  to  the  gum  corner  to  Williams,  and 
by  his  conveyance  to  Perry  limited  him  to  that  comer,  and  Perry's 
deed  to  appellant  calls  for  the  same  comer.  So  that  appellant 
had  neither  possessory,  nor  paper  title  to  the  land  claimed  in  thib 
action.     Wherefore  the  judgment  must  be  affirmed, 

» 

Read,  for  appellant. 


S.  M.  DoNNELL  V.  William  E.  Knox,  et  al. 

Animals — Sheep  Killed  by  Dogs — ^Action  For  Damages — Petition. 

In  an  action  for  damages  for  sheep  killed  by  dogs  the  petition  must 
allege  that  the  owner  of  the  dogs  had  received  the  notice  required  by 
the  statute,  or  that  his  dog^  had  kiUed  and  wounded  sheep  before. 
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January  5,  1871. 


DoNNELL  V.  Knox  et  al.  191 

Opinion  of  the  Court. 


Opinion  of  the  Couet  by  Judge  Lindsay: 

The  3rd  section  of  the  Act  of  January  Slst,  1865,  provided 
''That  every  person  owning,  having  or  keeping  any  dogs,  shall 
be  liable  to  the  party  injured  for  all  damages  done  by  such  dog." 
By  an  Act  approved  March  9th,  1868,  this  Statute  vsras'so 
amended  as  to  provide  that  the  person  owning,  having  or  keeping 
"dogs  by  which  sheep  are  killed  or  injured,  shall  not  be  liable  to 
the  party  injured  for  damages,  unless  he  shall  have  received 
previous  notice  that  his  dog  or  dogs  have  killed  or  wounded  sheep." 

The  sheep,  for  the  value  of  which  this  action  was  brought,  were 
killed  after  the  passage  of  this  last  act.  The  petition  does  not 
allege  and  the  proof  wholly  failed  to  show  that  either  one  of  the 
owners  of  the  dogs  had  received  the  notice  required,  or  that 
their  dogs  had  ever  killed  or  wounded  sheep  before  the  occasion 
complained  of.  The  peremptory  instruction  by  the  court  to  the 
jury  to  find  for  the  defendant  was  warranted  by  the  appellant's 
proof. 

Judgment  affirmed. 

Ross,  for  appellard. 

Phister,  Hargis,  for  appellee. 


James  Montgomery  v,  John  S.  Stapp. 

Vendor  and  Pnrchaner— improvements — ^Married  Woman's  Title  Bond. 

Where  improvements  are  made  on  land  under  a  title  bond  which  is  void, 
the  assessments  should  be  made  only  to  ameliorate  and  not  for  costs  of 
them,  and  the  material  used  from  land  should  be  deducted,  and  any 
improvement  made  after  notice  to  stop  should  be  dis -allowed. 

• 

Same. 

A  married  woman's  title  bond  is  void,  consequently  there  is  no 
enforcible  lien  on  her  land  therefor. 

APPEAL    FBOM    WASHINGTON    CIRCUIT    COURT. 

January  21,  1871. 
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Opinion  of  the  Coukt  by  Jitdge  Robertson: 

The  judgment  in  this  case  will  be  reversed  for  the  following 
reasons : 

1.  For  improvements  the  apepUee  is  entitled  only  to  ameliora- 
tions. And  the  assessment  seems  to  have  been  made  for  the  cost 
of  them.  And  moreover  the  material  used  from  the  land  oucht  to 
be  deducted,  and  any.  improvement  made  after  Mrs.  Montgomery 
gave  notice  to  stop  should  be  disallowed. 

2.  As  Mrs.  ^fontgomery  was  covert  when  she  signed  the  lx)nd  for 
a  title  the  contract  was  void,  consequently,  there  was  no  enforcible 
lien  on  her  land.  The  decree  for  selling  her  land  was  therefore 
unauthorized.  The  appellee  must  look  to  her  husband  alone  for 
reimbursement  or  reparation. 

Wherefore  the  judgment  for  the  sale  of  the  land  is  reversed 
and  the  cause  remanded  for  proceedings  against  the  husband  alone. 


John  W,  Lewis,  for  appellant. 
Hays,  for  appellee. 


Samuel  Duncan's  Admb.  v.  Amanda  Jenkins,  et  al. 

Guardian  and  Ward— New  Bond  Releases  Surety  in  Existing  Bond— AccnmnU- 
tive  Surety. 

Where  a  guardian  is  allowed  upon  his  own  motion  in  the  county 
court  to  execute  a  new  bond  for  the  express  purpose  of  releasing  from 
liability  his  surety  upon  his  original  bond,  and  the  new  bond  is  executed, 
approved  and  accepted  by  the  court,  the  former  surety  of  all  liability 
whateyer,  and  the  new  bond  is  not  accumulative  surety. 

APPEAL  FBOM  MARSHALL  CIBCIUT  COUBT.      C.  P.  DIV. 

January  6,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

This  court  by  its  decision  in  the  case  of  Watts  v.  Pettit's  Heirs, 
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Ist  Bush,  155,  clearly  recognizes  the  power  of  the  county  court 
under  the  provisions  of  the  Act  of  March  10th,  1856,  Isi  Vol, 
Stanton's  R,  8.,  581,  by  requiring  new  bonds  from  statutory 
guardians  to  release  the  surety  or  sureties  upon  existing  bonds 
from  all  liability  on  account  of  the  same. 

In  this  case  the  guardian  of  the  appellees  upon  his  own  motion 
was  allowed  to  execute  a  new  bond  for  the  express  purpose  of 
releasing  Duncan  from  liability  as  his  surety  upon  his  original 
bond. 

A  new  bond  was  executed  and  approved  and  accepted  by  the 
court  and  it  is  recited  in  the  order  itself,  ^'That  Samuel  Duncan 
can  be  and  he  is  hereby  forever  released  from  any  further 
liability  as  one  of  the  sureties  in  said  bond." 

The  language  of  the  statute  is  that  "When  the  security  of  a 
guardian  wished  to  be  released  as  such,  he  shall  apply  to  the 
county  court,"  &c.,  and  it  is  insisted  that  because  of  the  fact  that 
in  this  case  the  application  was  made  by  the  guardian  and  not 
by  the  surety,  that  it  does  not  come  within  the  provisions  of  the 
statute  and  that  Duncan's  representative  cannot  claim  that  his 
intestate  was  absolutely  released  from  liability,  but  only  that  the 
new  bond  was  cumulative  in  its  legal  effect.  We  think  that  it 
may  be  safely  assumed  that  the  guardian  made  the  application 
because  of  the  fact  that  his  suretv  Duncan  wished  to  be  released, 

1/  4 

and  this  fact  of  itself  brings  this  case  clearly  within  the  reason 
of  the  statute. 

We  are  of  opinion  that  the  appellants  exceptions  should  have 
been  sustained  as  to  the  claim  of  the  appellees,  and  the  action  of 
the  court  below  is  reversed  and  the  cause  remanded  for  furthei 
proceedings  consistent  with  this  opinion. 

Palmer,  for  appellant, 

Oilberi  &  Johnston,  for  appellee. 
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J.  D.  &  »T.  L.  Fannin  t\  C.  P.  Smaxldridge. 

Ejectment — ^Wills,  Powers  of  Attorney  and  Title  Bond  Admissible  as  Evidence. 

In  an  action  of  ejectment,  wills,  powers  of  attorney  and  title  bonds 

are    admissible    as    evidence    for   the    purpose    of    showing   that   the   party 

offering  them  claimed  under  those  to  whom  the  land  in  controversy  was 

patented. 

APPEAL  FROM  BOYD  CIBOUIT  COURT. 
January  7,  1871. 

Opinion  of  the  Court  by  Jitdge  Lindsay: 

From  the  evidence  in  this  case  it  appears  that  the  tract  of  one 
hundred  and  thirty  acres  of  land  surveyed  by  Fannin  is  within 
the  limits  of  the  grant  from  the  State  of  Virginia  to  Taylor.  It 
is  also  sure  as  a  matter  of  law  that  Smalldridge  was  at  the  time 
of  Fannin's  survey  in  actual  possession  of  the  two  hundred  and 
four  acres  he  claims  to  have  bought  from  Taylor's  representative. 

These  facts  are  subatantiallv  set  out  in  the.  caveat  filed  in  the 
register's  ofiice  by  Smalldridge. 

The  paper  title  upon  which  Smalldridge  relies  would  perhaps 
be  insufiicient  to  establish  his  right  as  against  Taylor's  heirs,  but 
the  copy  of  the  will,  the  power  of  attorney  to  appellee  and  the 
title  bond  of  appellee's  agent,  were  admissible  as  evidence  for  the 
purpose  of  showing  that  Smalldridge  claimed  under  the  party  to 
whom  the  land  in  controversy  was  patented. 

The  instructions  of  the  court  were  not  erroneous  considering 
the  evidence  in  the  case. 

There  is  nothing  in  this  record  to  show  whether  or  not  Small- 
dridge filed  a  copy  of  the  caveat  with  the  clerk  of  the  Carter 
county  court  within  fifteen  days  from  the  time  it  was  entered. 
The  certificate  of  the  register  is  not  dated,  but  as  this  point  was 
not  relied  upon  in  the  court  below,  it  cannot  be  made  available 
in  this  court.    Judgment  affirmed, 

Dulin,  for  appellant, 
Ireland,  Moore,  for  appellee. 
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Eli  Cubeent  &  Hibleb  v.  O,  V.  Talbott,  et  al. 

PartnershiiH-SeTvices    VoliintaTily    Rendered    by    Partner — Compensation — 
General  Rule^Exception. 

When  there  is  no  agreement  between  the  parties,  what  either  of  them 
are  to  receive  as  compensation  for  their  services,  it  is  a  general  rule, 
that  in  such  cases  neither  partner  will  be  entitled  to  any  such  compen- 
sation for  services  voluntarily  rendered  by  him  in  the  partnership 
business,  that  there  are  exceptions  to  this  general  rule  is  true,  but  to 
bring  a  case  within  any  such  exceptions,  there  must  be  some  very 
special  and  particular  state  of  facts. 

APPEAL  FEOM  BOUBBON  CIBCUIT  COUKT. 

January  4,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  appellants  Current  and  Hibler  who  are  the  successors  and 
entitled  to  the  interest  of  Thompson  in  the  assets  and  profits  of 
the  hotel  business  conducted  by  the  firm  composed  of  Redmon, 
Talbott  and  Thompson,  complain  that  the  court  below  in  the  settle- 
ment of  said  partnership,  erred  to  their  prejudice  by  allowing 
Talbott  $2000,  and  Mrs.  Redmon  $550  as  spcial  compensation 
for  services  rendered  by  each  of  them  in  the  management  and 
superintendence  of  the  firm  business,  and  this  error  this  court  is 
called  upon  to  correct 

There  was  no  agreement  between  the  parties  that  either  of  them 
were  to  receive  compensation  for  thir  services,  however  valuable 
they  might  prove  to  the  firm,  and  it  is  a  general  rule,  as  fixed 
as  it  is  just,  that  in  such  cases  neither  partner  will  be  entitled 
to  any  such  compensation  for  services  voluntarily  rendered  by 
him  in  the  partnership  business,  that  there  are  exceptions  to  this 
general  rule  is  true,  but  to  bring  a  case  within  any  such  exception 
there  must  be  *^some  very  special  and  peculiar  state  of  facts," 
Lee  V.  Lachbrooke,  8th  Dana,  21Jf.  Generally,  the  circumstances 
must  warrant  the  conclusion  that  the  partner  claiming  the  special 
compensation  had  been  re-elected  by  the  firm  as  its  agent,  and 
entrusted  with  the  sole  management  of  its  business,  as  in  the  case 


196  Kentucky  Opinions. 


Opinion  of  the  Court. 


of  Bradford  v.  Ktmherly,  3rd  Johnson,  Ch.  Reports,  J^Sl,  in  such 
cases  the  law  will  imply  an  agreement  upon  the  part  of  the  other 
partners  to  pay  a  reasonable  compenssation  for  the  services  of 
their  agent,  although  he  was  their  partner. 

There  may  be  other  cases  in  which  a  portion  of  the  partners  so 
far  neglect  to  perform  their  duty  as  to  amoimt  to  a  breach  of  good 
faith,  and  in  which  the  services  of  the  business  partner  so  far 
exceed  in  value  those  of  the  others  that  it  would  be  unconscientious 
to  refuse  him  some  compensation  at  the  hands  of  those  who  had 
profited  by  his  devotion  to  business  in  spite  of  their  neglect,  and 
bad  faith.  But  even  in  such  cases  compensation  could  only  be 
given  upon  the  idea  that  there  was  an  implied  contract  upon  the 
part  of  the  members  in  default  to  pay  for  the  extraordinary 
services  rendered. 

It  does  not  seem  to  us  that  either  Talbott  or  Mrs.  Redmon  bring 
themselves  within  either  of  these  exceptions.  Neither  of  them 
devoted  the  whole  of  their  time  to  the  managment  of  the  business 
of  the  firm.  They  both  boarded  their  families  at  the  hotel  with- 
out accounting  in  the  settlement  for  their  board.  The  business  of 
the  hotel  was  to  a  very  great  degree  entrusted  to  the  management 
of  the  clerk,  bar-keeper  steward  and  house-keeper  employed  and 
paid  by  the  firm.  And  it  is  also  in  proof  that  the  books  of  the 
livery  stable  owned  by  them  and  in  which  Thompson  had  no 
interest,  were  kept  by  the  clerk  of  the  hotel.  Again  no  claim 
was  set  up  by  either  of  them  for  compensation  for  their  services 
until  after  the  institution  of  this  suit  by  the  appellants  asking 
for  a  settlement  of  the  partnership  business.  Considering  all  the 
facts  developed  by  the  record,  we  are  inclined  to  the  opinion  that 
the  court  erred  in  allowing  the  claims  of  Talbott  and  Mrs. 
Redmon,  and  to  the  extent  of  the  same  the  judgment  is  reversed 
and  the  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 


Davis,  for  appellant. 

Hanson  &  Hanson,  for  appellee. 
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Nbwpobt  Stbeet  Railway  Co.,  v.  Jane  Cbumby. 

Negligence — ^Action  For  Damages — Street  Railway— <^ompTomi8e — ^Notes  For 
Damages— Power  to  Issue— Ratification  by  Stockholders. 

The  appellee  brought  an  action  against  the  appellant  for  injuries 
sustained  on  its  street  railway.  The  agent  and  superintendent  compro- 
mised the  suit  and  issued  the  company's  notes  for  the  amount  of 
damages  agreed  upon.  The  stock-holders  of  appellant  ratified  the  acts 
of  the  superintendent  in  settling  the  suit  and  issuing  notes  to  appellee 
'for  the  amount  of  damages  agreed  upon. 

In  this  action  on  the  notes  the  appellant  contends  that  there  is  no 
consideration  for  the  notes  and  that  they  Were  issued  without  the 
authority  of  the  company. 

Hdd,  that  the  settlement  of  the  damage  suit  is  a  good  consideration 
for  the  notes  and  the  ratification  of  the  superintendent's  acts  in  the 
premises,  though  informal,  was  sufficient  to  bind  the  company. 

Incompetent  Evidence — Failure  to  Object. 

Whether  the  evidence  to  prove  the  issue  was  competent  is  a  question 
not  before  us  as  it  was  admitted  without  objection. 

APPEAX  FBOM  CAMPBELL  CIBCUIT  COTTBT. 

January  25,  1871. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

From  the  evidence  which  was  not  objected  to  it  appears  that 
Robbins  who  executed  the  notes  was  the  agent  and  superintendent 
of  the  business  of  appellant  generally,  that  he  was  one  of  the 
board  of  directors  of  appellant  and  owned  a  majority  of  the 
stock  in  the  corporation,  and  Fisk  proves  after  the  notes  had  been 
executed,  he  informed  Morton  and  Kellogg  two  more  of  the  board 
of  directors  of  the  fact  and  they  approved  it,  making  a  majority 
of  the  directors  and  of  the  stock  of  appellant  who  approved  the 
compromise  of  the  suit  of  appellee  against  the  Covington  Railway 
Co.  in  which  appellant  was  interested,  and  by  which  said  suit  was 
dismissed.  He  also  proved  that  prior  to  the  commencement  of 
this  suit  the  superintendent  executed  notes  for  the  company,  but 
since  then  the  board  of  directors  has  made  an  order  to  the  effect 
that  he  should  not  thereafter  execute  notes  to  bind  the  company, 
vol.  4 — 14 
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And  he  furthermore  proved  that  he  regarded  Robbins  as  in  fact 
the  Newport  Street  Railway  Co.  as  he  owned  a  large  majority 
of  the  stock,  and  run  the  concern. 

On  the  other  hand  Bobbins  proved  that  he  had  no  authority  to 
execute  the  notes,  nor  to  bind  the  company,  and  when  they  were 
executed  he  so  informed  Mr.  Fisk,  and  told  him  the  president  of 
the  board  of  directors  was  absent;  but  that  he  replied  it  would 
be  right  he  supposed;  but  he  does  not  deny  the  fact  as  proved 
by  Fisk  that  the  track  being  repaired,  and  where  the  accident 
happened  by  which  appellee  was  very  dangerously  injured  was 
owned  by  appellant  and  the  Covington  Street  Railway  Company 
jointly,  and  was  equally  liable,  that  company  paying  the  same 
amount  for  the  compromise  that  appellant  gave  its  notes  for,  nor 
that  he  did  not  own  a  majority  of  the  stock,  nor  that  a  majority 
of  its  directors  approved  the  compromise  with  appellee  thou^ 
informally. 

The  question  of  authority  in  Bobbins  to  execute  the  notes  was 
for  one  of  fact,  which  was  submitted  to  the  jury  who  tried  the  case 
under  instructions  from  the  court  to  which  we  perceive  no  valid 
objections.  Whether  the  evidence  to  prove  the  issue  was  competent 
is  a  question  not  before  us,  as  it  was  admitted  without  objection. 

The  consideration  on  which  the  notes  is  founded  is  ample. 
The  dismissal  of  a  suit  by  appellee,  in  which  the  facts  show  she 
had  a  valid  cause  of  action. 

Wherefore  the  judgment  is  affirmed. 


Carlisle,  Webster,  for  appellant. 
Hawkins,  far  appellee. 
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John  P.  Nunnelly  v,  B.  C.  Zachaby,  et  al. 

Bills  and  Notea— Dishonor — Snit  by  Last  Indorser  Against  the  Dravrer  and  the 
Indorser  Who  Preceded  Him  on  the  Bill — Sufficiency  of  Petition 

A  petition  which  fails  to  allege  that  the  drawer  and  indorser  were 
notified  of  the  protest  is  bad  on  demurrer. 

New  Trial — ^Newly  Discovered  Evidence — ^Due  Diligence. 

The  appellant  stated  in  his  affidavit  in  support  of  his  motion  for  a 
new  trial  that  since  the  trial,  he  had  discovered  evidence  that  the  defend- 
ants had  notice  of  the  protest  of  the  bill  in  due  time,  that  he  did  not 
know  of  this  evidence  and  could  not  have  discovered  it  before  the  trial. 
Hd!d,  that  while  appellant  states  he  u^^ed  due  diligence  to  discover  the 
evidence,  the  facts  show  no  diligence  whatever  was  used  by  him,  and 
his  motion  for  a  new  trial  should  have  been  overruled. 


APPEAL    FROM   PULASKI    CIRCUIT    COURT. 

January  19,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  case  was  twice  tried  in  the  court  below.  On  the  first 
trial  a  special  judge  was  selected  by  agreement  of  the  parties,  and 
the  law  and  facts  submitted  to  him,  after  hearing  the  evidence 
he  rendered  a  judgment  for  appellees.  Appellant  then  moved  for 
a  new  trial  on  two  grounds.  First,  because  the  court  erred  in 
rendering  judgment  for  the  defendants.  Second,  because  since 
the  trial  he  has  discovered  testimony  material  to  the  issue  which 
he  could  not  procure  by  reasonable  diligence.  On  these  grounds  a 
new  trial  was  awarded  to  appellant,  which  was  objected  to  by 
appellees,  and  a  history  of  that  trial  is  incorporated,  in  a  bill  of 
exceptions,  and  forms  a  part  of  the  record.  In  the  new  trial  a 
special  judge  was  again  selected  by  the  parties,  tlie  judge  of  the 
circuit  having  declined  to  sit,  and  the  issue  of  fact  made  by 
the  pleadings  submitted  to  a  jury.  In  that  trial  appellant  was 
unsuccessful  and  he  has  appealed  to  this  court. 

The  action  was  brought  by  appellant  the  last  indorser  of  a  bill 
of  exchange  for  $2500  drawn  by  B.  C.  Zachary  on  A.  S.  Gilmore 
payable  to  the  order  of  C.  W.  Richardson  at  the  Bank  of  l^ew 
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OrleanB  five  months  after  date,  accepted  by  Gilmore  and  endorsed 
by  said  Richardson,  C.  A.  Zachary  and  appellant.  And  thus 
endorsed  sold  to  the  Farmers  Bank,  or  rather  to  its  branch  at 
Somerset  The  bill  was  protested  for  non-payment,  and  this 
action  was  brought  by  appellant  against  the  drawer  and  the 
indorser  who  preceded  him  on  the  bill  to  recover  from  them  the 
amoimt  which  he  alleges  he  had  been  compelled  to  pay  on  said  bill. 

In  his  original  petition  he  alleges  the  bill  was  regularly  pro- 
tested but  fails  to  allege  that  the  drawer  and  indorsers  wore  notified 
of  the  protest,  and  went  to  trial  without  such  allegation. 

In  support  of  his  motion  for  a  new  trial  he  offered  his  own 
affidavit,  and  that  of  E.  Milton.  In  his  own  he  states  that  since 
the  trial  he  had  discovered  that  he  can  prove  by  C.  Milton  that 
he  delivered  to  each  of  the  defendants  notice  of  the  protest  of 
said  bill  of  exchange  in  due  time,  that  he  did  not  know  when 
he  went  into  the  trial,  or  during  its  progress  that  he  could  prove 
the  facts  by  Milton  or  any  one  else ;  that  he  had  used  due  diligence 
to  discover  that  evidence,  but  failed  to  do  it  till  after  the  trial, 
and  Milton  in  his  affidavit  states  that  he  has  no  doubt  he  delivered 
notices  of  the  dishonor  of  the  bill  to  the  parties  thereto,  as  he  was 
the  cashier  of  the  bank,  and  it  was  his  habit  to  notify  parties  in 
such  cases. 

But  it  appears  that  Mr.  Milton  was  examined  as  a  witness  on 
that  trial  by  appellant,  and  he  was  not  asked  as  to  that  point, 
and  it  does  not  appear  that  he  was  ever  applied  to  before  the 
trial  by  appellant,  or  any  one  for  him  to  know  what  he  would 
prove  on  that  subject.  So  that  while  appellant  states  he  used  due 
diligence  to  discover  the  evidence  the  facts  show  no  diligence 
whatever  was  used  by  him.  And  that  ground  for  a  new  trial 
totally  failed.  ]S'or  was  there  any  reason  for  a  new  trial  made 
out  (^therwise. 

The  motion  therefore  should  have  been  overruled  and  as  the 
second  trial  resulted  favorable  for  appellees,  and  they  were 
entitled  to  a  judgment  on  the  first  trial,  even  if  an  error  was 
committed  on  the  second  trial  to  the  prejudice  of  appellant  he 
is  not  entitled  to  a  reversal  because  a  judgment  against  him  in 
the  same  action  had  been  improperly  set  aside. 

^Tierefore  the  judgment  is  affirmed, 

Scott,  for  appellant, 
James,  for  appellee. 
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Maby  F.  Fbanois  V,  Fountain  Rice,  et  al. 

Husband   and   Wife — Second   Husband — ^Wife's   Dower   in    First    Husband's 
Land— Sale  of  Dower — Conversion  of  Honey  by  Second  Husband. 

Appellant  had  before  her  second  marriage  sold  her  dower  interest  in 
the  lands  of  her  jQlrst  husband,  and  converted  it  into  money,  and  her 
husband  possessed  himself  of  the  money  by  her  consent  after  his 
marriage,  and  it,  therefore,  became  his  and  his  legal  right  to  it  when 
reduced  to  possession,  was  perfect. 

Same — Statute  of  Frauds — Resulting  Trust — ^Parole  Evidence. 

After  the  second  husband  possessed  himself  of  his  wife's  money  he 
purchased  other  land  with  it  and  took  the  deed  to  himself,  and  it  recited 
that  he  paid  the  consideration,  showing  that  he  had  appropriated  the 
money  and  made  the  purchase  to  his  own  accoimt.  Held,  that  after  the 
contract  was  thus  completed  and  acquiesced  in  for  more  than  twenty 
years,  parole  proof  of  admission  by  the  husband  that  he  had  purchased 
the  land  for  his  wife,  and  to  set  up  a  resulting  trust  is  inadmissible. 
Such  evidence  is  inconsistent  with  the  deed,  and  if  permitted  to  prevail 
would  be  to  violate  the  statute  of  frauds. 

APPEAL  FROM  MADISON   CIRCUIT  COURT. 

January  24,  1871.  . 

Opinion  of  the  Court  by  Judge  Peters: 

Appellant  claims  the  land  conveyed  by  Octavious  Goodloe  to 
her  late  husband,  insisting  that  it  was  paid  for  with  her  money, 
and  the  deed  having  been  made  to  her  husbandj  Thomas  K. 
Francis,  a  trust  resulted  to  her  for  said  land. 

The  first  question  to  be  considered  is,  did  Mrs.  Francis  pay  for 
the  land?  To  answer  that  question,  it  becomes  necessary  to 
examine  the  evidence.  At  the  time  of  her  marriage  with  T.  K. 
Francis,  she  was  the  widow  of  T.  Kennedy,  deceased,  and  as  such 
entitled  to  dower  in  certain  lands  in  Garrard  county,  owned  by 
said  Kennedy.  Rice  Wood  proves  that  while  she  was  a  widow 
he  purchased  her  dower  right  in  the  lands  in  Garrard  county 
owned  by  her  deceased  husband  by  a  written  contract,  for  which 
he  agreed  to  give  her  $6,000.     After  her  marriage  with  Francis 
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he  deposited  the  greater  part  of  the  money  in  his  own  name  in 
the  Richmond  Branch  of  the  Northern  Bank.  Very  soon  after  the 
money  was  deposited,  appellant  having  married  Francis,  came 
with  him  to  the  bank,  bringing  Shackelford,  the  clerk  of  the 
Madison  county  court,  with  them,  and  executed  and  acknowledged 
a  deed  to  him  for  her  dower  interested  in  said  land.  And  he 
gave  to  her  husband,  said  Thomas  K.  Francis,  a  check  for  $5,850 
of  the  money,  he  had  deposited  in  said  branch  bank,  retaining 
$150  on  account  of  some  difficulty  about  four  acres  of  the  land. 
That  difficulty  was  settled  by  permitting  him  to  retain  $38  or 
$40  out  of  the  purchase  price,  and  the  residue  of  the  $150  kept 
back  at  first,  he  paid  over  to  T.  K.  Francis. 

Silas  T.  Green  proves  that  in  1846  he  was  clerk  of  the  Richmond 
branch  of  the  Northern  Bank,  that  a  few  days  before  the  8th  of 
January  1846,  Rice  Wood  deposited  in  said  branch  bank  $5,850, 
which  sum  Thomas  K.  Francis  drew  on  the  last  named  day  on  the 
check  of  Wood,  and  had  the  same  placed  to  his  own  credit.  On  the 
20th  of  January  1846  said  Francis  gave  a  check  payable  tx> 
Oct.  Goodloe  for  $5,950.  The  facts  stated,  he  says  are  shown  by 
the  books  of  the  bank.  Francis  had  other  money  than  that  paid 
by  AVood,  at  the  time  deposited  in  the  bank,  and  paid  G^K)dloe 
more  than  he  received  from  Wood,  and  on  the  12th  of  January, 
1846  he  paid  to  John  B.  Francis  $6,000  by  a  check  on  said  bank. 

Appellant  had  before  her  second  marriage  sold  her  dower 
interest  in  the  lands  of  her  first  husband,  and  converted  it  into 
money,  and  Francis  her  second  husband  possessed  himself  of  the 
money  by  her  consent,  after  his  marriage,  and  it  thereby  became 
his,  and  his  legal  right  to  it  when  reduced  to  possession  was  per- 
fect, and  after  that  was  done,  it  could  not  have  been  interfered 
with,  even  by  a  court  of  equity  to  force  a  settlement  on  the 
wife  if  she  had  sought  it. 

The  foundation  of  appellant's  claim  is  that  she  paid  the  money 
for  the  land,  or  that  it  was  her  money  when  it  was  converted 
into  land;  if  she  fails  to  show  that,  her  claim  must  fail.  Her 
husband  could  certainly  have  waived  his  right  to  the  money 
received  from  Wood,  and  permitted  her  to  have  retained  and  used 
it,  or  to  have  invested  it  to  her  own  use;  but  there  is  no  suf- 
ficient evidence  of  such  waiver,  or  surrender  of  his  right.  He 
purchased  the  land  from  Goodloe,  and  conceding  that  the  money 
paid  for  it,  was  the  same  received  from  Wood,  still  he  took  the 
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deed  to  himself,  and  it  recites  that  he  paid  the  consideration 
showing  that  he  had  appropriated  the  money,  and  made  the  pur- 
chase on  his  own  account  and  for  himself.  After  the  contract 
was  thus  completed,  and  acquiesced  in  for  more  than  twenty- 
years  parol  proof  of  admission  by  the  husband  that  he  purchased 
the  land  for  his  wife,  and  to  set  up  a  resulting  trust  is  inad- 
missible. Such  evidence  is  inconsistent  with  the  deed,  and  if 
permitted  to  prevail,  would  be  to  violate  the  statute  of  frauds  and 
perjuries,  and  greatly  to  endanger  title  to  real  estate,  although 
resting  upon  deeds  executed,  and  authenticated  in  the  manner 
prescribed  by  law.  We  therefore  approve  the  judgment  of  the 
court  blow  in  refusing  appellant  the  land  conveyed  to  intestate  by 
0.  Goodloe,  and  adjudging  her  dower  in  the  whole  of  the  land 
described  in  the  pleadings. 

As  the  posthumous  child  took  an  interest  in  the  land  by  descent 
from  the  father,  and  died  in  infancy,  his  mother,  and  half  sister 
on  the  mother's  side  took  no  part  of  his  shate  of  the  land,  but 
on  his  death  it  passed  to  his  brothers  and  sisters  of  the  whole 
blood.    Sec.  9,  Chap.  SO,  1  Vol.,  R.  8.  pp.  421-2. 

Wherefore  the  judgment  is  affirmed. 

Turner  £  W.  B.  Smith,  for  appellant. 

m 

Burnam,  for  appellee. 
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J.  K.  &  A.  Funk  v.  Maetin  Mannisteb. 

Husband  and  Wife— Action  for  Necessaries  Famished  at  Wife's  Instance- 
Answer. 

The  denial  that  the  alleged  neceesarieB  were  furnished  at  the  wile's 
instance,  were  or  on  her  credit,  is  sufficient  to  bar  the  action  for  sub- 
jecting her  estate,  even  if  she  authorized  the  signature  of  her  name  to 
the  note. 

Same— Hon  est  Factum. 

The  answer  imports  a  plea  of  non  est  factum,  the  averment  that  ber 
name  was  signed  by  the  husband  in  her  absence  impliedly  negatlTes  hii 
authority. 

APPEAL  FROM  MABION   CIRCUIT   COURT. 

» 

January  11,  1871. 

Opinion  of  the  Court  by  Judge  Bobertson: 

The  denial  that  the  alleged  necessaries  were  furnished  at  the 
wife's  instance  or  on  her  credit,  is  sufficient  to  bar  the  action  for 
subjecting  her  estate  even  if  she  authorized  the  signature  of  her 
name  to  the  note,  for,  as  hitherto  adjudged,  there  was  no  statutory 
consideraton  for  the  note. 

Moreover  the  answer  imports  a  plea  of  n/m  est  factum;  for, 
connected  with  other  facts,  the  averment  that  her  name  was  signed 
by  the  husband  in  her  absence  impliedly  negatives  his  authoritr. 

It  seems  to  this  court  therefore  that  the  circuit  court  erred  in 
sustaining  a  demurrer  to  the  answer. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Lwle,  for  appellant. 

Ro  &  Fo,  for  appellee. 
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Opinion  of  the  Court. 


Young  Tuckee  i;.  S,  B.  Weight. 


Bills  and  Note»— Negligence  in  Presenting  Order — ^Laches. 

Due  diligence  in  protesting  and  presenting  an  order  for  collection  is 
required.  Where  a  defendant  fails  to  show  this,  he  is  heAd  guilty  of 
laches. 

APPEAL  FEOM  GBAVES  CIECUIT  COURT.   C.  P.  DIV. 

NoTember  15,  1871. 

Opinion  of  the  Court  by  Judge  Peters:    - 

Keeling  sold  his  land  and  conveyed  it  to  Carman  on  the  31st 
of  May  1864  for  the  price  of  $1100,  three  hundred  dollars  of 
which  were  by  agreement  of  Keeling,  Carman,  and  Wilson  who 
was  surety  of  Keeling  in  his  constable's  bond  to  remain  in  Car- 
man's hands  to  indemnify  Wilson  and  Tucker,  the  sureties  of 
Keeling,  who  held  a  mortgage  on  the  land  to  indemnify  them. 

On  the  25th  of  June,  1864,  Keeling  gave  appellee  an  order  on 
Carman  for  one  hundred  and  thirty  dollars  and  eighty-seven  cents, 
then  Carman  still  had  the  three  hundred  dollars  in  his  hands  to 
pay  off  liabilities  of  Keeling  as  constable,  because  Carman  proves 
that  it  was  about  one  month  after  he  purchased  the  land  that  he 
paid  over  the  three  hundred  dollars  to  Keeling,  and  the  deed  to 
Carman  shows  that  the  sale  was  on  the  31st  day  of  May,  1864. 

It  was  the  duty  of  appellee  to  have,  with  due  diligence  presented 
the  order  to  Carman  and  collected  the  monev,  or  had  the  order 
protested,  he  fails  to  show  that  he  had  done  so.  How  long  after 
the  date  of  the  order  till  appellee  presented  it  does  not  appear,  but 
he  did  not,  with  due  diligence  present  it,  and  demand  payment 
and  the  court  below  should  have  allowed  a  credit  to  appellants 
for  the  amount  thereof  from  its  date.  And  for  that  error  the 
judgment  is  reversed,  and  the  cause  is  remanded  with  directions 
to  award  a  new  trial  and  for  further  proceedings  consistent 
with  this  opinion. 

L.  Anderson,  for  appellant. 
W.  W.  Bohertsonj  for  appellee. 
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C.  Fitch  v.  Commonwealth  foe  E.  Bambeboes  &  Co. 


Sheriff— Failure  to  Return 

The  cause  of  action  set  out  in  the  petition  is  the  failure  by  the  sheriff 
and  his  deputy  to  return  the  execution  to  the  office  from  whence  it 
issued,  for  thirty  days  after  the  return  day  thereof,  no  damage  beyond 
the  debt  claimed.  Hdd,  that  30  per  cent  damages  cannot  be  recovered 
on  the  allegations  of  the  petition. 

APPEAL  from   MEADE   CIECUIT   COUET. 
January  20,  1871. 

Opinion  of  the  Couet  by  Judge  Peters: 

After  the  demurrer  was  sustained  to  the  original  petition,  a 
supplemental  petition  was  filed,  upon  another  boAd  of  the  sheriff 
with  different  obligors,  and  the  original  petition  was  abondoned. 
The  action  was  brought  against  the  sheriff  for  a  failure  to  return 
an  execution  for  thirty  days  after  the  return  day  thereof  without 
reasonable  excuse  therefor,  and  the  court  below  rendered  judg 
ment  for  the  amount  of  the  debt  interest  and  costs  and  thirty 
per  cent  damages  thereon. 

This  judgment  cannot  be  sustained.  It  is  true  that  the  cause 
of  action  set  out  in  the  petition  is  the  failure  by  the  sheriff  and 
his  deputy  to  return  the  execution  to  the  oflSce  from  whence  it 
issued,  for  thirty  days  after  the  return  day  thereof,  but  appellees 
do  not  claim  any  damages  beyond  the  debt,  interest  and  costs  in 
the  petition.  And  as  they  failed  to  apprise  appellants  by  any 
averment  in  the  petition  that  the  30  per  cent,  damages  were 
claimed,  they  were  not  entitled  to  recover  the  same. 

AA'herefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 

Walker,  for  appellant, 

Alexander,  for  appellee. 
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Cabrijb  Woods,  et  al  v.  J.  B.  Thompson,  et  al. 

Trusts— Fiduciaries  Entitled  to  Compensation. 

Wliere  a  fiduciary  faithfully  performs  the  duties  of  a  trust,  and  there 
is  no  want  of  zeal  or  ability,  he  is  entitled  to  a  reasonable  compensa- 
tion for  the  purchase  and  preservation  of  an  estate  of  infants. 

Attorney  and  Client — ^Attorney  Acting  in  Fiducial  Capacity — Fees. 

An  attorney,  acting  as  a  fiduciary,  is  entitled  to  a  reasonable  compen- 
sation for  defending  suits  against  the  estate. 

Same — Fiduciaries  not  Bound  to  Proyide  Funds  to  Protect  the  Estate. 

Where  a  sale  of  infants'  lands  are  ordered,  their  trustee  is  not  bound 
to  individually  provide  funds  with  which  to  better  protect  their  interest, 
a  selection  by  him  of  their  father  to  purchase  the  estate  on  time,  is  a 
sufficient  compliance. 

Infanta— Guardian  ad  Litem  not  Appointed — ^Waiver. 

Under  a  sale  of  infants'  lands,  as  legatees,  to  coerce  a  debt  due  by 
their  ancestor,  after  they  have  come  into  court  by  a  guardian  of  their 
own  selection,  he  being  their  father,  a  natural  guardian,  and  making 
defense  to  the  action,  they  cannot  complain  of  the  lack  of  appointment 
by  the  court  of  a  guardian  ad  Litem. 

APPEAL  FROM  MERCEB  CIRCUIT   COURT. 

Jime  18,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

In  September,  1868,  J.  B.  Thompson,  Jr.,  and  Philip  B. 
Thompson,  Jr.,  filed  their  petition  in  equity  in  the  Mercer  Cir- 
cuit Court  against  J.  Thomas  Woods,  and  alleged  that  previously 
to  that  time  Philip  B.  Thompson,  Sr.,  conveyed  to  said  Woods 
a  certain  dwelling  house,  out-houses,  grounds,  &c.,  in  Harrods- 
burg,  known  as  the  property  conveyed  by  Qeo.  S.  Pettibone  to 
said  Thompson  in  trust  for  Nancy  Hyronemous  and  children,  in 
July,  1855,  for  the  partial  consideration  of  twenty-two  hundred 
and  thirty-five  dollars  and  forty-five  cents,  which  said  Woods 
undertook  and  promised  to  pay  to  said  J.  B.  and  P.  B.  Thompson, 
Jr.,  on  or  before  the  first  day  of  September,  1868,  to  secure  the 
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payment  of  which  a  lien  was  reserved  on  said  real  estate,  in  the 
deed.  That  the  money  had  not  been  paid,  and  they  prayed  for 
a  foreclosure  of  their  lien,  and  a  sale  of  the  property  to  pay 
the  debt. 

At  the  Xovember  term,  1868  of  the  Mercer  Circuit  Court, 
Woods  answered  the  petition,  admitting  the  allegations  thereof, 
and  consenting  to  the  sale  of  the  property,  and  asked  that  the 
whole  of  it  might  be  sold. 

At  the  same  term  of  the  court,  Owen  Hyronemous,  Carrie 
Woods,  Francis  Hyronemous,  and  Lucy  Hyronemous,  filed  their 
petition  to  be  made  defendants  to  said  suit.  They  were  made 
defendants  and  by  consent  their  petition  was  taken  as  their 
answer.  In  which  they  allege  that  Carrie  Woods,  F.  Hyronemous 
and  Lucy  Hyronemous  are  infants,  and  petition  by  H.  W. 
Hyronemous,  their  father  and  next  friend,  that  they  are  the 
children  of  Xancy  Hyronemous  deceased,  the  said  Carrie  Woods 
being  the  wife  of  said  J.  Thomas  Woods,  and  charge,  that  they 
have  an  interest  in  the  property  sought  to  be  sold.  That  the 
same  had  been  sold  under  a  judgment  of  said  court,  by  the  com- 
missioner, in  cases  of  Mayhall,  d-c.  v.  H.  W,  Hyronemous. 
consolidated,  but  that  the  deed  from  P.  B.  Thompson,  Sr.  to  J. 
T.  Woods  contains  some  mistakes  in  its  recitals,  and  which  they 
aver  are  not  true,  that  the  plaintiffs  in  the  suit  did  not  pay  for 
said  property  $2235.44.  That  said  Thompson  purchased  said 
property  as  trustee  of  their  mother  and  of  themselves,  at  the 
commissioner's  sale,  for  the  sum  of  $1707.27,  that  the  deed  to 
Woods  reserving  a  lien  for  the  sum  claimed  by  plaintiffs,  was 
unauthorized,  that  Woods  never  accepted  it,  and  had  no  right 
to  do  so,  if  he  had  done  it,  and  that  plaintiffs  had  no  right  to 
recover  any  more  than  the  $1707.27,  which  were  paid  for  the 
property,  with  the  interest  from  the  date  of  the  sale.  And  deny 
that  there  were  any  expenses  attending  the  consolidated  suits  of 
Mayhall  and  others  against  H.  W.  Hyronemous,  other  than  what 
are  included  in,  and  make  up  the  sum  of  $1707.27,  and  for  that 
sum  alone  the  property  is  liable ;  that  it  is  worth  $7000,  and  was 
purchased  by  said  Thompson,  although  in  the  name  of  Woods, 
for  the  benefit  of  the  petitioners,  they  being  the  only  children  of 
Mrs.  Nancy  Hyronemous,  deceased,  and  that  no  lien  exists  on 
said  property  any  more  than  the  sum  of  $1707.97. 

On  the  17th  of  May,  1869,  judgment  was  rendered  in  favor 
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of  the  plaintiffs,  for  the  sum  claimed  by  them,  viz:  $2235.44, 
with  interest  from  the  1st  of  September,  1868,  till  paid,  and  costs, 
the  lien  was  foreclosed  and  a  sale  of  all  the  property  adjudged, 
on  a  credit  of  four  months.  And  so  much  of  the  proceeds  of  the 
sale  as  should  be  required  therefore,  were  to  be  applied  to  the 
payment  of  the  debt  to  the  Thompsons,  and  the  further  expenses 
incurred  by  the  sale.  The  bond  of  the  purchaser  to  be  taken 
payable  to  the  commissoner. 

The  property  was  sold  at  the  June  county  court,  1869,  as  the 
commissioner  reports,  and  P.  B.  Thompson,  Jr.,  became  the  pur- 
chaser at  the  price  of  $3,500,  and  executed  bond  therefor. 

At  the  term  to  which  the  commissioner  made  his  report  of  the 
sale,  appellants  filed  exceptions  thereto,  8  in  number. 

1.  That  the  sale  was  not  made  bv  the  commissioner  in  the 
manner  authorized  by  the  judgment. 

2.  Because  the  report  does  not  state  "the  facts  and  character  of 
the  sale." 

3.  The  sale  was  illegally,  wrongfully  and  fraudulently  made. 

4.  Because  said  property  being  divisible,  the  commissioner, 
before  he  made  the  sale,  was  directed  by  the  attorney  for  the 
defendants,  to  sell  only  so  much  of  said  property  as  was  necessary 
to  pay  the  debt,  interest  and  cost,  which  instruction  he  willfully 
and  wrongfully  refused  to  follow,  but  sold  the  whole  of  the  prop- 
erty, against  the  protest  of  defendants,  and  it  brought  little  more 
than  one  half  of  its  value. 

5.  Because  said  property  being  divisible,  the  said  Woods, 
acting  for  himself  and  for  the  other  defendants,  offered  to  buy 
and  pay  the  debt,  interest  and  cost  for  said  proptrey,  less  fifty 
feet  to  be  laid  off  on  the  south  side,  the  whole  length  of  the  lots. 
Frequently  while  the  commissioner  was  selling  he  made  said  offer, 
and  insisted  that  the  commissioner  should  crv  his  bid,  but  he 
refused  to  do  so,  and  was  governed  by  plaintiffs,  who  directed 
him  not  to  regard  his  offers. 

6.  Because  the  sale  was  not  properly,  sufficiently  or  legally 
advertised. 

7.  That  said  sale  was  a  fraud  on  the  rights  of  said  defendants, 
and  if  permitted  to  stand  will  result  in  defrauding  defendants 
out  of  their  interest  in  said  property. 

8.  They  except  to  said  report  on  the  same  grounds  on  which 
their  motion  is  based  to  set  aside  and  quash  said  sale. 
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The  exceptions  to  the  report  were  overruled,  and  it  was  con- 
firmed, the  commissioner  ordered  to  collect  the  money,  pay  the 
plaintiffs  their  debt,  and  retain  the  surplus,  subject  to  the  future 
order  of  the  court.  With  this  judgment  appellants  were  dissatis- 
fied, and  the  evidence  heard  on  the  trial  of  their  exceptions  to  the 
report  of  the  sale  was  embodied  in  a  bill  of  exceptions,  which 
was  allowed  and  enrolled. 

They  then  gave  notice  to  the  purchaser  of  the  property  of  their 
intention  to  move  the  court  at  its  July  term,  1869,  to  quash  said 
sale  on  grounds  stated  in  their  notice.  And  also  notified  them, 
and  P.  B.  Thompson,  Sr.,  of  their  intention  to  move  said  court, 
on  a  named  day  of  the  term  aforesaid,  to  set  aside  the  judgment 
of  sale  for  various  reasons  therein,  particularly  set  forth. 

1.  Because  said  judgment  was  rendered  prematurely,  and 
before  said  action  stood  for  trial,  according  to  the  provisions  of 
the  Code, 

2.  Because  Carrie  Woods,  formerlv  Hyronemous,  Frank 
Hyronemous  and  Lucy  Hyronemous,  were  infants  when  the  action 
was  brought  and  were  still  infants,  and  no  defense  to  the  action 
was  made  for  them,  or  either  of  them,  by  a  guardian  regularly 
appointed,  a  guardian  ad  litem,  or  any  guardian  of  any  kind. 

3.  Because  of  misprisions  of  the  clerk  of  the  Mercer  Circuit 
Court  in  said  action,  during  the  progress  thereof. 

4.  Because  of  other  erroneous  proceedings  in  said  action  against 
said  infants  "which  do  not  appear" 

5.  Because  the  court  directed  all  of  the  property  to  be  sold 
instead  of  directin^:  a  sale  of  only  so  much  of  it  as  would  be 
necessary  to  pay  said  debt. 

The  reasons  for  quashing  the  sale,  as  set  forth  in  the  notice 
for  that  purpose,  are  substantially  the  same  as  thos6  contained 
in  the  exceptions  to  the  commissioner's  report  of  the  sale,  and 
for  setting  aside  the  judgment;  amplified  however,  and  with 
the  addition  that  during  the  sale  Woods  and  Kyle,  as  the  agent 
of  appellants,  repeatedly  offered  to  pay  the  debt  for  the  property, 
less  fifty  feet  taken  from  the  south  side,  the  whole  length  of  the 
lots,  and  that  they  were  able  to  pay  said  sum,  and  to  give  bond 
wnth  ample  surety  therefor,  their  sureties  being  present  and  ready 
to  join  them  in  executing  a  good  bond,  but  that  the  commissioner 
refused  to  accept  their  offer,  or  to  cry  their  bid. 

All  their  motions  were  overruled,  and  the  sale  confirmed,  and 
from  these  several  rulings  of  the  court  appeals  are  prosecuted. 
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First  as  to  the  suflSciency  of  the  petition  of  appejlees  and  their 
judgment  against  Woods  for  a  sale  of  the  property  to  satisfy 
their  claim.  P.  B.  Thompson,  Sr.,  does  not  deny  that  he  pur- 
chased for  the  benefit  of  Mrs.  Hyronemous'  children,  and  conveyed 
it  to  Woods  to  effectuate  that  purpose ;  but  so  much  of  that  trans- 
action is  loudly  complained  of,  as  secures  to  said  Thompson 
in  the  deed  $527.47,  tiie  difference  between  the  amount  for  which 
he  purchased  it,  and  the  consideration  inserted  in  his  deed  to 
Woods. 

His  deposition  is  taken  in  the  case  and  he  explains  how  this 
difference  is  made  up;  as  a  faithful  fiduciary  it  was  his  duty  to 
r^ist  the  efforts  of  the  creditors  of  H.  W.  Hyronemous  to  subject 
the  property  to  the  payment  of  his  debts,  and  that  he  could  not  do 
without  the  expenditure  of  money,  if  he  had  employed  counsel 
he  would  have  had  them  to  pay,  and  if  he  rendered  the  services 
himself,  being  a  lawyer,  and  performed  them  skillfully  and  faith- 
fully, no  reason  is.  perceived  why  he  should  not  be  allowed  a 
reasonable  compensation.  The  ancient  doctrine  that  a  fiduciary 
is  not  entitled  to  compensation  for  services  rendered  to  his  bene- 
ficiaries, does  not  prevail  now,  where  they  are  faithful  and  there 
is  no  charge  that  there  was  want  either  of  zeal  or  ability  on 
the  part  of  P.  B.  Thompson  in  the  defense  made  by  him  to  the 
actions,  and  the  sums  charged  for  money  expended  and  services 
does  not  seem  to  be  unreasonable,  and  no  error  was  committed 
by  the  court  below  in  allowing  it. 

P.  B.  Thompson,  Sr.,  the  trustee,  had  no  trust  fimds  in  his 
hands,  with  which  to  pay  off  the  debts  of  Mayhall  and  others, 
nor  had  he  the  means  of  his  own,  as  the  evidence  shows  to 
advance  to  pay  the  same,  but  as  the  sale  was  on  a  credit,  and  he 
could  buy  and  furnish  the  requisite  surety,  he  adopted  that  as 
the  only  plan  perhaps,  in  his  power  to  secure  the  property  to  the 
beneficiaries,  and  selected  Woods,  the  husband  of  one  of  the 
beneficiaries  and  related  to  the  others,  as  the  person  best  suited 
to  undertake  the  trust,  the  selection  was  altogether  proper ;  Woods 
could  have  paid  the  money,  as  appears  from  the  evidence,  before 
the  last  sale,  and  if  he  would  mot  do  it,  the  Thompsons,  who  it 
seems  had  to  borrow  the  money  to  pay  the  debts,  were  not  bound 
to  wait 

The  testimony  very  decidedly  preponderates  to  the  conclusion 
that  the  deed  was  made  to  Woods  under  an  arrangement  between 
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Thompson,  Sr.,  and  himself,  that  he  would  advance  the  money 
and  hold  the  property,  he  does  not  deny  it  in  his  answer,  nor 
disprove  it  in  his  testimony,  and  why  he  changed  his  mind  is 
not  explained.  Indeed  he  admits  the  allegations  of  the  petition 
in  his  answer  thereto,  and  oflFers  up  but  one  prayer  therein,  and 
that  is  that  "the  whole  of  said  property  be  sold,"  and  consents  to 
sale  on  condition  that  it  is  all  sold  as  it  seems. 

He,  by  his  marriage,  became  the  guardian  of  his  minor  wife, 
and  assumed  to  act  for  the  other  beneficiaries,  and  if  there  was 
any  wrong  in  the  judgment  which  conforms  to  the  prayer  in  Jiis 
answer,  it  would  seem  that  the  responsibility  should  rest  on  him. 
But  may  there  not  have  been  a  strong  sensible  reason  for  desiring 
that  the  first  sale  should  cover  the  whole  of  the  property?  It 
had  already  been  adjudged  that  it  was  subject  to  the  debts  of  H. 
W.  Hyronemous,  it  was  known  that  it  would  bring,  or  was  worth 
more  than  the  amount  of  the  judgments  against  him,  for  which  it 
was  then  to  be  sold,  and  if  the  friends,  or  a  friend  of  his  children 
could  buy  it  for  them  at  said  sale,  it  would  secure  it  to  them. 
Be  the  motive  whatever  it  may  however,  the  transfer  of  the  title 
to  Woods  is  not  assailed  successfully,  and  seems  to  have  been  the 
most  judicious  and  prudent  disposition  that  could  have  been 
made  of  the  title  at  the  time — in  which  he  acquiesced,  and  the 
sale  was  made  in  conformity  to  the  judgment,  which  was  the  rule 
for  the  action  of  the  commissioner,  and  from  it  he  could  not 
depart.  Nor  is  it  perceived  how  appellant  are  prejudiced  thereby. 
Their  own  witnesses  prove  that  the  fifty  feet  taken  oflF  the  south, 
the  length  of  the  lots,  would  not,  after  being  severed  from  the 
residue  of  the  property,  have  been  worth  over  $200,  and  it  would 
have  injured  the  balance  at  least  $1000.  But  it  is  not  perceived 
if  appellants  were  so  desirous  to  save  the  property  why  they  did 
not  purchase  it,  for  it  could  not  matter  to  them  what  they  bid  for 
the  whole  of  it,  they  were,  and  would  have  been  only  bound  to  pay 
the  debt  to  appellees,  the  balance  would  be  theirs,  so  that  the 
amount  they  bid,  no  matter  how  much,  would  not  have  increased 
the  amount  they  would  have  to  pay  out  It  is  utterly  impossible 
to  show  how  they  could  have  been  prejudiced  by  the  refusal  to 
recop^ize  their  bid  for  a  part  of  the  property,  when  if  they  had 
bought  it  all  at  whatever  price '  they  may  have  bid,  they  would 
only  been  required  to  pay  the  debt  of  $2235.44,  for  which  it 
was  sold. 
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As  to  the  objection  that  no  guardian  was  appointed  to  defend 
for  them.  They  as  actors  had  oome  into  court  by  a  guardian  of 
their  own  selection,  and  he  their  father,  natural  guardian,  every 
defense  was  made  that  could  have  been  made  for  them,  they 
asked  no  other  guardian  than  the  one  they  had  selected,  and  on€l 
for  whom  Mrs.  Carrie  Woods  had  exchanged  her  husband  and 
legal  guardian.  There  was  no  failure  of  defense  for  want  of  tf 
proper  guardian,  and  it  would  have  seemed  officious  in  the  court 
to  have  displaced  their  parent  and  natural  guardian,  to  have  put 
another  in  his  place. 

Upon  a  review  of  the  whole  case  we  perceive  no  error  pre- 
judicial to  appellants,  and  the  judgment  must  therefore  be 
affiTtned, 

Kyle  J  for  appellants, 

Thompson,  for  appellees. 


Ohio  Riveb  Pbtkoleum  Company  v,  James  D.  Young. 

Accounts  and  Accounting— -Payment  After  Acceptance  Given—Application  of 
Payments. 

A  was  working  for  B,  and  an  agreed  settlement  was  made  up  to  a 
eertain  date,  wluch  was  closed  by  acceptances  given  by  B.  Afterwards 
A  continued  to  work  for  B  and  payments  were  made  him  from  time  to 
time.  Hdd,  that  B  would  not  have  the  right  to  ask  that  the  payments 
should  be  applied  to  the  acceptances  first. 

APPEAL  FBOM  LEWIS   CIEOTJIT   COUET. 

June  8,  1870. 

Opinion  op  the  CotrEx  by  Judge  Habdin: 

The  appellee,  Yoimg,  brought  this  action  on  two  orders  drawn 
npon,  and  accepted  by,  the  "Ohio  River  Petroleum  Company," 
one  of  them  dated  August  14,  1865,  for  $100,  and  the  other 
dated  September  28,  1865,  for  $120.  Both  sums  were  due  for 
boarding  hands  for  the  company, 
vol  4 — 16. 
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The  defense  was,  payment  of  $200  March  31,  1866,  and  a  set- 
oflF  of  a  claim  for  the  rent  of  a  house  from  April,  1865,  till 
November,  1866,  at  four  dollars  per  month,  amoimting  to  $76. 

By  a  reply  the  plaintiff  controverted  the  set-off,  admitting  the 
occupancy  of  the  house,  but  averring  that  plaintiff  did  so  with- 
out charge,  while  in  the  appellant's  service,  and  he  further  admitted 
the  receipt  of  the  $200,  and  also  subsequent  payments  of  $50, 
April,  1866,  $50  May,  1866,  $51  June,  1866  and  $10  Jidy,  1866! 
But  the  plaintiff  alleged  that  at  the  date  of  the  payment  of  $200. 
the  company  was  indebted  to  him  for  work  in  their  service  at  the 
price  of  two  dollars  per  day,  as  well  as  upon  the  acceptances  for 
boarding  hands,  and  that  upon  a  partial  settlement,  then  made 
between  him  and  the  superintendent  of  the  company,  there  was 
due  to  him  $349,  not  including  his  work  for  March,  1866;  and 
that  he  continued  to  work  at  the  rate  afd.  till  the  16th  of 
July,  1866 — 116  3-4  days,  amounting  to  $232.75,  and  that  neiM^r 
the  $200,  nor  any  of  the  other  payments  were  receipted  on  the 
acceotances  but  all  of  them  were  for  work,  barring  the  accept?pces 
wholly  unpaid. 

The  court  seems  to  have  held  the  plaintiff  to  account  for  rent 
at  as  high  a  rate  as  the  use  of  the  house  was  worth,  but  would 
not  apply  the  admitted  payments  in  discharge  of  the  balance 
of  the  acceptance,  holding  the  payments  to  have  been  made  on 
account  of  work,  and  rendered  judgment  for  the  plaintiff  for  $140, 
from  which  this  appeal  was  taken. 

The  evidence  conduces  to  the  conclusion  that  at  least  the  amoimt 
of  the  judgment  was  owing  to  Young,  and  although  the  testimony 
of  Miles,  the  superintendent  of  the  company,  is  in  effect,  that 
in  making  the  payment  of  $200  he  believed  and  intended  that  it 
was  to  be  applied  in  part  payment  of  the  acceptances,  yet  as 
they  were  not  surrendered  or  credited,  and  the  plaintiff  may  not 
have  so  understood  the  intention  of  Miles  in  paying  the  money. 
and  elected,  as  he  had  a  right  to  do,  in  the  absence  of  a  different 
direction  at  the  time,  to  treat  the  payment  as  upon  the  account 
for  work,  and  not  upon  the  acceptances,  we  do  not  feel  authorized 
to  reverse  the  judgment  of  the  court  below  upon  a  mere  technical 
objection,  which  is  not  at  all  certainly  sustained  by  the  weight  of 
the  evidence.    • 

Wherefore  the  judgment  is  affirmed. 

0.  M.  Thomas,  for  appellant 

0.  T.  Halhert,  for  appellee. 
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John  Cabpenteb  v.  John  Strain,  et  al. 

Judgment — ^Erroneous — ^Long  Acquieecence. 

An  erroneous  judgment  which  has  never  been  reversed  and  which  has 
been  recognized  for  nearly  twenty  years  will  be  upheld. 

APPEAL   FBOM   ALLEN    CIKOUIT   COURT. 
January  27,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  conveyance  from  Richard  to  John  Carpenter  executed  in 
September,  1845  was  by  the  decree  of  a  court  of  competent  juris- 
diction in  a  proceeding  to  which  both  the  vendor  and  vendee  were 
parties  set  aside  and  declared  to  be  null  and  void.  This  decree 
remains  unreversed  and  in  full  force  and  eflfect.  A  short  time 
after  its  rendition  about  the  year  1847,  appellant  abandoned  the 
possession  of  the  lands  said  deed  purported  to  convey  to  him,  and 
it  does  not  satisfactorily  appear  that  he  has  at  any  time  since 
then,  asserted  claim  to  the  same.  He  certainly  has  wholly  failed 
to  comply  with  his  contract  to  take  care  of  and  provide  for  the 
grantor  and  his  wife,  which  was  the  consideration  for  the  con- 
veyance. It  appears  too  that  from  1847  to  1866  when  the  grantor 
died,  he  continuously  occupied  and  controlled  said  land,  claiming 
it  all  the  while  as  his  own.  While  it  may  be  possible  that  the 
decree  in  the  case  of  Hem  &  Others  v.  Carpenter,  et  al,  was 
erroneous,  as  the  court  may,  have  only  intended  to  hold  the  deed 
void  as  to  antecedent  creditors,  yet  as  it  has  never  been  reversed, 
and  as  it  has  for  nearly  twenty  years  been  recognized  as  valid 
and  binding  both  by  the  appellant  and  his  father,  and  as  the 
appellant  during  all  that  time  wholly  failed  to  perform  his  part 
of  the  contract  of  sale,  it  is  too  late  now  for  him  to  assert  claim, 
as  against  the  devisees  of  his  said  father.  Equity  would  have 
relieved  Richard  Carpenter  against  the  claim  of  appellant,  and 
his  devisees  occupy  an  attitude  equally  favorable.  We  are  of 
•opinion  that  the  petition  was  properly  dismissed. 

Judgment  afftrmed. 

Mulligan,  Bates,  for  appellant. 

Harlan  &  N.,  for  appellee. 
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H.  Gbotenkempek  &  Co.  v.  Hill  &  Smith. 

Conditional  Sale— Deliyory  of  Property  With  Seatnration. 

DeliTery  of  whisky  to  a  warehouseman,  with  an  agreement  to  pay  00 
cents  per  gallon  and  the  vendor  to  have  half  the  profits  over  and  above 
that  sum,  is  held  to  be  a  conditional  sale,  with  an  equitable  interest. 

Same— Liability  for  Failure  to  SeU  at  Highest  Market  Price. 

The  assignee  of  an  interest  in  whisky  stored  in  a  warehouse,  is  entitled 
to  receive  the  benefits  of  the  highest  market  rate  offered  for  the  goods, 
on  a  bona  fide  bid,  therefor. 

Same. 

A  warehouseman,  holding  goods  on  a  conditional  sale,  offered  whisky 
on  hand,  on  October  15,  for  $1.60  per  gallon.  Asked  to  send  samples  for 
inspection  and,  on  receipt  of  same,  the  purchaser  wired  acceptance.  The 
warehouseman  reported  a  prior  sale,  ten  days  before,  at  $1.20  per  gallon. 
Held,  that  he  was  liable  to  the  assignee  of  the  original  vendor  for  the 
difference  in  price  of  the  two  offers. 

Factors  and  Brokers — ^Warehousemen. 

In  the  absence  of  an  agreement  or  proof  as  to  expenses,  advances,  inter- 
est, etc.,  a  warehouseman  can  only  charge  for  legitimate  storage,  and  a 
commission  for  selling. 

APPEAL  FROM  KENTON   CIECUIT  COURT. 

June  2,  1870. 

i 

Opinion  of  the  Court  by  Judge  Williams: 

M.  S.  Dehoney,  a  manufacturer  of  whiskey  at  Warsaw,  Ken- 
tucky, arranged  with  Hall  &  Long  of  Louisville,  to  advance  him 
funds  to  carry  on  his  business  and  they  were  to  sell  the  whiskey, 
reimburse  themselves,  according  to  the  stipulated  terms,  and  pay 
over  to  him  the  surplus. 

When  Dehoney  had  some  154  barrels  of  whiskey  manufactured 
Hall  <&  Long  determined  to  make  no  more  advances,  but  required 
an  adjustment  of  balances,  whereupon  Dehoney  made  an  arrange- 
ment with  Grotenkemper  &  Co.,  of  Cincinnati,  by  which  he  was 
to  ship  the  whiskey  to  them,  or  rather  warehousmen  in  Covington, 
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and  transfer  to  them  the  warehouse  receipt,  they  paying  him  sixty 
cents  on  the  gallon  and  he  to  have  half  the  net  profits  over  and 
above  that  sum;  according  to  this  arrangement  Grotenkemper  & 
Co.  deducted  a  small  account  against  Dehoney,  the  costs  of  trans- 
porting the  whiskey,  and  gave  their  acceptance  at  90  days  time  for 
the  remainder,  $3,400,  which  Dehoney  at  once  endorsed  to  Hall 
&  Long  on  an  adjustment  of  their  accounts;  these  transactions 
occurred  in  November,  1867. 

Matters  thus  remained,  with  but  little,  if  any,  of  the  whiskey 
sold,  until  October  15,  1868,  when  a  party  representing  the  house 
of  TJlman  &  Co.,  of  Baltimore,  authorized  McDonald,  who  had  the 
whiskey  in  store,  to  offer  Grotenkemper  &  Co.  $1.26  per  gallon, 
cash,  but  which  they  declined  saying  they  had  been  offered  $1.40 
per  gallon  and  would  not  take  less  than  $1.50.  This  being  made 
known  to  the  representative  of  the  Baltimore  house  he  requested 
a  sample  to  be  sent  to  their  house  and  they  would  telegraph  him, 
which  he  accordingly  did,  and  on  the  morning  of  October  24, 
received  from  them  a  telegram  accepting  the  offer  at  $1.50  per 
gallon,  cash.  McDonald  immediately  notified  Grotenkemper  & 
Co.  who  answered  that  they  had  ten  days  previously  sold  the 
whiskey  to  Boyle  Miller  &  Co.  at  $1.20  per  gallon,  on  time,  when 
McDonald  went  to  them  and  made  the  same  offer ;  before  accept- 
ing it  however,  they  sent  out  one  of  their  business  men  and  on 
his  return  accepted  the  offer.  This  was  possibly  to  consult 
Grotenkemper  &  Co.  Dehoney  having  sold  his  interest  in  this 
whiskey  to  Hill  &  Smith  they  sued  Grotenkemper  &  Co.  for  its 
entire  proceeds,  after  deducting  legitimate  expense  for  advancing, 
selling,  &e. 

But  to  which  Grotenkemper  respond  with  charges  for 
advancing  every  90  days,  interest  on  the  money,  warehouse 
expenses,  &c.,  and  the  sale  to  Boyle,  Miller  &  Co.  at  $1.20  per 
gallon,  on  October  26,  1868,  and  offer  to  adjust  one'  half  the 
net  profits  between  sixty  cents  and  $1.20  per  gallon,  after  deduct 
ing  their  said  accoimt. 

The  evidence  certainly  tends  strongly  to  prove  a  conditional 
sale  by  Dehoney  to  Grotenkemper  &  Co.  at  sixty  cents  per  gallon, 
with  a  reserved  interest  of  one  half  the  net  profits  over  that  sum. 

Boyle,  Miller  &  Co.  were  in  laboring  circumstances,  having 
been  burnt  out  with  a  large  stock  destroyed,  not  secured  by 
insurance,  and  owed  Grotenkemper  &  Co.  largely  over  $100,000, 
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they  were  therefore  deeply  interested  in  keeping  Boyle,  Miller  & 
Co.  afloat  and  in  profitable  business ;  when  the  first  proposition  to 
purchase  said  whiskey  was  made  by  McDonald  for  Ulinan  &  Co., 
Grotenkemper  did  not  pretend  the  whiskey  had  been  sold,  but 
offered  then  to  sell  at  $1.50  per  gallon,  this  was  October  15, 
when  notified  on  the  24th  that  Ulman  &  Co.  would  take  it,  their 
response  that  it  had  been  sold  ten  days  previously,  that  is  on  the 
14th  October,  to  Boyle,  Miller  &  Co.,  cannot  command  confidence, 
especially  as  their  answer,  the  note  of  Boyle,  Miller  &  Co.  for  the 
whiskey  and  Grotenkemper  &  Co.  bill  of  sale  of  it  to  them,  all 
bear  date  October  26  th.  Wherefore  the  sale  must  be  deemed  to 
be  made  by  Grotenkemper  &  Co.  to  Ulman  &  Co.  for  one  dollar 
and  fifty  cents  per  gallon,  cash,  and  they  must  respond  to  Hill 
&  Smith  for  one-half  of  the  profits  at  this  price  with  interest 
thereon,  after  deducting  legitimate  expenses. 

The  transaction  must  be  regarded  as  a  sale  by  Dehoney  to 
Grotenkemper  &  Co.  at  sixty  cents  per  gallon,  with  a  reserved 
interest  of  one  half  the  net  profits.  But  what  arrangement  was 
made  as  to  the  expense,  rather  what  was  to  be  regarded  as  expense, 
does  not  distinctly  appear.  In  the  absence  of  proof  only  the  ware- 
house expense  and  at  most  a  commission  for  selling  could  be 
allowed  in  such  a  transaction.  Therefore  Grotenkemper  &  Co.  could 
charge  either  interest  or  commission  for  advancing  they  should 
make  it  appear  that  such  was  the  contract,  and  as  this  does  not 
appear  in  the  case,  the  account  should  be  adjusted  on  the  basis 
of  this  opinion. 

This  judgment  not  being  in  conformity  with  this  opinion,  is 
reversed,  with  directions  for  further  proceedings  consistent  here- 
VTith. 

Fisk,  for  appellants. 

Stevenson  &  M.,  for  appellees. 
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WiLUAH  A.  Bause  t;.  Thomas  Deaoon. 

XxecatoTS  and  Administnitort— Penonal  CUim— ^it  for. 

An  administrator,  cannot  Bue  himself  as  such,  for  personal  service 
rendered  the  estate. 

Same— Limitations. 

The  statute  of  limitations  does  not  run  against  the  personal  claim  of 
an  administrator,  after  his  appointment. 

Same— Compromise,  not  Accepted — ^Evidence. 

The  proposition  of  an  administrator,  for  a  compromise  of  a  less  sum 
than  the  amount  of  his  claim,  which  was  not  accepted,  is  not  eoDclusive 
against  him  and  should  not  be  offered  in  eyidenoe  at  such. 


APPEAL  FROM  BULLITT  CIECUIT  COUBT. 

June  2,  1870 

Opinion  op  the  Coubt  by  Judge  Habdin: 

The  appellant  being  the  curator  of  the  estate  of  J.  A.  Deacon, 
deceased,  could  not  sue  himself  on  his  claim  for  services,  and  the 
statute  of  limitations  did  not  run  against  his  claim  after  his 
appointment,  according  to  a  well  settled  rule  of  law;  therefore 
so  much  of  his  claim  as  accrued  within  the  last  five  years  of 
Deacon's  life  was  certainly  not  barred,  but  there  is  express  proof 
of  a  recognition  of  the  claim  and  a  promise  to  pay  it  by  Deacon 
within  that  time,  which  seems  to  have  been  sufiScient  to  take  the 
whole  claim  out  of  the  operation  of  the  statute,  and  there  is  no 
satisfactory  evidence  that  it  was  ever  paid  or  discharged.  The 
circuit  court  in  rejecting  the  entire  claim  seems  to  have  adopted 
the  view  of  the  commissioner  that  it  was  either  paid  or  barred 
by  limitation,  a  conclusion  which  we  think  was  not  authorized. 
But  there  is  much  difficulty  in  determining  from  the  evidence 
what  amount  of  the  claim  should  have  been  allowed.  It  appears 
from  the  testimony  of  Carpenter,  the  judge  of  the  county  court 
before  whom  a  partial  settlement  of  the  estate  was  made,  that 
8aid  claim  as  then  exhibited,  and  claimed  as  just  by  the  appellant, 
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was  about  $300,  but  for  the  sake  of  a  settlement  and  to  avoid 
litigation  he  was  willing  to  accept,  as  a  compromise,  an  allowance 
of  $100,  or  $175  of  the  claim.  The  evidence  of  his  entire  services 
for  which  nothing  was  allowed,  would  we  think,  have  sustained 
a  larger  claim  than  $300,  but  although  he  was  not  concluded  by 
his  proposition  to  compromise  at  a  less  sum,  which  was  not 
accepted,  we  do  not  think  he  should  have  been  allowed  more  in  this 
suit  than  his  claim  as  exhibited  at  the  settlement  before  the  county 
judge,  say,  $300  as  against  the  five  distributees  of  the  estate. 
The  jud^nent  in  favor  of  the  appellee,  Thomas  Deacon,  for 
$104.92  should  therefore  have  been  credited  by  $60,  being  the  fifth 
part  of  said  sum  of  $300,  and  to  that  extent  only,  the  judgment 
is  deemed  erroneous. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  judgment  in  accordance  with  this  opinion. 

Thompson,  Johnson,  for  appellant 

Field,  for  appellee. 


M.  P.  NoEcuM  V.  Sarah  Shivil. 

Adverse  Possession — ^Evidence  of  Occupancy. 

Evidence  of  the  ooeupar.cy  of  a  tract  of  land,  over-lapping  on  an  adjoin- 
ing tract,  for  more  than  20  years,  sufficient  to  constitute  title  by 
adverse  possession. 

APPEAL   FROM    ROCKCASTLE    CIRCUIT    COURT. 

June  1,  1870. 

OpIKION   of  THE   CoURT   BY   JuPOE   HaRDIN  : 

This  suit  involved  the  title  to  a  small  parcel  of  ground  in  the 
^wn  of  Mt.  Vernon,  claimed  by  the  appellee,  Sarah  Shivil,  as 
part  of  lot  No.  14,  conveyed  to  her  by  James  C.  Jones  and  wife 
iby  a  deed,  dated  November  26,  1866.    ' 

The  defendant,  Norcum,  who  claimed  lot  No.  15  under  a  title 
adverse  to  that  of  the  plaintiff,  denied  that  the  title  deed  of  Jones 
and  others,  under  whom  the  plaintiflF  claimed,  embraced  the  ground 
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in  dispute,  and  relied  on  an  adverse  possession  of  the  ground  for 
over  20  years.  The  court  rendered  a  judgment  for  the  plaintiff, 
and  Norcum  has  appealed. 

There  seems  to  have  been  some  difficulty  in  ascertaining  the 
precise  location  of  the  lots  of  the  town  as  originally  laid  out,  but 
we  think  the  conclusion  is  authorized  from  the  evidence,  that  the 
ground  in  contest  is  part  of  the  original  boundary  of  lot  No. 
14,  but  it  appears  from  the  testimony,  Hawk,  a  remote  vendor 
of  lot  No.  14,  under  whom  the  plaintiff's  title  is  derived,  who 
purchased  from  W.  H.  Kirttz  in  1854,  that  the  supposed  line  to 
which  he  purchased  and  subsequently  sold,  did  not  include  the 
ground  in  dispute,  and  the  weight  of  the  evidence  is  that  for  more 
than  fifteen  years  or  even  20  years,  before  the  institution  of  this 
suit,  Norcum  and  those  under  whom  he  claimed  and  who  claimed- 
to  own  and  occupy  lot  No.  15,  were  in  the  peaceable  adverse 
possession  of  the  ground  in  controversy  as  part  of  lot  No.  15  up  to 
the  line  mentioned  by  Hawks,  it  being  the  site  of  an  old  fence, 
recognized  as  the  line  by  Hawks  and  others. 

We  are  of  opinion  therefore,  that  the  judgment  is  erroneous. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  dismissing  the  action. 

Carter  J  for  appellant. 


Duncan  Flood  &  Co.  t\  W.  R.  Nuttee  et  al. 

New  Trial— Grounds  for  Failure  to  Prepare — ^Failure  to  Answer. 

A  defendant,  if  not  informed  by  their  attorney  of  the  situation  of  their 
suit,  must  inquire  of  the  action,  and  file  their  answer  within  the  pre- 
scribed time,  the  negligence  of  their  attorney  in  failing  to  notify  them, 
not  being  grounds  for  a  new  trial. 

Pleading— AUegations  in  Petition  Sufficient. 

Allegations  in  substance  of  a  promise  to  pay  one  "Sebree  the  difference 
on  43  hogs  which  he  purchased  at  $5.75  per  hundred  and  delivered  to 
them  at  $6.00  per  hundred,"  the  difference  in  price  amounting  to  $40.00, 
sufficient  to  constitute  a  cause  of  action. 

APPBAI.  FBOM   JEFFERSON    CIRCUIT   COURT.      C.    P.   DIV. 

April  22,  1871. 
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Opinion  of  the  Coukt  bt  Judge  Peters: 

The  peculiar  circumstances  of  this  case  have  induced  the  court 
to  consider  it  with  more  than  ordinary  care. 

The  sufficiency  of  the  2nd,  3rd  and  4th  paragraph  of  the  peti- 
tion is  called  in  question  by  one  of  the  learned  counsel  for 
appellants,  and  his  objection  will  be  first  disposed  of. 

In  the  2nd  paragraph  it  is  expressly  alleged  that  Sebree  was 
engaged  17  days  in  weighing  and  driving  hogs  for  appellants  for 
which  they  agreed  and  promised  to  pay  him  $3  per  day.  And 
in  the  3rd  it  is  alleged  that  they  were  indebted  to  him  in  the 
sum  of  $29.35  for  expenses  incurred  by  him  in  managing, 
driving,  and  shipping  hogs  by  rail  to  Louisville  for  them,  and 
for  which  they  agreed  and  promised  to  pay,  &c.  The  services  are 
here  distinctly  set  out,  with  the  averment  in  each  paragraph  of 
their  performance. 

As  to  the  4th  paragraph  there  was  an  apparent  difficulty, 
the  cause  of  action  is  not  explicitly  stated^  and  the  meaning  not 
clearly  expressed;  but  upon  examination  the  indebtedness  is 
substantially  alleged  to  arise  on  a  promise  by  appellants  to  pay 
Sebree,  the  diflference  on  43  hogs  which  he  purchased  at  $5.75 
per  hundred,  and  *  delivered  to  them  at  $6  per  hundred  that  dif 
ference  in  the  price  amounting  to  $40  and  thus  understood, 
the  cause  of  action  is  made  out. 

Nor  could  the  judgment  be  set  aside  on  the  other  grounds 
relied  upon  with  a  departure  from  long  and  well  established  rules. 

While  the  attention  of  the  attorney  was  taken  from  this  case 
by  pressing  engagements,  and  perhaps  the  more  clamerous  calls 
of  other  clients;  appellants  themselves  have  shown  no  diligence 
whatever.  The  summons  was  executed  on  Floyd  the  24th  of  June, 
and  on  Long  the  13th  of  July,  whereby  they  were  warned  to 
answer  in  20  days,  and  although  it  was  not  then  served  on 
Duncan,  he  in  July  engaged  the  services  of  General  Harlan  to 
defend  the  action,  so  that  all  the  partners  were  fully  aware  of 
the  existence  of  the  action,  and  still  it  does  not  appear  that  either 
of  them  ever  called  on  their  attorney  from  the  time  of  his  employ- 
ment, until  after  the  judgment  was  rendered,  which  must  have 
been  a  space  of  nearly  three  months.  The  summons  informed 
appellants  that  Butler  was  a  party  plaintiff  in  the  action,  and 
if  they  failed  to  give  their  attorney  the  style  of  the  suit,  and 
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he  was  deceived  thereby,  they  alone  were  in  default.  But  they 
knew  that  in  order  to  avail  themselves  of  their  defense  they 
must  put  in  an  answer,  they  also  knew  that  the  answer  was 
due  in  20  days  from  the  service  of  the  summons,  and  if  their 
attorney  failed  to  call,  and  inform  them  of  the  situation  of  the 
suit  within  the  time,  it  was  their  duty  to  inquire  into  the 
matter,  and  prepare  their  case  for  trial.  But  according  to  their 
own  showing,  they  never  inquired  into  the  progress  of  their 
suit,  and  never  had  an  interview  with  their  attorney,  from  the 
time  they  engaged  his  services,  until  after  the  judgment  was 
rendered  against  them,  a  period  of  nearly  three  months. 

If  for  such  reasons  as  are  set  forth  and  relied  upon  in  this 
case,  judgments  can  be  set  aside,  negligence  in  suitors  will  be 
licensed,  and  all  confidence  in  the  stability  of  judicial  pro- 
ceedings destroyed.  SufiScient  grounds  for  a  new  trial  are  not 
made  out,  and  it  cannot  be  granted  without  disregarding  the 
well  established  rules  on  the  subject  of  granting  new  trials, 
approved  and  adhered  by  the  wisdom  of  long  years. 

Wherefore  the  judgment  must  be  affirmed. 

James,  Harlan,  for  appellant. 
Eastin,  Casfleman,  for  appellee. 
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Silas  F.  Millbb  v.  Jacob  W.  Funk. 

Appeal  and  Error— Final  Ordenn-Judgmeat  not  Final 

An  order  of  the  lower  ooart,  adjudging  the  dismissal  of  former  suits 
null  and  void,  and  that  the  allegations  of  the  petition  for  revivor  were 
sufficient  to  give  him  jurisdiction,  and  retaining  the  cases  for  further 
preparation  and  trial  on  their  merits,  U  not  such  a  final  order,  from  which 
an  appeal  will  lie. 

Same— 

A  judgment  to  be  final,  must  not  merely  decide  that  one  of  the 
parties  is  entitled  to  relief  of  a  final  character,  but  must  give  that  relief 
by  its  own  force,  or  be  enforceable  for  that  purpose,  without  further 
action  by  the  court,  or  by  process  for  contempt. 

Same- 
Should  the  chancellor  set  aside  orders  dismissing  the  actions,  and 
ordeired  the  court  in  which  they  were  pending  to  replace  them  on  the 
docket  of  preparation   and  trial   after  the  expiration  of  the  term  his 
power  over  them  would  have  ceased,  and  an  appeal  therefrom  would 
be  allowed. 


APPEAL   FROM    LOUISVILLE   CHANCERY   COURT. 

June  1,  1870. 

Opinion  op  the  Court  by  Judge  Peters: 

In  March,  1864,  S.  S.  Bush  and  H.  C.  Shevell,  attorneys  at 
law  residing,  and  practicing  their  profession  as  partners  in  the 
City  of  Louisville,  under  an  engagement  with  appellee  for  the 
purpose,  brought  two  actions  for  him,  and  in  his  name,  against 
Silas  \V.  Miller,  in  the  Jefferson  Circuit  Court.  In  the  one  case 
charging  that  Miller  was  indebted  to  him  in  the  sum  of  $2971.50 
for  money  laid  out,  and  expended,  and  services  performed  for 
his  benefit,  and  at  his  special  instance  and  request,  and  prayed 
judgment  for  said  sum.  And  in  the  other,  that  he  was  employed 
by  Miller  as  his  agent  to  purchase  beef  cattle  for  him  in  Ken- 
tucky and  draw  on  him  for  the  price  of  the  cattle,  which  he 
might  purchase  from  time  to  time,  making  the  drafts  therefor 
payable  on    sight —  That  having    purchased   cattle    under  his 
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employment  aforesaid,  and  delivered  them  to  Miller,  to  the 
amount  of  $2850,  he  drew  on  him  for  said  sum,  making  the 
draft  payable  on  sight  at  the  Bank  of  Kentucky,  and  to  pay 
the  persons  from  whom  the  cattle  were  purchased  got  the  money 
on  said  draft  at  the  branch  of  said  bank  at  Bowling  Green,  as 
they  lived  near  that  place.  That  the  holder  of  the  draft  sent  it 
to  the  place  of  payment,  of  all  which  Miller  had  notice,  but 
refused  to  accept  or  pay  it,  and  after  having  the  same  protested, 
the  bank  sued  appellee,  and  caused  him  to  be  arrested,  and  held 
to  bail,  and  while  in  custody,  he  was  compelled  to  raise  the 
money  at  great  sacrifice,  to  pay  the  draft  to  procure  his  dis- 
charge. And  for  the  alleged  wrongs,  and  the  money  advanced 
he  sought  judgment  against  Miller  for  $5,000. 

In  the  last  named  case  Miller  filed  a  demurrer  on  the  26th  of 
May,  1864,  and  on  the  same  day  filed  an  answer,  counter-claim 
and  set-oflF;  a  reply  was  filed  by  appellee,  traversing  the  material 
allegations  of  the  counter-claim,  but  the  demurrer  was  not  dis- 
posed of. 

In  the  other  case  appellant  on  the  last  named  day  filed  a 
demurrer  to  the  petition,  but  filed  no  answer,  and  it  does  not 
appear  that  the  court  ever  disposed  of  the  demurrer. 

Appellee  took  the  depositions  of  quite  a  number  of  witnesses, 
conducing  to  sustain  his  claims,  and  whether  or  not  the  cases 
were  fully  prepared  for  trial  on  the  part  of  appellee  on  the 
13th  of  May,  1867,  to  which  term  of  the  court,  they  had  from 
time  to  time  been  continued  it  is  not  necessary,  nor  proper 
that  this  court  should  express  any  opinion;  but  on  that  day  an 
order  to  the  following  effect  was  made  in  each  case. 

On  motion  of  plaintiff  by  attorney  ordered  that  this  case  be, 
and  is  hereby  dismissed  and  settled.' 

Appellee  resided  in  Missouri,  and  was  not  present  when  these 
orders  were  made,  and  may  not  have  even  heard  of  them  for  a 
year  afterwards. 

In  June,  1868,  he  commenced  proceedings  by  rules  against 
his  said  attorneys,  to  compel  them  to  pay  over  to  him  one 
thousand  dollars  which  he  charged  they  had  received  from  Miller 
for  dismissing  his  suits  against  him,  his  efforts  resulted  in  a 
personal  judgment  against  Shivell  alone  for  $1,000,  with  interest 
from  the  1st  of  June,  1867,  and  costs,  from  which  he  realized 
nothing  on  account  of  the  insolvency,  or  non-residence  of  Shivell, 
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or  both;  as  to  Bush  his  rules  were  discharged.  He  then  in 
January,  1869,  instituted  two  suits  in  the  Louisville  Chancery 
Court  against  Miller,  Bush  and  Shivell,  in  which  after  alleging 
the  facts  in  relation  to  the  institution  of  his  two  actions  against 
Miller  as  herein  stated,  and  making  transcripts  thereof  parts  of 
his  petition,  he  alleges  substantially  in  each,  that  he  had  by  the 
evidence  taken  by  way  of  deposition  established  his  right  to 
recover  against  the  defendant  in  said  actions,  and  if  the  same 
had  been  tried  on  the  merits,  he  would  have  recovered  the  amount 
claimed  by  him  in  each,  but  that  on  the  23rd  of  May,  1867,  by 
a  fraudulent  combination  between  the  defendant  in  said  actions, 
and  his  said  attorneys,  whom  he  had  engaged  to  prosecute  the 
same,  the  latter  pretended  to  compromise  his  demands,  against 
the  former —  That  it  does  not  appear  in  the  orders  for  the  dis- 
missal of  his  actions  which  were  made  without  his  knowledge, 
and  consent,  and  without  authority  that  his  attorneys  received 
anything  therefor;  but  that  they  received  one  thousand  dollars 
from  Miller  as  the  consideration  for  surrendering  his  claims,  and 
dismissing  both  of  his  cases  against  him,  that  said  attorneys 
acted  without  authority  from  him,  and  that  Miller  knew  they 
had  no  such  authority,  and  that  he  has  never  approved  or  ratified 
said  acts  of  his  attorneys —  That  he  had  no  information,  and 
never  heard  that  his  suits  were  dismissed  until  May,  1868,  that 
although  his  said  attorneys  knew  he  resided  in  Missouri,  neither 
of  them  ever  wrote  to  him,  or  informed  him  of  what  they  had 
done,  that  Miller  resided  in  Ohio  in  May,  1868,  and  continued 
to  reside  there  until  a  few  weeks  before  he  instituted  these 
actions,  and  that  when  he  made  the  arrangement  with  Bush  and 
Shivell  to  pay  them  $1,000  to  dismiss  said  actions  against  him, 
thev  were  insolvent  and  he  knew  it —  And  concludes  with  a 
prayer  that  the  orders  dismissing  his  actions,  and  the  judgments 
rendered  against  him  for  costs,  be  set  aside,  and  that  he  be  per- 
mitted to  prosecute  his  said  actions  and  for  general  relief. 

After  Miller's  demurrers  to  the  petitions  were  overruled,  he 
filed  answers,  in  which  he  denied  that  appellee  had  any  causes 
of  actions  against  him,  or  had  made  out  the  same  by  proof,  but 
averred  that  he  believed  he  would  if  the  cases  had  been  tried  on 
their  merits  recovered  judgment  on  his  counter-claim,  and  that 
while  the  actions  were  pending  appellee  often  applied  to  him  in 
person  to  compromise  them,  which  he  declined,  but  that  they 


Miller  v.  Funk.  227 


Opinion  of  the  Court. 


had  been  kept  on  the  docket  longer  than  he  expected,  that  he  had 
in  the  mean  time  removed  to  Cincinnati,  and  wishing  to  avoid 
further  trouble,  and  to  rid  himBelf  of  law  suits  in  Kentucky^ 
he  became  willing  to  compromise,  and  accepted  a  proposition  to 
pay  one  thousand  dollars,  and  a  portion  of  the  costs  to  settle 
said  suits,  and  paid  the  money  to  appellee's  attorneys ;  but  denies 
that  it  was  effected  by  a  fraudulent  combination  or  arrangement 
with  said  attorneys,  or  that  he  thereby  perpetuated  any  fraud 
on  the  rights  of  appellee.  He  avers  that  said  attorneys  had 
authority  to  make  said  compromise,  and  in  an  amended  answer 
refers  to,  and  makes  a  letter  written  by  appellee  to  them  a  part 
thereof,  by  which  he  insists  full  authority  is  given  them  to 
compromise  the  suits.  He  denies  having  any  knowledge,  or 
information  sufficient  to  form  a  belief  of  the  insolvency  of  said 
attomevs. 

Upon  the  evidence  taken  and  the  agreement  of  facts  by  the 
parties  the  cases  were  submitted — and  the  court  below  being 
of  the  opinion  that  appellee  had  not  given  his  attorneys  any 
authority  to  compromise  his  said  actions,  and  that  he  had  not 
ratified  said  compromise  by  any  act,  adjudged  the  orders  dis- 
missing them  null  and  void,  and  further  adjudged  that  the 
allegations  of  the  petitions  were  sufficient  to  give  the  Louisville 
Chancery  Court  jurisdiction  to  hear  and  decide  the  cases,  and 
therefore  retained  them  for  further  preparation  and  trial  on  their 
merits — and  from  those  orders,  and  judgments  Miller  has 
appealed. 

The  first  question  presnted  for  judicial  determination  is 
whether  the  judgment  appealed  from  is  final. 

This  court  in  the  case  of  Apperson  v.  Bondurant,  4  Met.  SO, 
after  a  review  of  the  authorities  on  the  question  concluded  that 
the  following  rule  was  deducible  therefrom — "That  a  judgment 
to  be  final  must  not  merely  decide  that  one  of  the  parties  is 
entitled  to  relief  of  a  final  character,  but  must  give  that  relief 
by  its  own  force,  or  be  enforceable  for  that  purpose,  without 
further  action  by  the  court,  or  by  process  for  contempt" 

In  the  case  of  ^'The  Maysville  and  Lexington  Railroad  v, 
Punnett,  15  B.  M.  Jf8.  It  is  said  "that  a  final  order  either 
terminates  the  action  itself,  decides  some  matter  litigated  by  the 
parties,  or  operates  to  divest  some  right  in  such  a  manner  as 
to  put  it  out  of  the  power  of  the  court  making  the  order,  after 
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the  expiration  of  the  term  to  place  the  parties  in  their  original 
position." 

Tested  by  these  and  other  authorizes  to  the  same  efFeet — 
Can  the  orders  under  consideration  be  considered  as  final,  and 
from  \^hich  an  appeal  will  lie  to  this  court? 

They  certainly  do  not  terminate  the  actions,  for  the  court 
expressly  retains  them  for  further  preparation,  that  they  may 
be  tried  on  their  merits —  Nor  have  they  put  it  out  of  the  power 
of  the  court  to  place  the  parties  in  their  original  position, 
although  the  term  at  which  they  were  made  has  expired,  for  the 
court  may  at  any  subsequent  term  dismiss  the  suits,  upon  the 
ground  that  the  attorneys  had  the  authority  to  compromise  the 
former  actions,  or  on  the  merits,  or  any  other  grounds  which 
might  seem  equitable,  or  proper. 

If  the  chancellor  had  set  aside  the  orders  dismissing  said 
actions,  and  ordered  the  court  in  whch  they  were  pending  to 
replace  them  on  the  docket  for  preparation  and  trial,  (for  which 
his  jurisdiction  can  not  be  questioned),  after  the  expiration  of 
the  term,  his  power  over  them  would  have  ceased,  and  might  have 
put  an  end  to  the  suits  in  his  court.  But  he  did  not  make  such 
orders,  nor  are  those  made  enforceable  without  further  action 
bv  the  court. 

We  therefore,  conclude  that  the  orders  appealed  from  are  not 
such  final  orders,  or  judgments  as  confer  jurisdiction  on  thia 
court — and  the  appeals  must  therefore  be  dismissed. 

Thompsof^  Booth  <f  Kline,  for  appellant, 

/>.  J/.  Kodman,  J.  B.  Cochran,  Broum  dc  Murray,  for  appellees. 
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A,  Raimy^s  Adme.  v.  Henby  Willis,  et  al. 

Partner8hip--Settleinent— Condndve  as  to  Anterior  Transactions. 

In  the  absence  of  fraud  or  mistake  in  a  settlement  made  by  partners 
themselves,  and  not  waived  or  abandoned  by  them,  a  oourt  of  equity 
will  commence  with  it,  in  proceeding  to  state  an  account  between  them, 
and  regard  it  as  conclusive  of  all  antecedent  transactions  appearing  to 
have  been  embraced  therein. 


•     APPEAL  FBOM  MEBOEB  OIEOUIT  COUET. 

June  3,  1870. 

Opinion  op  the  Cottbt  by  Judge  Habdin: 

Alexander  Raimy  and  Samuel  Willis  were  partners  in  buying, 
feeding  and  selling  cattle  in  1862,  and  in  the  fall  of  that  year 
they  both  joined  the  Confederate  army  and  left  this  State, 
leaving  in  the  control  of  Henry  C.  Willis,  as  their  agent  about 
82  head  of  cattle,  which  they  had  purchased  from  different 
persons,  several  months  before,  and  in  December,  1862,  H.  C. 
Willis  sold  the  cattle  at  auction  in  the  City  of  Lexington  for 
about  $746.15. 

Eaimy  died  shortly  afterwards,  and  George  W.  Raimy  having 
become  his  administrator,  prosecuted  this  suit  against  H.  C. 
Willis  and  Samuel  Willis,  who  had  become  a  non-resident  of 
the  State,  to  recover  against  H.  C.  Willis  one  half  of  the  proceeds 
of  the  cattle  sold  by  him. 

Samuel  Willis  was  only  constructively  before  the  court,  but 
the  other  defendant,  who  claimed  to  have  been  jointly  interesied 
with  him,  controverted  the  plaintiff's  claim,  and  setting  up  various 
payments,  as  made  by  himself  and  Samuel  Willis,  for  the  5rm, 
alleged  that  a  balance  was  due  to  him  from  the  estate  of 
Alexander  Raimy,  deceased. 

After  a  reference  to  a  commissioner,  who  reported  a  balance 

as  due  to  Samuel  and  Henry  Willis  from  the  estate  of  Raimy 

of  $123.62  1-2,  the  court  upon  exceptions  to  the  commissioner's 

report,  rendered  a  judgment  in  favor  of  the  defendants  jointly 

against  the  plaintiff,  as  administrator,  for  $48.62,  from  which 
vol.  4 — 16 
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this  appeal  is  prosecuted  by  Raimy^s  administrator,  and  tlie 
appellees  have  prayed  a  cross  appeal. 

While  it  appears  that  H.  C.  Willis  rendered  services  .and  m«de 
payments  for  the  firm  of  Raimy  and  Willis  for  which  he  shoiJd 
be  credited,  the  allegations  made  in  his  answei:,  to  the  effect  that 
he  was  a  •membw  oi  the  fiian,  was  not  proved,  but  waiTuig  this 
aad  )also  ike  irregularity  af  vendering  a  personal  judgment  in 
favor  of  Samtiel  Willis,  who  was  not  actually  befoie  the  court, 
the  judgment  is  deemed  erroneous  and  must  be  reversed  on  another 
ground. 

It  conclusively  appears  that  about  the  12th  of  July,  1862,  and 
after  the  purchase  of  the  cattle  sold  by  H.  C.  Willis,  and  the 
payment  of  several  sums  of  money,  embraced  by  the  com- 
missioner's report,  on  which  the  judgment  is  based,  said  Alex- 
ander Raimy  and  Samuel  Willis  made  a  settlement  of  their 
respective  accounts,  connected  with  the  partnership,  which 
resulted,  as  they  announced,  in  the  finding  of  a  balance  of  only  $5, 
as  due  from  one  of  them  to  the  other. 

^  It  is  a  well  settled  rule  that  in  the  absence  of  fraud  or  mistake 
in  a  settlement  made  by  partners  themselves,  and  where  snoh 
settlement  has  not  been  waived  or  abandoned  by  them,  a  court  of 
equity  will  commence  with  it,  in  proceeding  to  state  the  accoiint 
between  them,,  and  regard  it  as  conclusive  of  all  antecedent  trans- 
actions appearing  to  have  been  embraced  by  it  (Hauvre  n. 
CiAmimil,  1,  J.  J.  Marshall j  506;  Story  on  PaHnership, 
Sec,  3^9.) 

Although  the  settlement  as  proved,  may  have  embraced  previous 
partnership  transactions,  we  are  of  opinion  from  the  evidence, 
that  it  included  the  claims  of  the  partners  for  all  payments  there- 
tofore made  for  cattle,  or  on  partnership  account,  and  that  in 
determining  what  balance,  if  any,  was  due  to  Raimy's  estate 
from  H.  C.  Willis,  or  from  it  to  him,  he  should  have  been 
charged  with  the  amount  received  by  him,  and  credited  by  the 
amount  of  his  services  and  payments  for  the  firm  of  Raimy  and 
Willis,  as  between  him,  and  them  jointly,  and  as  the  plaintiff 
can  only  receive  any  balance  due  the  estate  of  his  intestate,  the 
court  should  also,  adopting  said  settlement  as  a  basis,  ascertain 
ike  respective  interests  of  Raimy's  estate  and  Samuel  Willi8, 
in  the  l)alance,  if  any,  in  the  hands  of  H.  C.  WilKs,  and  adjudge 
as  between  the  plaintiff  and  H.  C.  Willis,  excluding  the  interest 
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i>t  Samuel  Willis,  as  to  #hich  no  judgment  should  ^be  Tendefed. 

It  18  deemed  imnecessary  to  noti<^  Che  d^taild  of  the  report 
and  judgment  further,  except  as  tx)  the  sate  of  Aree  head  of  cattle 
made  by  Samuel  Willis  'for  Confederate  currency.  If  this  was 
not  adjusted  in  the  settlement,  Willis  should  not  be  h^ld  account^ 
able  for  the  real  value  of  the  cattle,  but  only  for  the  value  of  th^ 
currency  he  received,  it  not  aj^pearing  that  Raimy  did  not 
sanction  the  sale,  and  the  place  of  the  contract  having  been  at  the 
time  within  the  niilitary  lines  of  the  Confederate  States. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  furthr  proceedings  and  a  judgment  in  confomiity  to  the 
principles  of  this  opinion. 

Polk,  for  appellant. 

m 

Kyle,  for  appellees. 


John  L.  Slavin  v.  H.  W.  Dunn  et  al. 

Jsdgment-^Facts  Submitted  and  Tried  by  tke  Court^^rrotteoBs  Veidict. 

Though  the  lawB  and  facts  be  submitted  to  and  tried  by  the  court, 
and  a  judgment  rendered  thereon  is  entitled  to  the  same  weight  as  the 
findings  of  a  jury,  if  contrary  to  the  weight  of  the  evidence,  the  verdict 
wiU  be  reversed. 

^Mieriffs  and  Constabte»— Liability  of    Deputy    for    Money  CoUeeted — Coinci- 
dence of  Payments  by  Checks,  and  Reeeipta  i^ven. 
(See  also  volume  3  Kentucky  Opinions,  page  316.) 

» 

APPEAL  FBOM  GARBARD  CIECUIT  COURT. 

June  22,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellant  was  sheriflF  of  Garrard  county  and  collector  of  reve- 
mie  and  county  levy  for  1866  and  1867,  and  appellee,  his  deputy. 
Each  did  half  the  business  in  the  way  of  collecting  taxes  and 
revenue  and  divided  the  county  with  that  view.     One  taking  the 
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upper  and  the  other  the  lower  end,  and  appellee  was  to  pay  to 
appellant  the  revenue  as  he  collected  it  The  amount  of  taxes 
and  public  dues  on  appellee's  side^  to  be  collected  and  accounted 
for  by  him,  amounted  to  $13,291.76.  And  this  action  was  brought 
by  appellant  against  appellee  in  February,  1869,  alleging  that  of 
said  sum  appellee  had  failed  to  pay  over  and  account  for 
$1,324.51,  and  to  recover  that,  the  action  was  brought 

Appellee,  in  his  answer,  claimed  that  he  had  overpaid  the 
amount  by  $192.94,  and  asked  judgment  for  that  sum,  and  filed 
a  statement  of  payments  with  a  number  of  receipts  and  vouchers. 
In  his  reply,  appellant  admits  all  the  credits  claimed  by  appellee, 
except  a  check  on  IN^ational  Bank  of  Lancaster  for  $300;  another 
check  on  same  for  $900,  and  a  credit  claimed  for  $338.45,  a  list 
of  taxes  charged  to  have  been  collected  by  him  on  appellee's  side 
of  the  county — of  the  last  item,  however,  he  admits — G.  W.  Sett's 
tax,  $9.35 ;  J.  F.  Chrisman,  $15,  and  F.  J.  White's  tax  of  $6.48. 

The  law  and  facts  were  submitted  to  the  court,  and  judgment 
rendered  in  favor  of  appellant  for  $107.06,  and  he  appealed,  and 
appellee  prosecuted  a  cross-appeal. 

It  is  admitted  that  appellant  got  the  $900  for  which  appellee 
gave  his  check,  and  also  the  $300,  but  it  is  insisted  that  the  $300 
paid  by  the  check  for  that  sum,  are  included  in  a  receipt  of  the 
same  date  of  the  check,  viz.,  24th  December,  1866,  for  $543.48. 
And  that  the  $900  paid  in  a  check  on  January  18,  1866— but 
should  be  18th  January,  1867 — are  included  in  a  receipt  given 
by  appellant  to  appellee  dated  25th  January,  1867,  for  $964.17. 

Appellant's  theory  is  that  the  $300  for  which  the  check  was 
given,  and  $243.45  of  the  taxes  collected  by  him  from  taxpayers 
living  on  appellee's  side  of  the  county,  make  up  the  amount  of 
the  receipt  for  $543.45,  and  that  the  $900  paid  on  the  check 
on  January  18,  1867,  John  D..  Adams'  tax,  $22.90,  and  N. 
Sandifer's  tax  of  $41.27,  make  up  and  compose  the  receipt  for 
$964.17. 

The  court  below  adjudged  that  the  receipt  for  $543.45  included 
the  $300  paid  on  the  check  of  the  same  date,  and  gave  appellee 
credit  for  $543.45,  and  rejected  his  claim  for  credit  for  the 
$300;  but  allowed  him  credit  for  the  $900  paid  on  the  check, 
and  also  the  $964.67  evidenced  by  the  receipt  With  this  judg- 
ment we  concur.  It  is  an  impressive  coincidence  that  the  taxes 
of  Sandifer  and  Adams  added  to  the  $900  make  up  precisely  the 


Slavin  v.  Dunn,  et  ax.  233 

Opinion  of  the  Court. 

amount  of  the  receipt  for  $964.17,  and  the  $64.17,  the  $243.46 
included  in  the  receipt  for  $543.45,  and  Bett's  tax  of  $9.36. 
Chrisman's  tax  of  $15  and  White's  tax  of  $6.48  when  all  added 
together  make  up  the  sum  of  $338.47,  within  two  cents  of  the 
amount  appellee  alleges  the  taxes  amounted  to  on  his  side,  which 
appellant  collected,  being  only  two  cents  over  the  amount. 

It  is  true  that  Anderson  proves  that  at  the  January  court, 
1867,  appellee  offered  to  return  J.  D.  Adams  as  a  delinquent, 
and  appellant  stated  that  he  was  good,  and  his  taxes  would  or 
could  be  collected;  and  it  does  not  appear  that  he  then  claimed 
that  he  had  accounted  to  Dunn  for  it,  although  that  took  place 
three  days  after  the  receipt  was  given,  as  the  proof  shows;  and 
it  would  seem  that  if  the  settlement  of  Adams'  tax  had  been 
made  only  three  days  before  appellee  proposed  to  return  him  as 
a  delinquent,  appellant  would  have  replied  that  it  was  paid, 
instead  of  saying  it  could  or  would  be  paid.  But  we  do  not  con- 
sider that  circumstance  strong  enough  to  overturn  the  several 
coincidences  before  referred  to,  which  amount  to  arithmetical 
demonstration;  besides,  all  the  payments  made  by  appellee  of 
any  magnitude  appear  to  have  been  paid  by  checks  on  the  national 
bank,  and  there  is  no  check  corresponding  with  the  receipt  for 
the  $964.17,  which  is  a  very  significant  fact. 

We  are  aware  that  in  trials  of  this  sort  where  the  law  and 

« 

facts  are  referred  to  the  court,  the  judgment  is  entitled  to  the 
same  weight  that  the  finding  of  a  jury  would  have.  Still,  in 
this  case,  we  think  the  evidence  greatly  preponderates  against 
the  conclusion  to  which  the  circuit  judge  a^ived,  and  we  cannot 
concur  with  him. 

Wherefore,  the  judgment  is  reversed  on  the  original  appeal, 
and  the  cause  is  remanded  for  a  new  trial,  and  further  proceed- 
ings consistent  herewith. 

McKee  &  Hopper,  for  appellant. 

Owsley  &  Burdett,  Dunlap,  for  appellees. 
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Gbobos  Howk  v.  O.  D.  MoManama. 

Svidence-^DacUtrntuMis  AdmiMibla^  made  at  time  of  Tsaasactiaii. 

Dedamiione  made  at  the  time  of  the  trauaotion,  and  eKpre88h>e  el 
its  character,  motive  or  object,  are  regarded  aa  verbal  acU»  indicating 
a  pretest  purpose  and  intention,  and  are  therefore  admitted  in  proof 
like  any  other  material  facts. 

APPEAL   FROM   GRANT   CIRCUIT    COURT. 

June  21,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  court  gave  the  only  inetnictioii  appellant  asked  for,  and 
if  the  one  given  on  motion  of  appellee  was  erroneous,  we  could 
not  reverse  the  judgment  for  that  error,  because  the  instruction 
was  not  objected  to  by  appellant  when  it  was  offered.  Nor  can 
we  regard  the  verdict  as  so  palpably  against  the  evidence  as  ta 
authorise  us  to  interpose  and  award  a  new  trial.  The  case  is 
then  narrowed  down  to  one  question,  and  that  is,  did  the  coavt 
below  err  in  excluding  as  evidence  from  the  jury  the  following 
statement  in  Goodwin's  deposition,  and  Howk  ^^aid  when  he 
started,  he  intended  to  settle  with  McManama,  and  take  his  note 
when  Howk  returned  he  showed  me  a  note  signed  by  McManama 
in-  pencil;  on  the  note  was  a  memorandum  to  the  effect  if  the 
note  was  not  right,  the  account  should  be  opened  again*"  The 
xnain  fact  in  issue  in  this  ease  is,  was  the  paper  sued  on  executed 
by  appellee? 

Whether  the  declarations  offered  in  evidence  by  him,  and 
rejected  by  the  court,  are  competent,  depends  upon  whether  they 
were  made  at  the  time  facts  kindred  to  the  main  fact  transpired, 
and  are  so  connected  with  them'  that  the  whole  harmonize  and 
form  one  transaction. 

At  the  time  the  paper  purports  to  have  been  executed',  it 
clearly  appears  from  the  evidence  that  appellee  was  indebted  to 
appellant  in  the  sum  claimed  by  him;  he  left  the  witness 
(Joodwin  for  some  purpose,  and  after  being  absent  how  long 
is  not  explained,  he  returned  and  exhibited  a  paper  partly  written 
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in  pencil^  and  partly  with  pen  and  ink,  to  him  with  the  name 
of  appellee  (not  spelled  perhaps  as  he  spells  his  name)^  but 
the  paper  then  exhibited  corresponds  with  the  one  sued  on  in  the 
manner  of  its  execution,  and  amount,  and  containing  as  this  one 
does  the  reservation  of  the  right  to  open  the  transaction  if  appellee 
should  discover  that  there  was  any  error  in  it  The  note  is 
entered  on  appellant's  book,  and  the  aocouiit  closed  in  that  wav. 
The  abs^ice  and  the  return  of  appellant  cenesponeking  in  tirie 
with  the  date  of  the  paper,  his  exhibiti<m  of  it  to  the  witness, 
the  entry  on  the  book,  and  the  indebtedness  of  appellee,  were  aU 
facts  susceptible  of  proof. 

Now  were  the  declarations  offered  in  proof  so  connected  with 
the  main  fact  in  issue  as  to  illustrate  the  motive  and  object  of 
appellant  in  what  he  did,  and  to  entitle  him  to  the  benefit  of 
them  as  evidence. 

In  section  10k,  Vol,  1,  GreenUaf  on  Evidence,  it  is  said : 

^^Declarations  made  at  the  time  of  the  transaction,  and 
expressive  of  its  character,  motive  or  object,  aife  regarded 
as  Verbal  acts'  indicating  a  present  purpose  and  intention, 
and  are  therefore  admitted  in  proof  like  any  other  material 
facts." 

Upon  authority  and  principle,  it  appears  that  the  statements 
rejected  by  the  court  below  were  competent  evidence,  and  should 
have  been  admitted,  as  constituting  connecting  links  of  the  same 
transaction. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  award  a  new  trials  and  for  further  proceed- 
ings consistent  herewith. 

Srn/Uh,  Scott,  for  appellant, 

McManama,  for  appellee. 
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Sam  Johnson  v.  Eichaed  J.  Shannon. 

Vendor  and  Parchaser— ^Assignment  of  Title  Bond— Liability  of  Assignor. 

The  assignor  of  a  bond  for  title  is  not  liable  thereon,  until  the  assignee 
has  by  due  diligenee  prosecuted  a  suit  against  the  obligor  in  the  bond, 
or  his  representative  and  has  failed  to  procure  a  conveyance. 

Contracta— Reformation — ^Mistakes. 

In  order  to  confer  power  on  a  chancellor  to  reform  a  contract,  there 
must  be  fraud  or  mistake,  and  the  one  or  the  other  must  be  charged. 

Frandr-Allegations  of  in  Petition. 

A  charge  in  a  petition  for  reformation  of  a  contract  "that  some  of  the 
terms  of  the  contract  were  omitted*'  is  not  sufficient  allegation  of  fraud 
or  mistake. 

Trial — Sufficiency  of  Sanunon& 

In  case  where  a  summons  is  served  20  days  before  the  commencement 
of  the  term  at  which  a  judgment  is  renderedjidd  that  plaintiff  web 
justly  entitled  to  a  trial,  unless  there  was  an  issue  of  fact  made  by  the 
pleadings. 

APPEAL    FROM    FRANKLIN    CIRCUIT    COURT. 

June  17,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

It  is  admitted  in  the  answer  that  Joseph  Waits  had  the  legal 
title  to  the  land  when  he  sold  it  by  executory  contract  to  John 
Gahle,  who  sold  to  Shannon  and  assigned  to  him  the  bonds  of 
Waits,  and  he  assigned  said  bond  to  appellant;  whereby  he  was 
invested  with  the  legal  title  to  the  bond,  and  before  he  can  make 
his  assignor  responsible,  he  must  show  that  he  has  with  due 
diligence  prosecuted  a  suit  against  the  obligor  in  the  bond, 
or  his  representatives,  and  has  failed  to  procure  a  conveyance,  or 
that  his  estate  is  insolvent ;  or  that  his  assignor  committed  a  fraud 
in  making  the  sale  to  him. 

The  answer  contains  no  such  averments. 

Whether  or  not  that  part  of  the  contract  which  as  is  said  in  the 
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answer  was  omitted,  was  intended  to  be  inserted  as  a  part  of  the 
assignment  on  the  bond  is  not  alleged.  But  in  order  to  confer 
power  on  the  chancellor  to  reform  a  contract,  there  must  be  fraud 
or  mistake,  and  the  one  or  the  other  must  be  charged,  which  is 
not  done  in  the  answer  in  this  case.  To  say  that  ^'some  of  the 
terms  of  the  contract  were  omitted'^  is  not  an  allegation  of 
fraud,  or  mistake;  they  might  have  been  omitted  by  design; 
the  parties  may  never  have  intended  that  they  should  have  been 
inserted,  and  still  all  that  is  averred  in  the  answer  on  that 
subject  be  true. 

The  1st  paragraph  of  the  answer  presented  no  issue  of  fact; 
and  the  demurrer  having  been  properly  sustained,  it  was  out  of 
the  case;  and  nothing  was  left  except  the  2nd  paragraph,  which 
only  presented  a  partial  defense,  and  claimed  a  credit  for  $25.00. 
Judgment  was  rendered  for  so  much  of  the  demand  as  was  not 
contested,  and  the  action  was  continued  as  to  the  residue. 

By  section  395  Civil  Code,  the  plaintiff  is  entitled  to  a  trial 
in  actions  by  equitable  proceedings  at  the  first  term  after  the 
summons  has  been  served  on  all  the  defendants,  as  provided  in 
section  137,  where  no  issue  of  fact  is  made  by  the  pleadings, 
or  where  the  plaintiff  consents  that  the  statements  of  the  answer 
may  be  taken  as  true. 

In  this  case,  the  summons  was  served  more  than  20  days 
before  the  commencement  of  the  term  at  which  the  judgment 
was  rendered  in  the  county  in  which  the  action  was  brought, 
and  under  section  137,  Civil  Code,  appellee  was  entitled  to  it 
trial,  unless'  there  was  an  issue  of  fact  made  by  the  pleading. 

To  the  extent  that  an  issue  of  fact  was  made,  the  cause  was 
continued;  and  for  so  much  as  no  issue  of  fact  was  made,  judg- 
ment was  rendered — ^which  we  think  was  a  compliance  with  the 
spirit  and  meaning  of  the  sections  of  the  Code  supra. 

Wherefore,  the  judgment  is  affirmed. 

Scottj  for  appellant, 
James,  for  appellee. 
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Zbb.  Wa&d,  &o.  v.  William  Cuulon^  &c.' 

Eyidence  of  Accounts  Between  LitigimtB  not  Supporting  Verdict 

Where  the  evidence  showe  a  oonfuaion  of  accounts,  a  verdict  predicated 
thereon  wiU  be  reversed. 


APPEAL    FROM    FEANKLIN    CIRCUIT    COURT. 

June  3,  1670. 

Opinion  of  the  Court  by  Judge  Peters: 

This  case  was  submitted  to  the  jury  without  instructions,  none 
having  been  asked,  nor  given,  and  all  the  eWdence  offered  on  the 
trial  was  heard  without  objection.  The  only  question  therefore 
presented  by  this  appeal  to  this  court  is  whether  the  judgment  aa 
rendered  after  a  remittur  of  near  one  thousand  dollars  by  appellees 
of  the  verdict  found  by  the  jury,  can  be  sustained  by  the  jury  ? 

A  most  careful  and  laborious  examination  and  analysis  of  the 
evidence  has  not  enabled  us  to  ascertain  the  data  on  which  the 
jury  reached  the  conclusion  to  which  they  came,  nor  the  result 
at  which  the  court  arrived  after  deducting  the  amount  of  credits 
given  on  their  account  by  appellees  from  the  indebtedness  proved 
by  them. 

Whoever  may  have  the  labor  of  examining  the  accounts  as 
presented  by  both  parties,  cannot  escape  the  conviction  that  neiAer 
party  kept  regular  books.  The  list  of  credits  given  by  Morgan 
Perry  and  attached  to  his  deposition,  which  he  proves  was  given 
out  to  him  by  Hall,  and  constituted  all  he  then  claimed  cor- 
responds precisely  with  the  list  of  credits  attached  to  appellees' 
account  filed  with  their  petition — even  in  the  confusion  of  dates. 
On  which  some  credits  of  May  precede  others  of  April  of  the 
same  year,  and  these  irregularities  appear  precisely  alike  on  each, 
which  scarcely  could  be  the  result  of  accident.  Again  appellants 
after  the  fullest  of  denials  of  an  employment  of  appellees  by  them, 
as  charged  in  the  petition,  present  an  account  of  advancements 
of  money  made  by  them  to  appellees,  which  would  be  inexplicable 
upon  any  other  hypothesis  than  that  appellees  were  engaged  m 
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making  purchases  of  some  kind  for  appellants.  The  account  of 
advancements  presented  with  the  answer,  and  the  manner  of 
entering  the  dates  of  payments  show  that  the  account  was  negli- 
gently kept  The  first  item  charged  on  said  account  is  of  date 
26th  of  May,  1866,  T.  M.  Jones,  $500.  And  the  next  is  21st  of 
December,  1864,  William  Claxon,  $3000.  And  there  are  others 
of  similar  character  which  could  be  referred  to. 

These  irTOgularities  are  mentioned  to  show  how  negligently  the 
parties  seem  to  have  kept  their  accounts.  But  as  the  case  must 
be  sent  back  for  another  trial,  it  would  be  improper  for  this 
court  to  enter  upon  an  analysis  of  all  the  evidence  and  present 
its  conclusion  of  what  would  be  the  proper  judgment  in  the  case. 
It  must  suffice  to  say  that  after  a  very  full  examination  of  the 
evidence  and  the  pleadings  in  the  case,  with  the  accounts  as 
presented  by  the  parties,  this  court  has  been  unable  to  find  from 
the  evidence  that  the  indebtedness  of  appellants  to  appellees  as 
great  by  a  considerable  amount  as  the  judgment  complained  of  is 
rendered  for. 

We  suggest  without  giving  any  positive  instructions  on  the 
point  whether  a  more  satisfactory  result  would  not  be  reached  by 
referring  the  case  to  a  skillful  accountant,  as  commissioner  to 
audit  and  state  the  accounts  of  the  parties. 

For  the  reasons  stated  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial  and  for  further  proceedings 
eonsist^it  herewith. 

Craddock  &  Trahue,  for  appellants. 

Lindseif'  &  Rodman,  for  appellees. 
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M.  G.  Walton  v.  Isaac  Mizs. 

Vendor  and  Purcliaaer — ^Parol  Agreement  for  Rescission. 

Evidence  of  a  parol  agreement  for  the  sale  of  land,  or  promise  that 
the  vendor  should  have  the  land  back,  by  refunding  the  purchaae  price, 
with  interest,  is  not  such  an  agreement  or  contract  as  can  be  enforced, 
under  the  statute. 

Landlord  and  Tenant— Payment  of  Sent  in  other  than  Specified  Manner. 

Where  a  tenant  makes  a  tender  of  rent,  which  was  payable  in  money, 
by  offering  com,  the  amount  must  be  measured  up  and  set  apart  sped- 
fically  for  that  purpose. 

APPEAL   FROM   ESTILL   CIRCUIT   COURT. 

June  11,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

■ 

The  evidence  of  a  parol  agreement  for  a  sale  of  the  land  to 
appellant,  or  promise  that  he  should  have  the  land  back  by  refund- 
ing the  price  paid,  with  interest,  is  not  such  a  contract  or 
agreement  under  the  statute  as  can  be  enforced ;  but  the  numerous 
obligations  executed  by  appellant  to  appellee  for  the  rent  of  the 
place,  indicate  very  strongly  that  the  parol  agreement  for  a 
re-sale  of  the  land  was  abandoned  by  the  statutes. 

Appellee  in  his  petition  charges  that  he  demanded  a  surrender 
of  the  possession  of  the  land  to  him  several  times  before  he  com- 
menced his  action,  and  that  averment  in  the  petition  is  not  d^ed 
in  the  answer.  And  if  it  were,  a  notice  to  surrender  the 
possession  is  very  clearly  proved. 

The  rent  was  fixed  at  a  certain  price  in  money,  and  if  appellant 
wished  to  discharge  it  in  com,  which  he  had  a  right  to  do,  she 
should  have  measured  up  the  com  and  set  it  apart  for  appellee. 

No  claim  is  made  and  set  up  in  the  answer  for  pay  for 
improvements,  and  proof  without  allegations  will  not  authorize 
relief. 

Appellant  admits  the  sale  and  purchase  by  appellee  of  the 
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land  under  the  judgment  in  the  case  referred  to,  and  does  not 
question  its  validity  in  his  pleadings. 

After  a  careful  examination  of  the  record,  and  consideration  of 
the  several  objections  made  by  counsel  to  the  judgment,  we  see 
no  error  available  for  a  reversal. 

Wherefore  the  judgment  must  be  affirmed. 

Lilly ^  for  appellant. 


J.  W.  Gate  v.  J.  A.  Eouse. 

Pleading — ^AUegation  of  Failure  to  Put  in  Machinery  in  Partnership. 

Though  a  partner,  who  had  agreed  to  put  in  certain  machinery  into 
a  partnership,  failed  to  comply,  but  disposed  of  it  and  bought  other 
machinery  of  less  value,  he  cannot  be  held  liable  in  the  absenoe  of  an 
aUegation  in  the  petition  that  the  specific  machinery  aUuded  to  waa 
to  be  put  in,  nor  from  which  such  fact  could  be  inferred. 

Partnenhip— Failure  of  One  Partner  to  Comply  with  Teima. 

One  of  a  firm,  who  agrees  to  furnish  certain  machinery,  but  who 
sold  same  and  bought  other  machinery  of  an  inferior  kind  and  quality, 
will  be  held  liable  for  the  lo.^s  thereby  sustained. 

Evidence  Must  Dlustrate  Issue. 

Evidence,  unless  it  iUustrate  some  issue  made  by  the  pleadings,  is  not 
aUowable  in  judicial  proceedings. 

Same— Allegations— Proof. 

Without  allegations  of  a  breach  of  agreement,  the  most  positive  and 
direct  proof  is  unavailing. 

APPEAL  FBOM  DAVIESB  CIKCUIT  COURT. 

January  21,  1871. 

Opinion  of  the  Couet  by  Judge  Peteks  : 

By  the  terms  of  the  articles  of  co-partnership,  Rouse  put  into 
the  firm  for  the  purpose  of  prosecuting  the  business  for  which  it 
was  formed  seven  acres  of  land  described  in  said  articles,  "his 
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tew-mill  and  .distillei^y  and  all  the  fixture^  and  machinery  pertain- 
ing thereto,  all  the  cars,  machinery  and  fixtures  now  (then)  owned 
and  uded  by  hkn  in  the  mining  of  coal^  8  wagond,  8  yoke  of  oxen. 
Bet  of  hlackamith's  took,  and  one  pony,  all  of  which  is  (was) 
valued  and  agreed  by  the  parties  to  be  wol'th  $3,^90/' 

^^And  the  said  Cate  agrees  to  put  into  said  concern  2  carding 
machines,  one  spinning  jack,  2  looms,  one  wool  pidcer,  and  all  the 
machinery  and  fixtures  belonging  to  a  carding  machine,  a  set  of 
carpenter's  tools,  and  2  horses,  valued  and  agreed  upon  between 
the  parties  at  $1,700,  and  the  said  Cate  hereby  (by  said  writing) 
agrees,  and  binds  himself  to  make  up  the  balance  necessary  to 
make  him  equal  with  Rouse,  to-wit:  $760,  by  the  payment  of  cash 
or  its  equivalent."  This  quotation  includes  the  capital  each  part- 
ner was  to  furnish  according  to  their  estimate,  and  the  terms  of 
their  agreement  to  make  them  equal.  Why  they  agreed  that  the 
carding  machines,  horses,  etc.,  furnished  by  Cate,  valued  at  the 
$1,700,  and  cash,  $750,  were  to  make  him  equal  with  Bouse^ 
whose  property  put  into  the  firm  was  valued  at  $3,200,  was  for 
them  to  determine,  and  is  not  for  the  court  now  to  inquire  into. 
But  from  the  language  of  the  written  articles  we  must  assume  the 
property  put  in  by  each  was,  at  the  late  of  the  writing  inspected, 
by  the  partners  respectively,  and  appropriated  to  the  use  of  the 
firm. 

Bouse  brought  this  suit,  and  alleged  as  breaches  on  the  part  of 
Cate,  that  he  had  failed  to  pay  said  $750  according  to  his  under- 
taking in  the  articles  of  co-partnership,  and  had  failed  to  furnish 
the  amount  and  value  of  machinery  that  he  was  boimd  to  do ;  that 
he  only  put  in  one  loom,  about  ten  dollars  worth  of  carpenter's 
tools,  one  spinning  jack,  that  he  furnished  two  carding  machines, 
fixtures,  etc.,  but  that  they  were  old,  much  worn,  and  of  little 
value;  that  they  were  originally  constructed  for  carding  cotton, 
and  had  to  be  repaired  and  chainged  so  as  to  fit  them  for  carding 
wool,  all  of  which  was  done  at  the  cost  of  the  firm,  and  that  the 
carding  machines,  fixtures,  spinning  jack,  loom,  tools  and  horses 
furnished  by  Cate  were  not  worth  more  than  $876,  instead  of 
$1,700  as  agreed  on  by  the  partners. 

He  also  alleged  that  the  partnership  only  continued  one  year, 
Cate  was  the  active  operator,  and  business  partner,  kept  the  books, 
and  received  the  proceeds  of  the  woolen  factory,  and  ooal  mining 
during  the  time,  which  amounted  to  the  sum  of  $1,000,  for  the 
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one-hakf  <tf  whieh  defendant  "Whb  tesponflible  to  hini)  that  he  was 
lespo&Bible  for  tiie  $750^  the  cash  part  of  the  capital,  whidh  he 
failed  to  ftimish,  and  $412^  the  one-half  of  auch  machinery  as  he 
undertook  and  bound  himself  to  f umish,  but  which  he  failed  to  do. 
And  for  these  sums  he  prayed  judgment 

The  right  to  a  recovery  was  controverted  'by  the  answer,  and  Ihe 
case  was  referred  to  tiie  master  to  report  the  state  of  accounts 
between  the  parties,  who  twice  reported  that  the  partners  had 
failed  to  furnish  him  with  any  books,  and  he  had  no  data,  from 
Which  to  make  a  report,  except  that  he  found  the  $750  cash  which 
Gate  was  to  pay  in,  to  complete  his  part  of  the  capital,  had  never 
been  furnished,  and  that  it  appeared  from  the  evidence.  When  the 
partnership  was  formed  that  Gate  owned  two  carding  machines, 
then  at  the  falls  of  Rough  Greek,  in  Grayson  county,  one  of  which 
he  sold  to  Green  after  said  partnership  had  been  formed  for  the 
sum  of  $l,&6iy  as  may  be  seen  by  reference  to  Green's  evidence, 
and  had  purchased  a  carding  machine  from  one  Argyle  for  $130<, 
which  he  had  substituted  in  its  place,  and  after  deducting  the  $130 
from  the  price  for  which  he  sold  the  machine  to  Green,  to-wit: 
$1,064,  it  left  $924,  and  for  the  one-half  of  that  sum,  or  $462, 
and  the  $750,  making  $1,212,  with  interest  from  the  Ist  of  Decem- 
ber, 1860,  he  reports  as  the  amount  to  which  Rouse  was  entitled 
to  a  judgment  against  Gate.  To  this  report  Gate  filed  exceptions. 
The  court  below  considered  that  from  some  evidence  in  the  case 
in  addition  to  a  letter  written  by  Rouse  to  Gate,  that  the  latter 
bad  fumiehed  the  firm  jeans  and  linsey  manufactured  by  bim  at 
the  falls  of  Rough  before  the  formation  of  the  partnership,  and 
which  belonged  to  him  individually,  and  which  he  considered  as 
having  been  put  in  to  supply  in  part  the  value  of  the  machinery 
sold  to  Green,  and  reformed  the  report  of  the  master  so  as  to  allow 
Gate  credit  for  $400,  for  jeans  and  linsey  furnished  by  him,  and 
rendered  judgment  in  favor  of  Rouse  against  Gate  for  $992  with 
interest  from  the  1st  of  December,  1860,  till  paid,  and  costs,  and 
Gate  being  dissatisfied  with  that  judgment  has  appealed  to  this 
court 

'Certainly  the  zeal  and  patience  manifested  by  counsel  in  the 
very  elaborate  examination  of  witnesses  in  this  case  should  satisfy 
the  most  exacting  clients,  as  doubtless  was  done  in  this  instance, 
and  the  desire  to  acquire  knowledge  (such  as  it  is)  concerning  the 
dr£Ference  between  double  and  nngle  machinejy,  although  not  a 
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word  is  written  in  the  articles  of  oo-partnership  as  to  whether  the 
machinery  was  of  the  one  or  the  other  kind,  and  information  in 
regard  to  wool  pickers,  and  other  articles  belonging  to  such 
machinery,  even  down  to  the  kind  of  bolts  with  which  the  machin- 
ery was  put  up,  may  be  commendable  to  those  who  have  tastes  in 
that  way,  and  time  to. devote  to  its  acquisition.  But  evidence, 
unless  it  illustrates  some  issue  made  by  the  pleadings,  is  scarcely 
allowable  in  judicial  proceedings. 

Unquestionably,  if  appellant  put  the  carding  machines  at  Bough 
Creek  into  the  partnership,  when  it  was  formed,  and  afterwards 
sold,  or  disposed  of  them,  or  any  part  of  them,  he  would  be  account- 
able to  his  partner  for  the  one-half  of  what  he  received,  and  if  he 
got  less  than  their  value,  he  might,  under  certain  circumstances,  be 
chargeable  with  the  one-half  of  their  real  value.  In  this  case  the 
petition  contains  no  allegation  that  any  of  the  machinery  at  the 
falls  of  Bough  Creek  was  put  into  the  firm,  nor  does  it  contain 
anything  from  which  the  fact  can  be  inferred.  There  is  no  allega- 
tion that  any  of  the  machinery  put  into  the  firm  was  at  that  place, 
or  had  ever  been  there,  and  without  allegation,  the  most  positive 
and  direct  proof  would  be  unavailing.  Moreover,  there  is  no 
allegation  that  the  machinery  which  actually  went  into  the  firm 
was  not  the  same  contemplated  and  agreed  on  by  the  partners  at 
the  time  they  formed  the  partnership.  It  is  alleged  that  the 
machinery,  fixtures,  etc.,  were  "of  greatly  inferior  value,  much 
worn,  and  out  of  repair,"  etc.  Now  this  may  all  have  been  true, 
and  still  they  may  have  been  the  same  agreed  upon.  If  they  were 
not  the  same,  it  should  have  been  so  alleged  in  positive  and  direct 
terms,  so  as  to  present  no  issue,  and  if  they  were  the  same,  and 
they  were  represented  to  be,  and  a  fraud  had  been  imposed  on 
they  were  inferior  in  quality,  or  diflFerent  in  character  from  what 
appellee,  that  should  have  been  averred.  This  is  sufficient  to  show 
that  the  allegations  of  the  petition  are  insufficient  to  authorize  a 
recovery,  for  either  the  sale  of  that  which  was  at  the  falls  of 
Rough  Creek,  or  for  any  defects  in  the  machinery  which  was  put 
up  and  used. 

And  for  the  want  of  proper  allegations  and  pleadings  appellant 
is  not  entitled  to  anything  for  jeans,  etc.,  put  into  the  concern,  if 
any  he  put  in,  nor  for  the  third  carding  machine. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  render  judgment  in  favor  of  Rouse  against  Gate 
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for  $750,  with  interest  from  the  1st  of  December,  1860,  till  paid, 
and  costs  in  the  court  below,  and  for  further  proceedings  consistent 
herewith. 

Sweeny  &  8.,  for  appellant. 

Ray  &  Hardin,  for  appellee. 


J.  C.  Vanarsdal  v.  Commonwealth,  for  Use  of  Mercer  Co. 

Court. 

Sheriffs — Official  Bond — ^Failure  of  Commissioner  to  Settle — Risk  of  Sureties 
Increased  hy  Order  of  Court. 

A  mere  omission  of  the  court  of  officers  whose  duty  it  is  to  require 
collectors  of  public  dues  to  make  regular  settlements  and  to  account 
promptly  for  the  public  moneys  in  their  hands,  will  not  of  itself 
discharge  the  sureties  of  the  collector  from  liability,  but  the  sureties 
do  not  agree  to  be  responsible  for  the  funds  retained  in  the  hands  of 
their  principal  under  orders  of  the  court. 

Same— Laches— Sureties  Released. 

Where,  by  the  action  of  a  county  court,  in  deferring  a  settlement  with 
the  sheriff,  the  appointment  of  commissioners  to  adjust  a  balance  due 
by  the  sheriff  some  four  months  after  the  last  day  required  by  law, 
and  said  settlement  deferred  for  a  year,  such  laches  will  release  the 
sureties  on  the  sheriffs  bond  an  account  of  whatever  balance  remains 
in  the  sheriff's  hands  after  the  January  return  day. 

APPEAL  FROM   MERCER  CIRCUIT   COURT. 

January  24,  1871. 

Opinion  OF  the  Court  by  Judge  Lindsay: 

The  sheriff,  Vanarsdal,  was  by  virtue  of  his  oflBce  the  collector 
of  the  county  levy  for  Mercer  comity  for  the  year  1863.  The 
conditions  of  his  bond  were  that  he  would  "well  and  truly  collect, 
account  for,  and  pay  over  to  the  persons  entitled  to  receive  the 
same,  according  to  law,  the  county  levy  and  public  dues  of  the 
vol  4—17 
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county  of  Mercer  for  the  year  1863,  and  that  he  'would,'  when 
called  upon  by  the  county  court,  settle  hie  accounts  and  pay  over 
the  amount,  if  any,  of  public  money  in  his  hands  belonging  to  said 
county." 

This  suit  is  brought  to  recover  from  the  sheriff  and  his  sureties 
a  balance  of  county  levy  remaining  in  his  hands  after  the  payment 
of  the  various  amoimts  allowed  to  the  county  creditors  at  the 
court  of  claims  held  in  said  county  in  October,  1862.  The  law 
makes  it  the  duty  of  the  various  county  courts  in  the  State  in  the 
month  of  September  in  each  year  "to  cause  a  settlement  of  the 
sheriff's  or  collector's  accounts  to  be  made  and  reported,  and  for 
that  purpose  shall  appoint  some  competent  person  or  commis- 
sioner; and  upon  receipt  and  approval  of  said  court,  shall  make 
such  order  concerning  the  remainder  of  the  money,  if  any,  due  to 
the  county  as  they  may  deem  necessary  for  its  safe  keeping."  Tho 
county  court  can  require  the  sheriff  to  pay  over  90  per  cent  of  the 
county  levy  upon  their  settlement  in  September  and  at  the  follow- 
ing January,  a  final  settlement  "shall  be  made  and  the  sheriff  shall 
pay  over  any  balance  in  which  he  may  be  found  indebted.  (Amend- 
ment to  article  2d,  chapter  26,  R.  S.,  Vol.  1,  page  26.)  By  the 
Act  of  February  9,  1864,  Myer's  Supplement,  page  126,  the 
county  court,  the  commissioner  and  the  sheriff  are  required  to 
perform  their  several  duties  relative  to  the  settlement  of  the 
county  levy  under  the  pahi  of  heavy  penalties.  The  final  settle- 
ment of  Vanarsdal  should  have  been  made  in  January,  1864.  It 
appears  from  the  record  that  the  appointment  of  commissioners 
to  settle  with  him  was  not  made  until  April,  1867,  and  that  this 
settlement  was  not  reported  and  approved  until  March,  1868.  It 
further  appears  that  the  court  of  claims  laying  the  levy  held  in 
October,  1862,  directed  the  sheriff  to  collect  the  same,  and  pay 
the  claims  of  county  creditors  "and  retain  the  balance  in  his  hands 
subject  to  the  future  orders  of  that  court."  The  sureties  of  the 
sheriff  rely  upon  these  facts,  as  releasing  them  from  liability  to 
the  county  on  account  of  such  balance.  The  mere  omission  of  the 
courts  or  officers  whose  duty  it  is  to  require  collectors  of  public 
dues  to  make  regular  settlements  and  to  account  promptly  for  the 
public  moneys  in  their  hands,  will  not  of  itself  discharge  the 
sureties  of  the  collector  from  liability.  Z7.  8,  v.  KirJcpatrick,  9th 
Wheaton,  755;  Keel  v.  Preston,  6th  Monroe,  68 i.  But  in  this 
case  there  has  been  more  than  a  mere  omission  upon  the  part  of 
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the  county  court  of  Mercer  county  to  discharge  its  duty  relative 
to  the  county  levy  for  1863. 

The  order  making  the  levy  directed  the  sheriff  to  'VefatV  the 
balance  after  the  payment  of  the  county  claims^  subject  to  the 
future  orders  of  the  court.  The  sureties  did  not  agree  to  be 
responsible  for  funds  ''retained'  in  the  hands  of  their  principal 
under  order  of  the  court  Their  undertaking  was  that  he  would, 
when  called  upon,  settle  his  accounts  and  pay  over  any  amount 
remaining  in  his  hands  in  obedience  to  the  orders  of  the  court 
The  laches  of  which  they  complain  are  not  the  result  of  mere 
omission  or  neglect  of  duty  upon  the  part  of  the  county  court,  but 
the  legitimate  consequences  of  an  order  made  by  the  court  of 
claims.  The  peculiar  province  of  which  is  to  transact  the  financial 
business  of  the  county.  By  the  action  of  the  financial  representa- 
tives of  the  people  of  Mercer  county,  the  risk  of  Vanarsdal's 
sureties  was  increased  without  their  consent,  and  the  effect  of  the 
same  was  to  release  them  from  all  liability  on  account  of  the 
balance  of  the  county  levy  remaining  in  the  sheriff's  hands  after 
January,  1864. 

Wherefore,  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss  the  plaintiffs  petition 
as  to  said  sureties. 

Thompson,  for  appellant 

A  Harding,  Bell,  for  appellee. 
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John  Peak  et  al  v.  Mary  Hayden  et  al. 

Adverse  Possession— Conflitting  Claim  of  Title — ^Best  Possession  Prevails. 

Where  neither  litigant  shows  documentary  evidence  of  title  derived 
from  the  government,  a  constructive  possession  will  prevail  over  a  claim- 
ant, who  had  not  the  property  under  enclosure. 

appeal   from    MEADE    CIRCUIT    COURT. 

January  30,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

In  this  suit  of  equity  by  the  appellants  vs.  the  appellees  for 
trespass  on  land  and  a  quietus  as  to  title,  neither  party  proved  any 
documentary  title  derived  from  the  Commonwealth,  and  there  is 
some  difficulty  in  a  judicial  determination  of  the  possessory  right 

The  evasiveness  of  the  answer  of  the  appellees  to  the  petition 
of  the  appellants  and  some  admitted  and  established  facts  conduce 
strongly  to  the  conclusion  that  the  appellees  have  not  had  such 
possession,  actual  or  constructive,  of  the  land  in  controversy  as 
to  give  them  the  right  of  possession.  The  appellants  claim  under 
Perciful,  the  appellees  under  Simpson,  as  owTiers  of  different 
tracts  not  conflicting  in  boundary. 

It  appears  that  Walker's  line  and  one  line  of  Simpson's  patent 
are  coincident,  and  that  the  appellees  derive  all  their  title  from 
Walker,  who  claimed  under  Simpson. 

The  land  in  contest  is  not  embraced  by  Simpson's  line,  but  is 
included  in  the  boundary  sold  by  Perciful  to  the  ancestor  of  the 
appellants,  which  calls  for  Walker's  line  as  coincident  with  Simp- 

■ 

son's. 

And  it  is  quite  clear  that  neither  Walker  nor  any  person  holding 
under  him  ever  enclosed  or  actually  occupied  the  land  in  contest, 
all  of  which  lies  beyond  Simpson's  line.  And  if  he  or  any  of 
them  misconceed  the  local  line  as  now  indisputably  established 
as  not  interfering  with  the  claim  of  the  appellants,  their  posses- 
sion of  other  land  embraced  by  Simpson's  patent,  did  not  give 
them  constructive  possession  of  any  of  the  land  beyond  that  time 


Pratiier  &  Smith  v.  Wilson  &  Co.  249 

Opinion  of  the  Court. 

■ 

There  was  no  apparent  or  presumable  intention  to  extend  the 
possession  beyond  Simpson's  line.  The  appellees  have,  therefore, 
failed  to  show  a  possessory  title. 

On  the  contrary,  the  appellants  have  shown  a  constructive  pos- 
session of  the  land  in  contest  for  years.  Their  possessory  right 
appears,  therefore,  superior  to  that  claimed  by  the  appellees,  and 
that  is  sufficient  for  this  case,  and  ought  to  have  ruled  the 
decision  of  the  circuit  court,  which  nevertheless  was  against  the 
appellants. 

Daniel  Haydon,  under  whom  the  appellees  claim,  recognized 
and  admitted  the  line  of  Simpson  and  Walker  as  now  established 
in  this  case.  There  could  have  been  no  constructive  possession 
beyond  that  line  so  as  to  include  the  land  now  in  controversy. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  proper  judgment  in  favor  of  the  appellants  for  such  damages 
as  shall  be  assessed — for  the  alleged  intrusion  of  their  rightful 
possession. 

^yalkerJ  Cofer,  for  appellant, 

Kincheloe  &  Lewis,  for  appellee.  . 


Pratiier  &  Smith  v,  J.  Wilson  &  Co. 

Tender — When  not  Regarded  as  Payment. 

A  tender  of  the  residue  of  goods  purchased  but  not  received,  cannot 
be  regarded  as  a  payment,   though   they  were  afterwards   sold  by  the 
assignee   and    the   proceeds   applied    to   the    payment    of    other   creditors, 
appellants  only  receiving  their  ratable  portion. 

Trial — ^Inatmctiona — Objections. 

To  avail   himself   of  an   error   in   an   instruction,   the    party   against 
whom  it   i=^  given,  must  obect  to  it  when  it   is  offered,  and  if  given, 
except  to  the  ruling  of  the  court. 

Same 

Where  a  litigant  asks  for  an  instruction,  which  is  given  by  the  court, 
he  cannot  afterwarde  complain,  although  it  is  erroneous. 
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APPEAL  FROM  WOODFOBD  OIBCUIT  COURT. 

January  21,  1871. 

Opinion  of  the  Court  by  Judge  Pryor: 

There  is  no  evidence  of  any  payment  of  the  debt  sued  upon 
except  the  $814.62,  the  value  of  the  goods  returned,  and  $45.25 
paid  by  Walsh  as  their  pro  rata  of  the  proceeds  of  the  sales  of 
the  property  assigned  for  the  payment  of  their  debts  by  appellees. 

The  tender  of  the  residue  of  the  goods  purchased  by  appellees 
from  appellants,  and  not  received  by  them  can  not  be  regarded  as 
a  payment,  because  they  were  afterwards  sold  by  the  assignee  and 
the  proceeds  were  applied  to  the  payment  of  other  creditors, 
appellants  only  receiving  their  ratiable  portion  thereof.  There  is, 
therefore,  no  evidence  to  sustain  the  verdict. 

The  instructions,  as  asked  by  appellants,  appear  to  have  been 
given,  and  if  they  did  not  present  the  law  of  the  case  they  have  no 
right  to  complain,  and  even  if  the  instruction  given  at  the  instance 
of  appellees  was  erroneous,  the  ruling  of  the  court  in  giving  it  does 
not  seem  to  have  been  excepted  to.  This  court  has  so  often  decided 
that  tx)  avail  himself  of  an  error  in  an  instruction,  the  party 
against  whom  it  is  given,  must  object  to  it  when  it  w  offered,  and 
if  it  is  then  given  over  his  objections,  he  must  then  except  to  the 
ruling  of  the  court  in  giving  it,  that  it  would  seem  useless  to  repeat 
it.  And  still  this  ruling  is  in  a  majority  of  cases,  as  in  this,  dis- 
regarded. We  can  not  consider  any  error  if  there  be  one  in  giving 
the  instruction  as  asked  by  appellees.  But  as  in  our  opinion  the 
verdict  is  not  sustained  by  the  evidence,  the  court  below  should 
have  awarded  a  new  trial  to  appellants. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 

Field  £  Twyman,  for  avpolant. 

Porter^  for  appellee. 
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S.  B.  Coil  v.  William  Taylob. 

Order   of   Deiivery— Specific   Personal   Property— Damages    for    Detention — 
Time  of  Assessment. 

A  fair  and  equitable  construction  for  directions  to  aBsess  damages 
for  detention  of  personal  property,  requires  that  the  assessment  should 
embrace  the  entire  detention,  preceeding  the  trial. 

Same — ^Instruction. 

An  instruction  predicated  upon  this  rule  "that  the  jury  should  find 
for  the  Plaintiff  damages  for  the  detention  of  the  horse,  for  the  time  so 
dUetained,  both  before  and  after  institution  of  the  suit,"  held  not 
erroneous. 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 

0 

January  7,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

In  this  action,  brought  by  the  appellee,  for  the  recovery  of  a 
horse  in  the  appellant's  posession,  of  the  alleged  value  of  $150, 
and  damages  for  the  detention  thereof,  the  court  instructed  the 
jury  in  effect,  that  if  they  should  find  from  the  evidence  that  the 
horse,  which  remained  in  the  defendant's  possession  during  the 
pendency  of  the  suit,  was  the  property  of  the  plaintiff,  they  should 
find,  also,  for  the  plaintiff  damages  for  the  detention  of  the  horse 
for  the  time  it  was  so  detained,  both  before  and  after  the  institu- 
tion of  the  suit;  and  the  jury  having  found  for  the  plaintiff  the 
horse  valued  at  $135,  and  also  $50  in  damages  for  its  detention, 
and  the  court  having  rendered  a  judgment  in  conformity  with  the 
verdict,  the  principal  question  to  be  determined,  on  this  appeal 
from  the  judgment  is,  did  the  court  correctly  instruct  the  jury 
with  reference  to  the  detention  of  the  borse  after  the  institution 
of  the  suit  ? 

Section  360  of  the  Civil  Code  of  Practice  provides  that:  "In 
action  for  the  recovery  of  specific  personal  property,  the  jury  must 
assess  the  value  of  the  property,  as  also  the  damages  for  the  taking 
or  detention,  whenever  by  their  verdict  there  will  be  a  judgment 
for  the  recovery  or  return  of  the  property." 
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And  the  41Sth  section  of  the  Code  provides  that  in  such  a  case 
'•judgment  for  the  plaintiflF  mav  be  for  the  deliverv  of  the  property, 
or  for  the  value  thereof,  in  case  a  delivery  can  not  be  had,  as 
damages  for  the  detention/' 

It  was  a  settled,  principle  l^efore  the  adoption  of  the  Code,  in 
this  State,  that  in  an  action  for  the  recovery  of  specific  propertv 
or  its  value,  the  e>timation  of  the  value  of  the  property  should  be. 
as  at  the  time  of  the  trial,  an<l  not  that  at  which  the  detention 
conmienct^d.  ( Frennan  r.  LucWtL  2  •/.  -/.  Marshall,  S^f>:  Penny 
r.  Davis,  S  B.  Monroe,  SIS,)  This  couinion  law  r^-.le  i^  entirely 
consistent  with  the  foregoiufi:  provisions  of  the  Code,  and  may  be 
ado]>ted  as  expressing  its  correct  construction  as  to  the  time 
intended  for  assessing  the  value  of  the  proj»erty,  to  be  altematelv 
adjudged  by  the  court  to  the  successful  party;  and  as  during  litiga- 
tion, the  pro|>erty  may,  ami  often  <Ws  l>ec(ime  redupe<l  or  depre- 
ciated in  value,  in  the  hands  of  the  r.n^uceos^ful  clahnant,  a  fair 
and  equitable  const n!ct ion  of  the  dire<'tion  to  assess  damages  for 
the  detention  of  the  property,  requires  that  the  assessment  should 
embra(*e  the  entire  detention  of  the  property  preceding  the  trial. 
There  was  no  em>r,  therefore,  in  crivimr  to  the  lurv  the  instruction 
referretl  to. 

Xor  dix^s  it  appear  to  us  that  the  c<">urt  committed  any  error  to 
the  ap]>ellant's  preju^lice  either  in  in^tructimr  the  jury  or  over- 
niliujr  the  motion  for  a  new  trial. 

AMierefore,  the  iudmiviit  is  a*^r."i,d. 

^yhitc  <jf  Re*' res,  for  aii^t  Unnt. 
jRoiiman,  for  nt'in'!Jee. 
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Ben  Taylob  v.  J.  W.  Taylob. 

Bond — ^Mutual  Mistake  in  Giving — Second  Surety  not  Liable. 

Mistake?  in  the  execution  of  a  bond  given,  can  be  corrected  like  other 
instruments,  where  it  is  shown  that  a  prior  bond  for  the  same  purpose 
had  been  executed. 

APPAEL   FBOM    M^LEAX    CIRCUIT    COURT. 

June  11,  1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  only  question  in  this  case  is  one  of  fact,  whether  the  bond 
dated  8th  of  February,  1860,  purporting  to  have  been  given  by 
the  appellant  and  John  Brackett,  that  Hawkins  would  perform 
the  judgment  of  the  court  in  the  action  against  him,  is  the  act  and 
deed  of  the  appellant.  He  admits  he  gave  a  claimant's  bond  for 
the  property  levied  under  the  attachment  against  Hawkins,  but 
with  Frank  Wright  instead  of  Brackett  as  his  surety,  xmder  sec- 
tion 235  of  the  Civil  Code,  and  Wright  and  Dexter  prove  the 
execution  of  such  a  bond,  which  was  the  only  description  of  bond 
he  can  reasonably  be  supposed  to  have  intended  to  give  consistently 
with  his  claim  to  the  property,  and  part  in  the  controversy.  The 
claim  against  Hawkins  was  not  controverted  by  appellant,  but 
only  the  appellee's  right  to  subject  property  or  money  in  appel- 
lant's hands  to  its  satisfaction,  which  he  resisted,  claiming  the 
property  and  denying  that  he  was  indebted  to  Hawkins,  and,  as 
Wright  and  Dexter  prove,  gave  his  bond  as  claimant  of  the 
property.  It  is  diiBcult  to  conceive  why  he  would  have  also 
executed  another  bond  having  the  effect  to  make  him  liable  for 
the  debt  of  Hawkins,  although  he  succeeded  in  sustaining  his 
claim  to  the  property.  The  sheriff  failed  to  explain  why  he  could 
have  taken  two  bonds  from  the  appellant,  one  with  AVright  as 
surety  and  the  other  with  Brackett  as  surety,  and  the  fair  infer- 
ence from  all  the  evidence  is  tljat  he  took  but  one  bond,  which  was 
understood  and  intended  by  the  appellant,  who  could  not  read  or 
write,  to  be  such  a  bond  ds  Wright  and  Dexter  prove  to  have  been 
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given,  and  not  that  returned  by  the  sheriff,  which  may  have 
resulted  from  some  unexplained  mistake  and  without  intentional 
wrong  on  the  part  of  the  officer.  Nevertheless,  we  are  of  the 
opinion  that  it  was  not  the  binding  obligation  of  the  appellant, 
and  the  court  erred  in  rendering  the  judgment  to  enforce  it  as 
such. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  in  conformity  to  this  opinion. 

Turner,  for  appellant 

L,  P.  Little,  for  appellee. 


Edwaed  Wells  et  al,  v.  James  A.  Kagland  et  al. 

Landlord  and  Tenant — Lease — ^Reduction  in  Rental  by  Loss  of  nae  of  Put 
of  Property. 

A  farm  and  mill  was  leaded  providing  *that  in  case  the  mill  dam  should 
be  removed  by  law,  during  said  term  (five  years)  a  proper  reduction  in 
rent  shall  be  made,  etc.,  al'^o  providing  for  a  payment  of  $1000.00 
annually.  Held,  that  no  reduction  should  be  allowed  on  the  contract  for 
the  time  the  mill  remained  undisturbed. 

Same — Damages. 

The  damages  for  loss  by  removal  of  the  dam,,  could  only  be  estimated 
from  the  actual  time  of  its  removal,  and  would  not  affect  the  rent 
already  earned.  5 

APPEAL    FROM    BATH    CIECUIT    COURT. 

June   14,  1870. 
Opinion  of  the  Court  by  Judge  Hardin: 

By  a  contract  made  the  30th  day  of  September,  18fi8,  John  D. 
Ragland  leased  to  Edward  Wells  his  farm  containing  about  1,200 
acres  of  land  and  mill  property  situated  thereon,  upon  Licking 
river,  for  a  term  of  five  years,  commencing  on  the  Ist  of  November, 
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1868,  for  an  annual  rent  of  $1,000,  for  which  the  lessee  and  James 
L.  Warren,  as  his  surety,  executed  their  five  promissory  notes, 
but  the  following  stipulation  was  expressed  in  the  lease : 

"That  in  case  the  mill-dam  shall  be  removed  by  law, 
during  said  term,  proper  allotment  of  the  rent  shall  be 
made,  which  if  the  parties  can  not  agree  upon  shall  be 
left  to  the  award  of  two  disinterested  person,  chosen  by  the 
parties  for  the  purpose." 

The  appellants  being  sued  on  their  note  for  the  first  instalment 
of  the  rent,  filed  an  answer  setting  forth  the  contract  of  leasing 
and  alleging  that  by  legal  proceedings  instituted  under  the  lawd, 
and  by  the  authority  of  the  State,  said  mill-dam  was  removed  on 
the  6th  day  of  November,  1869,  Eagland,  the  lessee,  being  largely 
compensated  in  damages,  and  the  mill,  its  fixtures  and  appurte- 
nances being  rendered  useless,  by  the  removal  of  the  dam,  the 
lessee  thereby  sustained  a  loss  of  $3,760,  or  $760  per  year,  for 
the  five  years  of  his  term. 

They  further  alleged  a  refusal  on  the  part  of  Ragland  to  unite 
in  the  selection  of  persons  to  adjust  the  loss  under  the  contract. 
And  making  their  answer  a  "cross-petition  and  counter-claim," 
they  sought  to  have  the  case  transferred  to  equity,  and  their  loss 
in  consequence  of  the  removal  of  the  mill-dam  ascertained  and 
applied  in  the  abatement  of  the  several  notes. 

The  court  overruled  a  motion  of  the  defendants  to  transfer  the 
cause  to  equity,  and  sustained  a  demurrer  to  their  answer,  and 
rendered  a  judgment  for  the  debt  of  $1,000  in  the  petition  men- 
tioned, and  this  appeal  is  prosecuted  to  reverse  that  judgment. 

The  facts  alleged  were  certainly  such  as  to  entitle  the  defend- 
ants to  an  abatement  of  rents  accruing  under  the  contract  after 
the  removal  of  the  mill-dam,  but  as  we  construe  the  contract,  it 
did  not  contemplate  any  reduction  of  stipulated  rents  accruing 
before  the  removal  of  the  dam.  The  entire  amount  of  the  note 
sued  on  was  due  for  the  use  of  the  property  before  the  removal  of 
the  dam,  and  the  consideration  of  that  note  was  not,  therefore, 
affected  by  the  subsequent  impairment  of  the  value  of  the  use  of 
the  property,  which  under  the  contract  operated  from  its  date  to 
reduce  correspondingly  the  subsequently  accruing  rents.  But  it 
did  not,  in  our  opinion,  constitute  a  valid  defense  to  the  note 
which  is  the  foundation  of  this  action,  either  legal  or  equitable. 
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The  court,  therefore,  properly  refused  to  transfer  the  case  and 
rightly  sustained  the  plaintiff's  demurrer  to  the  answer. 
Wherefore,  the  judgment  is  affirmed, 

Neshitt  dc  Gudgcll,  for  appellants. 

Hurt,  for  appellees. 


E.  Xewman  et  al  r.  William  C.  Powell. 

Deeds — ^Void — Infelicity  of  Grantor. 

A  deed  was  given  a  brother  to  the  undivided  one  half  interest  in 
land  descending  to  a  sister,  the  latter  of  whom  was  proven  at  the  time 
to  have  been  irrational.  The  deed  recited  love  and  affection,  and  to 
carry  out  the  wish  of  their  father.  In  a  subsequent  suit  by  the  grantors 
children  to  vocate  same,  by  reason  of  their  mother  being  of  unsound 
mind,  it  is  held,  that  the  deed  was  void,  as  not  being  the  deliberate  act 
of  a  discrete  and  intelligent  person. 

APPEAL    FROM    CASEY    CIRCUIT    COURT. 

June  3,  1870. 

Opimox  of  the  Court  by  Judge  Hardin: 

Tn  February,  1864,  Elizabeth  Jackson,  a  widow,  and  the  mother 
of  three  adult  children,  with  one  of  whom  she  resided  in  Jessamine 
county,  being  temporarily  in  Casey  county,  where  she  o\\Tied,  by 
descent  from  her  mother,  an  undivided  interest  in  a  tract  of  land 
then  in  the  possession  of  her  brother,  \Y.  C.  Powell,  worth  about 
$1,400,  united  in  a  conveyance  thereof  to  Powell,  for  the  expressed 
consideration  of  natural  love  for  her  brother,  and  the  further 
reason  that  it  had  been  the  wish  of  the  father,  who  had  recently 
died,  that  his  said  son,  W.  C.  Powell,  should  o^ti  said  tract  of 
land,  w^hich  he,  though  owning  but  a  life  estate  therein,  had 
attempted  to  convey  to  said  W.  C.  Powell. 

In  March,  1867,  Edward  Xewman,  the  son  of  Mrs.  Jackson, 
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filed  a  petition  in  the  Jessamine  circuit  court,  suggesting  that  she 
was  a  lunatic,  and.  thereupon  an  inquest  was  held,  by  which  it 
was  found  that  she  was  and  had  been  of  unsound  mind,  and  a 
lunatic  for  four  or  five  years.  Said  Edward  Newman  being 
appointed  the  committee  of  his  mother,  this  suit  was  instituted 
by  him  to  set  aside  said  deed,  mainly  on  the  ground  of  the  mental 
incapacity  of  the  grantor  when  it  was  made,  and  she  having  died 
during  the  pendency  of  the  action,  it  was  revived  and  presented 
bv  Newman  and  others  as  her  heir-at-law.  . 

The  court,  on  hearing  the  cause,  dismissed  the  petition,  and 
the  plaintiffs  have  appealed  to  this  court. 

The  depositions  of  a  number  of  witnesses  were  taken  by  the 
plaintiffs  in  Jessamine  county,  and  by  the  defendant  in  Casey, 
and  their  testimony  is  strangely  conflicting  as  to  the  state  of  Mrs. 
Jackson's  mind  in  February,  1864.  In  Jessamine,  many  facts 
and  circumstances  pertaining  to  her  conduct  were  proved  in  cor- 
roboration of  the  inquest  of  lunacy,  and  the  opinions  of  two 
physicians  which  seem  conclusive  of  the  factt  hat  she  had  been  of 
unsoimd  mind  since  about  the  year  1862 ;  and  as  it  appears  that 
she  frequently  visited  her  friends  in  Casey,  it  is  difficult  to 
conclude  that  the  numerous  relations  of  herself  and  the  defendant, 
who  have  testified  that  her  insanitv  did  not  occur  until  after  the 
date  of  the  conveyance,  were  wholly  misinformed  of  facts  leading 
to  a  different  conclusion,  which  seem  to  have  been  generally 
known  among  the  neighbors  and  acquaintances  of  Mrs.  Jackson 
in  the  countv  of  her  residence. 

On  her  return  from  Casey  county,  after  the  execution  of  the 
deed,  she  was  irrational,  as  she  had  been  before,  and  the  inference 
is  strong,  that  if  the  witnesses  for  the  appellee  were  not  grossly 
deceived  or  biased,  she  enjoyed  but  a  lucid  interval  during  her 
sojourn  with  them  in  Casey. 

Her  small  interest  in  the  land  in  Casey  seems  to  have  been  her 
principal  estate,  which,  if  the  deed  is  sustained,  she,  for  no 
valuable  consideration,  gave  to  her  brother,  to  the  exclusion  of  her 
own  children,  on  whom  she  seems  to  have  been  dependent,  and  to 
whom  she  must,  in  her  affliction,  have  been  an  object  of  much 
solicitude  and  care,  if  not  of  expense.  Testing  the  conveyance  by 
the  usual  rules  for  determining  the  validity  of  like  instruments, 
we  are  of  the  opinion  that  it  ought  not  to  stand. 

Situated  as  Mrs.  Jackson  was,  this  convevance  seems  to  i^**  ^'^ 
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have  been  rash,  improvident  and  unjust  to  her  children,  and  if  it 
was  not  the  result  of  some  fraudulent  device,  on  the  part  of  the 
appellee,  which  may  be  inferred,  it  ought  not,  we  think,  under 
all  the  circumstances  of  this  case,  to  be  upheld  as  the  deliberate 
act  of  a  discreet  and  intelligent  person. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  judgment  in  conformity  to  this  opinion. 

Durham,  Jacobs,  for  appellants. 


Faemers'  Bank  of  Ky.  v.  E.  H.  Green's  Exectjteix.  . . . 

Bzecutors     and     Administrators — ^Decedents     Estate — Settlement— Preferred 
Claims — Loss  of  Security. 

The  decedent  had  pledged  fifty  hogsheads  of  tobacco  to  secure  a  debt 
of  $6000.00.  The  tobacco  was  worth  a  much  larger  sum  than  that  for 
which  t'  was  pledged,  and  the  executrix  being  desirous  to  redeem  it,  and 
to  ship  it  to  a  foreign  market,  drew  a  sterling  bill  of  exchange  on  Gilliott 
&  Co.  Consignees  in  the  city  of  London,  for  over  $8000.00  which  she 
sold  to  appellant  and  with  a  part  of  the  proceeds  redeemed  the  tobacco. 
The  tobacco  was  destroyed  by  fire  in  transit,  and  became  a  total  loss 
to  decedents  estate.  The  bill  was  protested  for  non-payment.  In  the 
suit  to  settle  decedents  estate  the  appellant  claimed  that  its  debt  con- 
stituted a  part  of  the  necessary  expenses  of  administration; 
Held,  that  a  debt  thus  created,  and  apparently  secured,  should  not  be 
treated  as  a  preferred  debt  after  the  loss  of  the  security,  to  the  injury 
of  other  creditors.  It  cannot  be  considered  as  a  debt  created  in  the 
administration  of  the  estate.    - 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

April  20,  1871. 

Opinion  of  the  Court  by  Judge  Pet^ers  : 

At  the  death  of  E.  W.  Green,  in  1865,  near  fifty  bogheads  of 
his  tobacco  were  pledged  to  Phelps,  Caldwell  &  Co.,  in  Louisville, 
to  secure  a  debt  of  $6,000.  The  tobacco  was  worth  a  much  larger 
sum  than  that  for  which  it  was  pledged,  and  the  executrix  being 
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desirous  to  redeem  it,  and  to  ship  it  to  a  foreign  market,  drew  a 
sterling  bill  of  exchange  on  Gilliott  &  Co.,  consignees',  in  the  city 
of  London,  for  over  eight  thousand  dollars,  which  she  sold  to 
appellant,  and  with  a  part  of  the  proceeds  redeemed  the  tobacco, 
and  consigned  it  to  a  firm  of  commission  merchants  in  New  York, 
to  be  shipped  to  said  Gilliott  &  Co.  While  in  Xew  York  the 
tobacco  was  consimied  by  fire,  and  through  the  failure  of  the 
consignee  in  that  city,  it  was  lost  to  the  estate  of  Green.  The  bill 
drawn  on  Gilliott  &  Co.  was  protested  for  non-acceptance,  doubt- 
less on  account  of  the  failure  of  the  tobacco  to  reach  them,  and 
the  bill  was  returned. 

The  executrix  filed  her  petition,  and  alleged  that  the  assets  of 
her  testator  were  insuflBcient  to  pay  the  debts,  and  prayed  the 
chancellor  to  order  a  sale  of  the  real  estate  and  to  administer  the 
assets.  Appellant,  in  an  answer  and  cross-suit,  claimed  that  its 
debt  constituted  a  part  of  the  necessary  expenses  of  administra- 
tion, and  as  such  was  a  preferred  one  and  should  be  paid  in  fiiU, 
while  other  creditors  (the  estate  being  insolvent)  would  have  their 
debts  paid  in  part  The  court  below  adjudged  that  appellant's 
debt  was  not  a  preferred  on,  but  stood  in  the  same  condition  with 
the  other  general  creditors.  This  appeal  is  prosecuted  to  reverse 
that  judgment. 

The  evidence  shows  that  appellant  looked  to  the  proceeds  of  the 
tobacco  which  was  to  be  shipped  to  London,  to  Gilliott  &  Co.,  for 
the  payment  of  the  bill,  not  doubting  that  it  would  be  redeemed 
when  the  money  was  advanced,  and  that  its  value  was  more  than 
sufficient  to  secure  its  payment,  the  bank  took  the  risk  without  a 
home  acceptor,  and,  so  far  as  appears,  without  any  other  name, 
except  the  drawer,  regardless  of  the  value  of  the  residue  of  the 
testator's  estate,  and  would  have  been  fully  protected  but  for  tha 
accidental  destruction  of  the  tobacco  bv  fire. 

A  debt  thus  created,  and  apparently  secured,  should  not  be 
treated  as  a  preferred  debt  after  the  loss  of  the  security,  and 
adjudged  to  be  fully  paid  out  of  the  remaining  assets  to  the  injury 
of  other  creditors.  It  can  not  be  considered  as  a  debt  created 
necessarily  in  the  administration  of  the  estate. 

Wherefore,  the  judgment  is  affirmed. 

James,  for  appellant. 
Vance,  for  appellee. 
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RoBEBT  D.  Chambers  v.  Geoeoe  D.  Posey. 

Contracts — ^Actions  on — ^Reply — Conditions  Precedent. 

The  appellant  hrought  this  action  on  a  contract  for  the  purchase  of 
a  lot  of  mules  from  appellee  for  which  he  agreed  to  execute  his  note 
without  alleging  that  he  had  performed  his  part  of  the  contract. 

Held,  that  the  court  should  have  instructed  the  jury  to  find  for  the 
defendant  as  the  pleadings  authorized  a  judgment  in  his  favor. 

APPEAL    FBOM    HENDERSON    CIRCUIT    COURT. 

April  24,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  admission  of  the  appellant,  in  his  reply  to  the  appellee's 
answer  and  cross-petition,  together  with  the  written  agreement 
exhibited  with  the  reply,  show  conclusively  that  the  appellant's 
claim  to  the  four  mules  was  solely  denied  under  and  by  virtue 
of  the  contract  made  January  18,1870,  which  stipulates  that  on 
that  day  the  appellee,  G.  D.  Posey,  sold  to  appellant  various 
articles  of  personal  property  for  sums  amounting  in  the  a^^egate 
to  $1,524,  of  which  he  paid  down  $465,  and  was  to  give  his  note 
for  the  balance  of  $1,059  payable  twelve  months  thereafter,  and 
that  he  did  not  receive  the  possession  of  the  property,  nor  deliver 
or  tender  the  note  before  he  brought  this  action  for  the  recovery 
of  the  mules.  This  court  is  of  the  opinion  that  before  the  plaintiff 
could  maintain  an  action  to  recover  the  possession  of  the  mules 
he  was  bound  to  perform  his  part  of  the  agreement  by  giving  or 
offering  to  give  his  note,  and  upon  the  pleadings  alone  the  court 
might  have  properly  instructed  the  jury  to  find  for  the  defendant 
as  to  the  claim  to  recover  the  possession  of  the  mules,  and  this 
being  the  extent  of  the  verdict  rendered,  and  the  judgment  of  the 
court,  it  is  not  material  or  necessary  to  inquire  whether  the  rulings 
of  the  court  as  to  the  evidence  and  instructions  given  and  refused 
were  correct  or  not ;  the  result  being  as  favorable  to  the  appellant 
as  the  pleadings  authorized. 

Wherefore,  the  judgment  is  affirmed.  Judge  Lindsay  dissenting. 

Eaves,  for  appellant. 
Vance,  for  appellee. 
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C.  L.  Peyton  v.  Aba  Cabteb. 

Hemoval  of  Causes— Petition  for  Hemoval  Filed— Proceedings  in  State  Court 
to  Cease— Failure  to  FQe  Copy  of  Record  in  United  States  Court 

After  the  filing  of  a  petition,  for  removal  to  the  United  States  Court, 
properly  verified,  further  proceedings  in  the  State  Court  should  cease 
and  not  be  resumed  until  a  certificate,  from  the  Federal  Court  stating 
that  the  petition,er  has  failed  to  file  a  copy  of  the  record  in  that  Court, 
is  produced. 

APPEAL  FBOM  MOBOAN  CIBCUIT  COUBT. 

April  12,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

At  the  June  term,  1867,  of  the  Morgan  circuit  court  this  cause 
was,  upon  the  petition  of  appellant^  properly  removed  to  the  circuit 
court  of  the  United  States  for  the  District  of  Kentucky,  under  the 
provisions  of  the  Act  of  Congress,  approved  March  3,  1863,  and 
amended  May  11,  1866.  The  third  section  of  the  amendment  to 
said  act  (Statutes  at  Large,  volume  14,  page  46),  provides  that 
after  filing  of  the  petition  for  removal  properly  verified,  "the 
further  proceedings  in  the  State  court  shall  cease,  and  not  be 
resumed  until  a  certificate  under  the  seal  of  the  circuit  court  of 
the  United  States,  stating  that  the  petitioner  has  failed  to  file 
copies  in  the  said  circuit  court,  at  the  next  term,  is  procun*d."  No 
such  certificate  having  been  produced  in  this  case,  it  was  error  upon 
the  part  of  the  circuit  court  of  Morgan  county  to  proceed  with  the 
trial  of  the  action.    Wherefore  the  judgment  must  be  reversed. 

Holt,  for  appellant. 
Hazelrigg,  for  appellee. 
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Campbell  Tubnpiks  Co.  v.  A.  A.  Mtllkb  et  al. 

Lo«t  Instnunfinto— Oral  Tettimoiiy  to  Pnnre  Content*— Borden. 

Where  a  ¥nritmg  has  been  ioet  it  is  not  improper  to  admit  oral  testi- 
mony to  prove  the  contents,  but  it  is  incumbent  .upon  the  party  pro- 
posing to  prove  its  contents  to  establish  with  a  reasonable  degree  of 

/        certainty  what  the  paper  did  contain. 

Same— Acts  Done  While  Writing  in  Existence— Condnsions. 

Tho  fact  that  appellant  permitted  the  vendor  of  appellee  to  build 
the  fence  where  it  now  stands  when  the  written  grant  was  in  existence 
tends  very  strongly  to  establish  the  conclusion  that  the  production  of 
the  writing  would  have  dissipated  the  claim  of  appellant. 

APPEAL  FROM  CAMPBELL  OIBCUIT  OOUBT. 

April   12,   1871. 

Opinion  op  the  Coubt  by  Judge  Lindsay: 

It  seems  that  Marion,  who  owned  the  land'of  the  appellees  at  the 
time  of  the  construction  of  appellant's  road,  granted  the  right  of 
way  throng  said  land  in  writing.  The  company,  instead  of  having 
this  written  grant  properly  acknowledged  and  made  a  matter  of 
public  record,  undertook  its*  preservation  by  entrusting  it  to  the 
custody  of  its  own  officers.  We  may  safely  assume  from  tbe 
evidence  before  us,  that  this  writing  has  been  lost,  and  therefore 
it  was  not  improper  to  admit  oral  testimony  to  prove  its  contents. 
It  was  incumbent,  however,  upon  the  company  to  establish,  with  a 
reasonable  degree  of  certainty,  what  the  paper  did  contain,  before 
the  circuit  court  would  have  been  authorized  to  conclude  that  said 
company  was  the  owner  of  the  land  enclosed  by  the  appellees,  under 
and  by  virtue  of  such  written  grant  Considering  all  the  evidence 
in  the  case,  we  are  not  prepared  to  decide  that  the  circuit  judge 
erred  in  his  conclusion  that  it  was  uncertain  whether  or  not  the 
appellants  had  at  any  time  had  the  right  of  way  over  the  land  upon 
which  the  fence  of  the  appellees  now  stands.  Whatever  may  have 
been  the  understanding  or  agreement  at  the  time  of  the  construc- 
tion of  the  road,  as  to  the  width  of  the  way  granted,  it  is  certain 
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that  for  tha  first  five  miles  out  of  Newport  the  space  left  between 
the  fences  of  the  land-owners  on  either  side  of  the  road,  in  very 
many  places  is  now  and  for  many  years  has  been  much  less  than 
sixty  feet  The  fact  that  the  c(»npany  permitted  the  vendor  of 
the  appellees  to  build  the  fence  where  it  now  stands,  when  the 
books  of  the  company  containing  the  written  grant  of  the  right 
of  way  were  most  probably  in  exist^xoe,  and  permitted  the  same  to 
remain  without  question  for  more  than  ten  years  and  until  after 
said  books  were  lost^  are  circumstances  tending  very  strongly  to 
estabUsh  the  conclusion  that  the  production  of  the  written  grant 
of  Marion  would  wholly  dissipate  the  claim  of  the  appellants.  We 
are  of  opinion  that  the  judgment  of  the  circuit  court  is  fully 
sustained  by  the  evidence,  and  the  same  is  therefore  affirmed. 

Stevenson  &  Hodge,  for  appellant. 
Webster,  Hallam,  for  appellee. 


J.  H.  Wai^ibb  &  Co.  V.  Tandy  Wigolewobth  bt  al. 

Vendor  sad  Pnrdiaser— Purdiaae  Money  Lien— Failure  to  Comply  With  His 
Part  of  Contract— Hesciation. 

Appellants  Bold  to  appellees  a  distillery  on  which  there  was  a  pur- 
chase money  lien  which  had  to  be  discluuqg^ed  to  operate  the  distillery. 
Appellants  disehaiged  half  of  this  lien  and  appellees  owed  them  enougn 
to  pay  the  balance.  Hdd,  that  appellees  had  no  right  to  a  rescission 
of  the  contract  of  purchase  as  they  could  have  applied  the  amount  they 
owed  to  the  discharge  of  the  balance  ot  the  lien. 

APPBAL  PBOM  HABBI80N  CIBOUIT  COUBT. 

April,  16,  1871. 

Opinion  op  the  Coubt  by  Judgb  Lindsay  : 

There  is  nothing  in  the  record  warranting  the  conclusion  that 
Walker  &  Oo.  made  any  fraudulent  representations  to  the  appellee 
as  to  the  provisions  of  the  United  States  internal  revenue  law. 
Upon  the  oontrary^  it  seems  the  latter  were  apprised  at  the  time  of 
their  purchase  that  it  was  a  matter  of  some  doubt  whether  or  not 
they  would  be  licensed  by  the  Federal  government  to  operate  the 


264  Kentucky  Opinions. 

Opinion  of  the  Court. 

distillery  so  long  as  the  lien  in  favor  of  Walker's  vendors  remaimed 
unsatisfied.    Fully  apprised  as  they  were  of  the  existence  of  such 
lien,  and  of  the  fact  that  one  of  Walker's  notes  would  not  fall  due 
until    nearly  a  year    after     their    purchase,  common   prudence 
demanded  that  they  should  take  the  proper  steps  to  ascertain 
correctly  the  provisions  of  the  revenue  law,  and  not  rely  upon  the 
opinion  of  Walker.     Waggener  v.  Waggoner,  2  A.  K.  Marshall, 
331.     There  being  no  fraud  upon  the  part  of  appellants,  and  it 
not  appearing  that  they  undertook  to  guarantee  that  the  appellees 
would  be  licensed  to  carry  on  the  distillery,  there  can  be  but  one 
ground  upon  which  a  rescission  of  the  contract  of  sale  can  be  sus- 
tained, and  that  is  that  Walker  can  not  comply  with  the  conditions 
of  the  written  agreement  entered  into  between  the  parties.  Walker 
&  Co.  sold  to  appUees,  and  agreed  with  them  to  "transfer  and 
relinquish  their  right  and  title  unto  the  party  of  the  second  part 
the  following  property,  namely :  About  two  acres  of  land,  including 
the  distillery  and  other  buildings  on  the  premises  formerly  owned 
by  John  Poindexter,  deceased,  being  the  same  purchased  by  the 
said  parties  of  the  first  part  at  the  sale  on  the  28th  of  November, 
1868."  This  contract  was  executed  on  the  13th  of  February,  1869, 
and  the  appellees  knew,  or  ought  to  have  known,  that  Walker  & 
Co.  then  owed  $15,000,  the  entire  purchase  price  agreed  by  them 
to  be  given  for  the  property,  and  that  one-half  of  it  would  not  be 
due  until  about  the  15th  of  June,  and  the  balance  until  the  Ist  of 
November  thereafter.     Under  such  circumstances,  it  is  but  fair 
to  conclude  that  the  Walkers  expected,  and  had  the  right  to  expect 
that  they  would  be  enabled  by  the  first  payment  from  the  appellees 
to  pay  off  the  last  payment  due  from  them  to  the  commissioner 
from  whom  they  bought,  and  the  record  shows  that  before  the 
institution  of  this  suit  they  had  paid  off  more  than  one-half  of 
the  first  payment  due  from  them  to  the  commissioner.    The  failure 
or  refusal  of  the  appellees  to  comply  with  their  contract  was  very 
possibly  the  reason  of  Walker  &  Co.  failing  to  make  prompt  pay- 
ments on  their  purchase,  and  to  allow  the  appellees  to  force  a 
rescission  of  the  contract  on  this  account  will  be  to  permit  them  to 
take  advantage  of  their  own  wrong.    We  are  of  opinion  that  the 
court  should  have  continued  the  case  and  allowed  the  appellants 
time  to  procure  a  conveyance  of  the  title  to  the  property  and  to 
secure  a  release  of  the  liens  in  favor  of  Harris,  who  paid  off  their 
bonds  to  the  commissioner,  and  if  it  be  necessary  to  do  this,.  Uk 
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ascertain  the  amount  due  from  the  appellees  which  is  the  cash 
value  of  the  whisky  they  contracted  to  deliver  at  the  time  it  should 
have  been  delivered,  enforce  the  payment  of  the  same,  and  apply 
so  much  thereof  as  may  be  necessary  to  the  satisfaction  of  Harris' 
lien,  the  appellants  should  be  allowed  to  amend  their  pleadings 
and  set  up  the  second  payment  due  them  and  bring  all  necessary 
parties  before  the  court,  and  the  contract  between  the  appellants 
and  appellees  enforced  according  to  its  spirit  Wherefore  the 
judgment  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Boyd,  for  appeUant. 

Trimble,  Clea/ry  &  ^est,  for  appellee. 


Andkew  Owens  et  ai..  v.  Johk  Babtley. 

Non-Resident — Summons — Constructive  Service — ^Bond — Judgment. 

It  is  erroneous  to  render  judgment  against  a  non-resident,  defendant, 
oonstructively  summoned,  until  the  plaintiff  has  executed  the  bond  re- 
quired by  section  441,  Ciyil  Code. 

Same— -Appeal—- Appearance: 

An  absent  defendant  enters  his  appearance  to  the  suit  by  an  appeal 
from  a  judgment  rendered  against  him. 

APPEAL  FBOM  PIKE  OIBCUIT  COXTBT. 
April   17,   1871. 

Opinion  ok  the  Coubt  by  Judoe  Petebs: 

Under  sub-section  2,  section  J^Jt^l  of  Civil  Code,  it  was  erroneous 
to  render  judgment  for  appellee  against  the  absent  defendant, 
Owens,  until  he  had  executed  a  bond  with  suflBcient  surety  condi- 
tioned that  ho  would  restore  to  appellant  the  property  taken  by 
the  judgment  in  the  action,  provided  he  appeared  within  the  time 
prescribed  by  law,  and  a  restoration  of  the  same  should  be 
adjudged.  This  requisition  of  the  Code  seems  not  to  have  been 
complied  with,  and  for  that  reason  the  judgment  was  erroneous. 
The  petition  we  r^ard  as  sufficient     The  averments  are  not  as 
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direct,  and  positiTe  as  they  might  be,  but  if  they  be  true  the  debt 
was  due  and  unpaid.  But  as  the  absent  defendant  prosecuting  this 
appeal,  has  entered  his  appearance,  that  will  dispense  with  the 
bond. 

But  for  the  error  indicated  the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  c(msi8tent  herewith. 

RaMiffe,  for  appellant. 


S.  PoTTEB  t;.  H.  A.  D.  Jenkins. 

Appeal    and    Error— Jariidictioa—Amoiiiit    in    Controreiay— Judgment   Re- 
duced by  Set-Off  or  Coanter-daim. 

The  16th  section  of  the  Civil  Oode  of  Practioe,  regulating  the  jarisdie- 
tion  of  the  Court  of  Appeals,  limits  the  ri^t  of  a  defendant,  to  an 
appeal  from  a  judgment  against  him  for  money  or  personal  property, 
to  cases  in  which  the  judgment  amounts  to  $60.00  or  more,  except  in 
cases  in  which  the  judgment  is  reduced  below  $60.00  by  a  set-off  or 
counterclaim. 

APPEAL  FBOM  WABBEN  CIKCCTIT  COUBT. 

April  13,  1S71. 

Opinion  op  the  Coubt  by  Judge  Habdin  : 

The  plaintiff  in  this  action  sued  to  recover  $100  in  damages 
against  the  appellant,  for  the  unlawful  killing  of  a  cow.  A  trial 
resulted  in  a  judgment  for  the  plaintiff  for  $30,  and  this  appeal  is 
from  that  judgment  The  16th  section  of  the  Civil  Code  of  Prac- 
tice, as  amended,  regulating  the  jurisdiction  of  this  court,  as  here- 
tofore and  now  construed,  limits  the  right  of  a  defendant,  to  appeal 
from  a  judgment  against  him  for  money  or  personal  property,  to 
cases  in  which  the  judgment  amounts  to  $50  or  more,  except  in 
cases  in  which  the  judgment  is  reduced  below  $60  by  a  setroff  or 
counter-claim. 

This  appeal  is  not,  therefore,  within  the  jurisdiction  of  this 
court,  consequently  is  dismissed. 

Oorin,  for  appellant. 

J.  H.  Wilhins,  Mitchell,  for  appeUee. 
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J.  A.  J.  Lee  v.  Wm.  Butts: 

Advene  PoMesdoft— Eetate  in  Hands  of  Executor  Pending  Litigation  Orer 
WilL 

An  estate  in  the  hands  of  an  executor  will  not  be  held  adversely 
to  the  heirs  or  devisees  of  testator,  but  for  the  benefit  of  those  who 
prove   suoceseful   in  the   pending  litigation  over   the  will. 

Same— Assignment  of  Interest  in  Estate— Legitimate  Subject  of  Bargain  anj 
SalSL 

The  claim  of  Amos  Wool  to  a  portion  of  Katy  Wool's  estate  which 
he  was  seeking  to  establish  by  impeaching  her  will,  was  a  legitimate 
subject  of  baigain  and  sale. 

APPEAL  FBOM  BATH  OIBOUIT  COUBT. 

■ 

April  13,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  estate  of  Katy  Wool,  deceased,  in  the  hands  of  her  executor 
in  1863,  at  the  time  Lee  bought  from  Amos  Wool,  was  not  held 
adversely  to  the  heirs  or  devisees  of  the  testator,  but  for  the  benefit 
of  such  of  the  litigants  as  might  prove  successful  in  the  pending 
litigation.  The  claim  of  Amos  Wool  to  a  portion  of  Katy  Wool's 
estate  which  he  was  seeking  to  establish  by  impeaching  her  will, 
was  a  legtimate  subject  of  bargain  and  sale,  hence  the  note  sued 
on  can  not  be  said  to  have  been  given  without  consideration. 
The  proof  wholly  fails  to  sustain  the  defense  bond  upon  the 
alleged  fraudulent  misrepresentations  as  to  the  quantity  of  estate 
claimed  by  Amos  Wool,  but  rather  tends  to  establish  that  Lee  knew 
more  about  this  matter  than  the  party  from  whom  he  bought. 

The  court  did  not  err  in  excluding  from  the  jury  the  power  of 
attorney  from  Daniel  Wool.  There  is  nothing  in  the  record  con- 
necting Amos  with  that  writing,  or  even  showing  that  he  was 
aware  of  its  existence.  The  court  did  not  err  to  the  prejudice 
of  appellant  by  failing  to  explain  to  the  jury  the  legal  signification 
of  the  term  ^'chancing  bargain."  The  instruction  as  to  it  is  written 
to  mislead  the  jury  in  favor  of  Lee,  by  inducing  them  to  conclude 
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that  it  was  necessary  for  appellee  to  prove  that  the  note  was  exe- 
cuted upon  some  consideration,  where,  in  law,  the  note  itself 
imported  a  consideration,  and  the  appellant  had  wholly  failed  to 
rebut  this  legal  presumption. 

Both  the  law  and  facts  as  presented  by  the  record  sustain  the 
judgment,  and  as  the  court  committed  no  error  by  which  appellant 
could  possibly  Lave  been  prejudiced,  the  same  is  hereby  afiSrmed 

Hurt  J  Apperson,  for  appellant. 
Young,  Turner,  Reid,  for  appellee. 


John  Mttj.er  v.  W.  C.  Allen. 

Oflloers— Clerk— Official  Act— Contradiction  After  Expiration  of  Term  of  OfBce 
— Ezparte  Affidarit 

The  official  acts  of  an  officer  can  only  be  contradicted  or  avoided  in 
a  proceeding  to  wiiich  he  is  made  a  party,  and  in  which  fraud  or  mis- 
take ifi  directly  charged. 

APPEAL  FBOM  BATH  OIEOUIT  COURT. 
April  21,  1871. 

Opinion  of  the  Oouet  by  Judge  Lindsay: 

The  summons^  the  execution  of  which,  appellee  claims  had  the 
legal  effect  of  bringing  the  appellant  before  the  court,  was  issued 
and  executed  on  the  18th  of  March.  The  petition  upon  which  the 
judgment  was  rendered  is  endorsed  filed  on  the  19th  of  the  same 
month.  Taking  the  record  for  true,  the  summons  was  void,  and 
its  execution  a  nullity.  We  are  not  prepared  to  admit  that  the 
acts  of  the  clerk  whilst  in  ofiice,  can  be  contradicted  by  an  ex  parte 
affidavit  made  after  his  term  of  office  expires. 

The  official  acts  of  such  an  officer  can  only  be  contradicted,  or 
avoided,  in  a  proceeding  to  which  he  is  made  a  party,  and  in 
which  fraud  or  mistake  is  directly  charged.  We  are  of  opinion 
that  Miller  was  not  before  the  court  when  the  jui^ment  against 
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him  was  rendered.    The  same  is  therefore  reversed  and  the  cause 
remanded  for  further  proceedings. 

Stone,  for  appellant. 
Turner,  for  appellee. 


Mabion  Lewis  et  al.  v.  Bsuben  C.  Batliffe. 

Trespass  —  Original  Trespasser — Conyersion  by  Another  —  Damages  —  Joint 
Liability. 

The  party  who  receives  property  wrongfully  taken  by  another  and 
oonverts  same  to  his  own  use  is  not  a  joint  trespasser,  and  is  therefore 
not  responsible,  for  damages,  as  an  original  trespasser. 

APPEAL  FBOM  MOBOAN  OlEOUIT  OOUBT. 

April   11,   1871. 

Opinion  of  the  Couet  by  Judge  Haedin  : 

The  petition  in  the  first  paragraph  alleges  in  effect  that  the 
defendant;  Marion  Lewis,  wrongfully  took  the  plaintiff's  mare, 
and  in  the  second  paragraph  that  the  other  defendants  became 
liable  afterwards  by  having  the  mare  in  their  possession  and  con- 
verting her  to  their  use,  but  no  joint  trespass  of  the  three  defend- 
ants is  allied  or  proved,  although  there  is  evidence  conducing  to 
show  a  liability  on  the  part  of  John  J.  Lewis  under  the  second 
paragraph,  and  that  Marion  Lewis  was  guilty  of  the  trespass 
charged  in  the  first  It  seems  to  us,  therefore,  that  the  second 
instruction  given,  that  "If  the  jury  believe  the  evidence  they  will 
find  for  the  plaintiff  against  Marion  Lewis  and  John  J.  Lewis 
the  value  of  the  mare  and  such  damages  as  the  plaintiff  may  have 
sustained  by  the  wrongful  taking  of  the  same,"  was  erroneous  in 
making  John  J.  Lewis  liable  for  the  damages  sustained  in  oonse- 
quence  of  the  original  trespass,  as  to  which  there  was  neither  alle- 
gation nor  proof  against  him. 

The  instruction  asked  by  the  defendants  was  properly  refused. 

But  for  the  error  indicated,  the  judgment  is  reversed  and  the 
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cause  remanded  for  a  new  trial  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Hazelrigg,  for  appellant. 
Cooper,  for  appellee. 


Geo.  Lynb  &  Co.  v.  M.  S.  Fbanceway  &  Nbsbit. 

Fraudulent  ConveyancM. 

In  Uiifl  Boit  to  set  aside  a  oonveyance  as  fraudulent,  the  following 
facta  appear:  Franoeway  was  greatly  embarrassed  and  eonveyed  a  house 
and  lot  to  his  brother-in-law,  Nesbit.  The  payment  was  witnessed  at 
Franceway's  request  by  two  nephews  and  no  one  else  than  relatives 
were  present.  Franoeway's  wife  wils  Nesbit's  sister.  Nesbit  was  not 
present  when  the  deed  was  prepared  and  executed  and  it  was  lodged 
for  record  by  the  grantor-  and  he  retained  the  possession  of  the  premises 
and  listed  same  for  taxation,  and  in  this  proceeding  he  employed  and 
paid  counsel  to  defend.  Held,  that  these  facts  warrant  the  conclusion 
that  the  whole  transaction  was  nothing  more  than  a  family  arrange- 
ment intended  to  secure  to  Franoeway  and  his  wife  the  continued  enjoy* 
ment  of  property  and  a  fraud  upon  crediton. 

APPEAL  FBOM  HENDEBSON  CIBCUIT  COURT. 

April  18,  1871. 

Opinion  of  the  Couet  by  Judge  Lindsay: 

It  is  evident  that  Franoeway  was  greatly  embarassed  at  the  time 
of  his  conveyance  of  the  house  and  lot  in  Henderson  to  his  brother- 
in-law  Nesbit  The  fact  Aat  the  payment  by  Nesbit  to  him  of 
the  fourteen  hundred  dollars  was  witnessed  at  his  request  by  two 
of  their  nephews,  and  that  the  subsequent  payment  of  four  hun- 
dred dollars  on  the  note  for  eight  hundred  was  again  witnessed  by 
one  of  the  same  nephews.  And  that  at  neither  of  these  payments 
any  one  else  than  their  relatives  were  present  tends  strongly  to  the 
conclusion  that  this  transaction,  seemingly  so  fair  upon  its  face, 
was  nothing  more  than  a  family  arrangement  intended  to  secure 
to  Franoeway  and  his  wife,  the  latter  of  whom  is  the  sister  of 
Nesbit,  the  continued  enjoyment  of  property  which  otherwise 
would  have  been  in  a  very  short  time  subjected  to  the  paymwat  of 
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the  grantor^B  debts^  that  Franceway  did  not  retain  nor  use  the 
money  paid  to  him  by  Neebit  is  evidenced  by  the  fact  that  within 
less  than  one  year  after  the  conveyance,  he  oould  not  in  giving  his 
deposition,  account  for  more  than  three  hundred  dollars  of  the 
money.  It  is  scarcely  possible  that  he  could  have  forgotten  what 
disposition  he  had  made  of  the  same  in  so  short  a  time.  These 
facts  considered  in  connection  with  the  further  facts  that  Nesbit 
was  not  present  when  the  conveyance  was  prepared  and  executed 
and  that  it  was  lodged  for  record  by  the  grantor.  That  he  has 
retained  possession  of  the  premises,  that  the  same  have  been  listed 
for  taxation  in  his  name,  and  that  this  proceeding  is  being  defend- 
ed by  counsel  employed  and  paid  by  him,  make  it  almost  impossible 
to  escape  the  conclusion  that  he  is  the  real  party  in  interest,  and 
that  Nesbit  is  merely  holding  the  title  to  the  property  for  his 
benefit  We  are  of  opinion  that  the  conveyance  is  void  as  to  the 
appellants.  Wherefore  the  judgment  is  reversed  and  the  cause 
remanded  with  instructions  to  subject  so  much  of  the  property 
conveyed  as  may  be  necessary  to  the  satisfaction  of  their  claim. 

Yeaman,  for  appellant. 
Vance,  for  appellee. 


LouisviLLR  &  Nashville  R.  R.  Co.  v.  Gaeeett  Elkin. 

Sailroadft— Injury  to  Cattle— Special  Contract 

There  can  be  no  binding  speeial  agreement  by  which  a  railroad  can 
avoid  its  responsibility  for  the  negligent  injury  to  cattle  by  its  train- 
men. 

laitructiont  May  be  ConttmeA  Together. 

Instructions  to  a  jury  may  be  construed  together  so  as  to  give  the 
proper  effect  to  all. 

APPEAL  FROM  GABEARD  CIBOUIT  COUBT. 

June  23,  1870. 

Opinion  op  the  Coubt  by  Judge  Bobebtson: 

The  jury  had  a  right  to  disregard  the  alleged  pass  and  oonsider 
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the  carrier^B  responsibility  unqualified  by  any  special  contract, 
and,  in  this  phase  of  the  case,  it  was  the  duty  of  the  officers  con- 
trolling the  train  to  know  that  the  mule  sued  for  was  down  and 
to  have  righted  it  without  delay.  And  even  if  there  was  a  binding 
special  agreement  imposing  that  care  on  the  owner's  agent^  still, 
if  the  conductor  knew  that  the  mule  was  down,  he  was  guilty  of 
gross  negligence  in  refusing  the  agent  ample  time  to  raise  it;  and, 
on  either  hypothesis,  the  evidence  authorized  the  verdict,  as  to  cul- 
able  negligence. 

Had  what  is  called  the  second  been  all  the  instruction  given, 
there  would  have  been  fatal  error  in  its  pretermission  of  the 
hypothesis  of  the  jury's  belief  that  the  death  of  the  mule  resulted 
from  its  being  down.  But  the  first  and  second  constitute  but  one 
alternative  instruction,  and  the  first  branch  of  it  requiring  such 
belief  by  the  jury  should  be  understood  as  applying  to  the  second 
branch,  and  we  presume  that  the  court  and  the  jury  so  understood. 

The  mule  was  not  valued  so  high  as  the  legal  standard  might 
have  authorized. 

And  however  conflicting,  the  evidence  authorized  every  deduc- 
tion necessary  to  sustain  the  verdict,  which  therefore  we  can  not 
disturb. 

Wherefore,  the  judgment  is  affirmed. 

Dunlap,  for  appellant. 
McKee,  for  appellee. 


Jab.  S.  Digbt  v.  Thos.  Mefford. 

Insane  Persons— Contracts  With— Overreacliing— Fraud— Rescission— Partner- 
ship—Surviying  Patmer. 

Mefford  and  Stafford  were  partners  in  business.  Parker  sold  to  Digby 
a  boat  belonging  to  the  partnership,  for  the  price  of  $300.00.  Mefford 
sued  Digby  for  conversion  of  the  boat  alleging  that  Parker  was  insaiie 
at  the  time  of  the  sale  and  that  the  boat  was  worth  $450.00;  which 
allegations  Digby  denied'.  The  case  was  submitted  to  the  court  without 
the  intervention  of  a  jury  and  it  was  adjudged  that  Parker  was  insane 
at  the  time  of  the  sale  to  Digby,  and  that  the  boat  was  worth  $450.00. 
Held,  that  Mefford  had  no  right  to  ask,  and  the  court  to  make,  a 
ned  contract  with  Digby  and  force  him  to  keep  the  boat  at  a  price 
he  did  not  agree  to  give,  as  there  is  nothing  in  the  case  which  warrants 
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the  eonclusion  that  Digby  was  guilty  of  such  conduct  in  the  purchase 
of  the  boat  as  to  render  his  purchase  absolutely  void;  that  if  Parker 
was  incapable  of  transacting  business  by  reason  of  his  insanity,  then 
Mefford,  as  the  surviving  partner,  was  entitled  to  a  rescission  of  the 
contract  and  no  more. 

APPV.AT.   FROM    CAMPBELL    OIBOITIT    OOUBT. 

April  10,  1871, 

Opinion  of  the  Ooubt  by  Judge  Williams  : 

MefFord  and  Parker,  who  were  partners,  were  the  owners  of  a 
wood  boat,  which,  sometime  in  February,  1869,  was  sold  by  Pai> 
ker  to  Digby  for  the  agreed  price  of  three  hundred  dollars,  Digbv 
paying  Parker  at  the  time  of  the  purchase  $126.00  in  cash.     C)n 
the  2d  of  March,  Mefford  sued  Parker  on  an  account  for  work  and 
labor  done  and  performed  for  him  and  for  money  advanced  for 
his  use  at  his  request,  and  alleged  that  he  was  about  to  fraudulently 
to  dispose  of  his  property,  including  the  said  wood  boat  owned  by 
them  as  partners.     An  order  of  attachment  was  taken  out  and 
levied  on  said  boat,  although  the  same  had  been  previously  sold  to 
Digby.     The  boat  was  appraised  at  the  sum  of  two  hundred  dol- 
lars, and  Parker  gave  bond  on  the  2d  of  March,  1869,  conditioned 
that  he  would  have  the  boat^  or  its  appraised  value  and  subject  to 
the  future  orders  of  the  court  in  the  action  in  which  it  was  at- 
tached.   In  May,  1869,  Parker  was,  by  a  proper  judicial  proceed- 
ing, found  to  be  a  lunatic  and  committed  to  the  asylum  at  Lexing- 
ton, where  he  died  in  a  few  months  thereafter.     In  December, 
1869,  his  administrator  consented  that  MefFord's  suit  should  be 
revived  against  him,  and  entered  his  appearance  thereto.     On  the 
25th  of  February,  1870,  Digby  filed  his  petition  asking  to  be  made 
a  party  to  this  proceeding,  setting  up  his  purchase  from  Parker 
and  asking  that  his  rights  under    said    purchase  be  protected. 
Pending  this  action  in  April,  1870,  Mefford  sued  Digby  for  the 
conversion  of  the  wood  boat,  asking  judgment  against  him  for  its 
alleged  value,  $800,  and  claiming  that  at  the  time  the  same  was 
sold  to  him  by  Parker,  the  latter  was  insane  and  hence  that  the 
sale  was  void.    Digby  answered  this  action  denying  the  insanity 
of  Parker,  paid  into  court  the  $174  balance  due  on  his  purchase 
from  Parker,  and  asked  that  Mefford  and  Parker's  administrators 
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be  required  to  litigate  as  to  their  rights  to  the  same.  He  also  set 
up  the  pendency  of  the  suit  in  which  MefFord  had  previously 
attached  the  boat  The  action  for  the  conversion  of  the  boat  was 
submitted  to  the  court  without  the  intervention  of  a  jury,  and  it 
was  adjudged  that  Parker  was  insane  at  the  time  of  the  sale  to 
Digby,  and  that  the  boat  was  worth  $450,  instead  of  $300,  the 
agreed  price,  and  a  judgment  was  accordingly  rendered  against 
Digby  for  the  additional  sum  of  $150.  While  we  agree  with  the 
circuit  judge  that  the  weight  of  evidence  tends  to  establish  the 
insanity  of  Parker  at  the  time  of  the  sale  to  Digby,  yet  it  seems 
to  us  that  Mefford  does  not  occupy  a  position  which  authorizes  him 
to  take  advantage  of  the  same.  From  his  petition,  filed  in  March, 
1869,  a  few  days  after  the  sale  to  Digby,  it  is  clear  that  he  either 
did  not  regard  Parker  as  insane,  or  else  he  was  himself  seeking 
to  take  advantage  of  his  insanity.  He  took  no  steps  to  deprive 
Parker  of  the  control  of  the  partnership  property  until  after  he 
sold  the  boat,  and  then  it  was  not  upon  the  ground  of  Parker's 
insanity  but  that  he  was  about  to  cheat,  hinder  and  delay  him 
in  the  collection  of  his  claims  against  him  by  a  fraudulent  disposi- 
tion of  his  property,  and  also  of  the  partnership  effects,  a  very 
singular  charge  to  make  against  an  insane  man,  whose  very  insan- 
ity rendered  him  incapable  of  committing  a  fraud.  It  appears 
that  Parker  exhibited  no  evidence  of  insanity  at  the  time  he  sold 
the  boat  to  Digby,  and  except  in  so  far  as  inadequacy  of  price  may 
imply  fraud.  There  is  no  evidence  that  Digby  overreached  or 
imposed  upon  him  in  the  transaction  in  the  slightest  degree.  We 
see  nothing  in  the  case  which  warrants  us  in  concluding  that  Digby 
was  guilty  of  such  conduct  in  the  purchase  of  the  boat  as  to  render 
his  purchase  absolutely  void  i^nd  to  make  his  conduct  tortious  hem 
the  banning.  If  Parker  was  incapable  of  transacting  business 
by  reason  of  his  insanity,  then  Mefford,  as  the  surviving  partner, 
was  entitled  to  a  rescission  of  the  contract,  which  relief  the  court 
could  have  afforded  him  in  the  equity  action  instituted  in  March, 
1869,  in  which  he  had  attached  the  boat 

But  he  had  no  right  to  ask  and  the  court  no  right  to  make  a  new 
contract  with  Digby,  and  force  him  to  keep  the  boat  at  a  price  he 
had  not  agreed  to  give.  It  seems  to  us  the  court  upon  the  hearing 
should  of  its  own  motion  have  transferred  the  ordinary  action  to 
the  equity  docket  and  consolidated  it  with  the  pending  equity  suit, 
or  if  Mefford  objected  to  this,  to  have  dismissed  the  same,  and 
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turned  him  over  for  relief  to  his  proceeding  in  equity,  in  whioh 
case  the  rights  of  all  the  parties  can  be  settled  and  complete  justice 
done  to  all.  For  these  reasons  the  judgment  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  consistent  herewith. 

HaUamj  for  appellant. 
Webster,  for  appellees. 


Commonwealth  v.  Wm.  Cromwell's  Adm'b,  &c. 

Statutes  of  Limitation— Bar  to  Commonwealth. 

The  Commonwealth,  having  &  judgment  with  an  execution  returned 
no  property  found,  against  Cromwell,  seeks  by  this  equitable  action  to 
subject  a  debt  owing  to  appellee,  Harlan,  to  Cromwell,  its  debtor,  to 
the  satisfaction  of  that  debt,  and  the  statute  of  limitatioa  having  been 
pleaded  by  appellee,  the  court  below  adjudged  the  debt  of  Harlan  to 
CromweU  barred.  Held,  that  whatever  would  bar  Cromwell  would  bar 
the  Commonwealth. 

APPEAL  FBOM   HICKMAN   CIBCUIT  OOUBT. 

January  26,  1870. 

Opinion  op  the  Coubt  by  Judge  Petebs: 

This  is  not  a  proceeding  by  appellant  as  judgment  creditor 
with  an  execution  and  return  of  no  property  to  set  aside  a  fraud- 
ulent conveyance  of  the  property  of  its  debtor;  but  it  is  a  pro- 
ceeding to  subject  a  chose  in  action  of  a  debtor  to  its  debtor^  to 
the  satisfaction  of  its  debt.  In  other  words  the  Commonwealth, 
having  a  judgment  with  an  execution  returned  no  property  f  ound, 
against  Cromwell,  seeks  by  this  equitable  action  to  subject  a  debt 
owing  by  appellee  to  Harlan  to  Cromwell,  its  debtor,  to  the  satis- 
faction of  that  debt,  and  the  Statute  of  Limitations  having  been 
pleaded  by  appellee,  and  the  court  having  adjudged  the  demand 
or  debt  of  Harlan  to  Cromwell  barred,  the  Commonwealth  has 
appealed.  And  it  is  insisted  that  time  does  not  run  against  the 
Commonwealth.  That  is  in  some  sense  true.  But  is  it  applicable 
to  this  case  ?  It  is  not  alleged  in  the  petition  that  appellee  Harlan 
is  liie  debtor  of  the  Commonwealth,  but  Cromwell  is  its  debtor, 
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and  TTarlaTi  as  it  allegee  owes  Cromwell,  and  it  seeks  to  be  sobfiti- 
^uted  to  all  the  rights  of  its  debtor  against  TTarlan. 

It  must  be  obvious  from  this  statement  that  whatever  would 
bar  Cnnnwell,  would  be  effectual  to  bar  appellant;  it  must  take 
the  condition  of  Cromwell,  indeed  that  is  the  very  object  and 
purpose  of  the  suit,  and  if  Cromwell's  cause  of  acti<m  is  barred, 
it  must  be  baxied. 

The  indebtedness  of  appellee  if  it  exists  at  all,  was  by  opoi 
account,  and  more  than  five  years  had  elopsed  from  the  accrual 
of  the  cause  of  action  before  the  suit  was  brou^t,  and  nothing  is 
shown  to  take  the  case  out  of  the  operaticm  of  the  statute,  the 
Court  below  properly  adjudged  the  action  barred.  Wherefore 
the  judgment  is  affirmed. 

Rodman  &  Bullock,  for  appellant 
Lindsay,  for  appellee. 


Elkana  Bush  et  ux  v.   Touno  &  FAiTLKiirBB. 

Judcment  by  Default— Petition  Insofficient— Husband  and  Wife— WHe's  Sepa- 
rate Estate. 

It  IB  aUeg^  in  the  petition  that  the  debt  was  created  for  lumber  lued 
in  building  a  house  on  the  land  of  the  wife,  and  although  it  is  alleged 
that  she  has  a  separate  estate,  it  is  not  alleged  that  the  house  was 
built  on  land  held  by  her  as  hen  separate  estate,  nor  is  it  alleged 
whether  her  separate  estate  is  real  or  personal,  or  where  it  Ib  located. 
Hd^  that  these  allegations  were  too  vague  and  uncertain  to  support  a 
default  judgment. 

APPEAI.  FBOM  MNCOLK   CIRCUIT   COUBT. 

January  15,  1870. 

Opinion  of  the  Coubt  by  Judge  Petebs  : 

This  action  was  brought  on  a  note  executed  by  appellants,  liusr 
band  and  wife,  and  seems  to  seek  to  subject  the  wife's  separate 
estate  to  the  payment  thereof.  But  appellees  give  no  description 
of  the  separate  property  of  the  wife  sought  to  be  subjected.  It  is 
alleged  that  the  debt  was  created  for  lumber  used  in  building  a 
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house  on  the  land  of  the  wife,  and  although  it  i&  alleged  that  she 
has  separate  estate,  it  is  not  alleged  that  the  house  was  built  on 
land  held  by  her  as  separate  estate,  nor  is  it  allied  whether  her 
separate  estate  is  real  or  prsonal,  or  where  it  is  located,  or  to  be 
found. 

With  these  vague,  uncertain  and  insufficient  allegations,  the 
petition  was  taken  for  confessed,  and  the  circuit  judge  rendered 
judgment  for  the  debt,  and  ordered  so  much  of  Annie  Bush's 
"estate^'  as  may  be  necessary  to  pay  plaintiffs'  debt,  interest  and 
cost,  to  be  sold,  without  designating  who  was  to  sell  it,  whether  the 
master  in  chancery,  the  sheriff  or  whoever  might  take  upon  him- 
self first  to  execute  the  judgment.  'No  time,  nor  place,  is  fixed 
for  the  sale;  whether  it  is  to  be  made  on  a  credit,  or  for  cash  in 
hand,  is  left  to  the  prudent  discretion  of  whoever  may  be  called 
on,  and  adjudge  himself  worthy,  and  authorized  to  undertake  to 
execute  the  judgment.  But  die  discretion  of  the  salesman  does 
not  stop  here;  he  is  to  go  out,  and  find  what  he  may  deem  Mrs. 
Anna  Bush's  estate,  separate  or  general,  personal  or  real,  and  sell 
the  same  according  to  his  own  judgment  of  what  is  equitable  and 
proper.  Enough  has  been  said  to  show  that  the  judgment  is 
erroneous,  if  not  wholly  void.  Wherefore,  the  same  is  reversed, 
and  the  cause  remanded,  with  directions  to  dismiss  the  petition  as 
to  Mrs.  Bush,  unless  appellees  should  offer  within  reasonable  time 
to  amend  the  same,  and  for  further  proceedings  consistent  with  this 
opinion. 

BradUya,  for  appellants. 


S.  M.  JoirBs'  AnHB.  v,  Jas.  M.  Fobstthe. 

Bint  and  Hotcs— Hon  lit  Factnm^-Hecognition  ol  ObUgation— Initractions. 
On  A  plea  of  non  est  factum,  whore  the  evidenoe  shows  that  the 
defendant  reoognked  his  obligation  after  the  execution  of  the  note,  the 
court  should  have  instructed  the  jury  that  although  they  should  beliere 
from  the  evidence  Forsyihe  had  never  signed  the  note,  yet  if  they  should 
believe  from  the  testimony  that  he  had,  since  the  signature,  recognized 
his  liability  on  it,  they  should  find  against  him. 

APPEAL  FROM  BOTLB   OIBOUIT   COIJBT. 

January  14,  1870. 
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Opinion  of  the  Coubt  by  Judge  Robertson  : 

This  case  resembles  that  of  Bonta  v.  Forsythe,  decided  during 
the  last  term^  the  only  difference  in  the  testimony  is  that,  in  the 
adjudged  case,  there  was  proof  that  Forsythe,  on  the  identification 
of  the  note,  acknowledged  to  Bonta  that  he  was  bound  by  it,  and 
that  in  this  case  no  such  specific  admission  was  made  to  Jones; 
but  the  facts,  as  proved,  conduce  to  show  that  Forsythe  recognized 
his  obligation  in  conversation  with  other  persons. 

In  this  state  of  case  the  circuit  court  ought  to  have  instructed 
the  jtiry,  as  asked,  in  effect,  that  although  they  should  believe  that 
Forsythe  had  never  signed  the  note,  yet  if  they  should  believe  from 
the  testimony  that  he  had,  since  the  signature,  recognized  his 
liability  on  it,  they  should  find  against  him.  The  principle  thus 
implied  by  the  motion  was  established  in  the  case  of  Bonta  in 
which  the  same  instruction  was  given  and  approved.  See  For- 
sythe V.  Bonta,  5  Bush  647. 

Whether  the  hypothetical  fact  would  have  been  found  by  the 
jury,  we  can  not  know,  but,  as  the  testimony  was  applicable  and 
entitled  to  their  consideration,  the  court  erred  in  refusing  to  give 
them  the  law. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


Hardin,  for  appellant. 
DufUap,  Durham,  for  appellee. 


A.  W11.E  ET  ux  V.  Sweeney  &  Taylor. 
Judicial  Sales-^Pardiaser— Intereet  on  Void  Sale— Sheriff's  Costs  and  Com* 


A  purdiaBer  at  a  yoid  judicial  sale  has  no  right  to  interest  on  his 
purchase.    The  sheriff  cannot  collect  cost  or  commission  on  such  sale. 

« 

Judgment*— Modification. 

The  Court   of  Appeals  cannot   modify  a  judgment  at   a   subsequent 
term  of  the  court. 

Rents— Improvements  and  Taxes. 

A  purchaser  at  a  void  judicial  sale  who  has  obtained  the  possession 
of  the  land,  should  be  credited  by  all  sums  paid  out  for  taxes,  repain 
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and  improvements,  and  charged  with  a  fair  rental  value  of  the  property 
looking  to  its  condition  at  the  time  taken,  and  not  its  enhanced  value- 
by  reason  of  the  improvements. 

APPEAL  FBOM  DAVIBSS  OIBOITIT  OOITBT, 
September  20,  1871. 

Opikion  of  the  Coubt  BT  Judge  Pbtob: 

The  judgment  in  this  case  is  based  upon  the  eonmiissioner'i»« 
report  adjusting  and  settling  the  accounts  between  the  parties. 
The  questions  to  be  determined  by  this  court  arise  upon  the  excep- 
tions filed  by  the  appellant  to  the  report  Upon  an  appeal  here- 
tofore taken  in  this  case^  an  opinion  was  rendered,  by  which  the- 
purchaser,  at  the  sale  under  the  execution  against  Wile  was  allowed 
ten  per  cent  interest  on  his  purchase.  This  sale  was  declared 
void,  and  there  had  been  no  other  sale  of  the  property  by  whicb 
the  purchaser  became  entitled  to  this  interest  The  sale  passed 
no  title,  and  the  sheriff  conducting  the  sale  was  entitled  to  no 
costs  (Shropshire  v.  PuUen,  8  Bush  512).  This  court  can  not,, 
however,  modify  a  judgment  of  the  court  rendered  at  a  previous- 
term,  although  the  ten  per  cent  should  not  have  been  allowed.  Th& 
commissioner's  report  is  defective  in  many  particulars. 

The  appellees  have  been  allowed  by  the  commissioner  large  sums^ 
of  moneys  for  insurance  when  there  is  no  proof  showing  that. 
Caroline  Wile  ever  authorized  the  insurance  or  was  benefited  by 
the  policies  in  any  way.  These  amounts  should  not  have  beeni 
allowed. 

The  credit  given  appellees  for  improvements  is  for  too  much. 
There  is  no  proof  showing  that  appellees  paid  the  $600  for  repairs^ 
to  which  the  witness  alluded.  The  commissioner,  in  making  ai^ 
estimate  of  the  purchase  upon  which  this  ten  per  cent  interest  i^ 
to  be  allowed,  should  exclude  therefrom  all  the  costs  accruing  by- 
reason  of  the  void  sale  by  sheri£F  and  commissioner. 

The  case  should  again  go  to  the  commissioner  with  directions 
not  to  exclude  the  costs  in  his  calculation  of  the  purchase  accruing^ 
by  reason  of  this  void  sale. 

The  appellees  should  be  credited  by  all  sums  actually  paid  out 
by  them  for  taxes,  repairs  and  improvements,  but  no  interest  will 
be  charged  by  them  except  for  the  taxes.     They  should  also  be- 
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charged  with  a  fair  rental  value  of  the  property,  looking  to  its 
condition  at  the  time  the  appellants  took  possession,  and  not  its 
enhanced  value  by  reason  of  the  improvements  if  any  were  made. 
If  the  appellees  have  rented  or  received  rents  more  than  the  fair 
value  of  the  property  in  its  condition  when  they  received  it  they 
must  account  for  the  rents  so  received  and  the  commissioner  will 
allow  interest  on  rents.  They  are  liable  for  rent  whilst  they  have 
the  property  m  their  possession  or  under  their  control.  The  sum 
of  money  deductive  from  the  rent  of  Jones  should  not  be  allowed 
appellees  if  their  object  in  making  this  deduction  was  to  deprive 
Mrs.  Wile  of  the  title  or  possession  of  the  property.  The  commis- 
sioner should  hear  additional  proof,  if  offered,  upon  all  the  ques- 
tions involved  in  his  requisition.  The  cause  is  reversed,  with 
directions  to  the  court  below  to  set  aside  the  judgment  and  the 
order  confirming  the  conmiissioner's  report  and  refer  the  case 
again  to  the  commissioner  with  directions  to  settle  and  adjust  the 
accounts  between  the  parties  as  herein  indicated. 

Bush,  far  appellant. 

Sweeney  &  Stuart,  for  appellee. 


J.  A.  BoTD  V.  J.  D.  Stion  et  al. 

SsncntioM— Cxcaat  for  Fattnrt  to  Retim. 

Wlier«  the  plaintiff  takc«  an  execation  oat  of  the  hands  of  the  aheriif 
he  cannot  eomplain  nn  account  of  its  not  being  retnmed. 


APPKAi.  PROM  christia:^  cikcuit  coubt. 

March  2.  1870. 

Opinion  op  the  Contr  by  Jmos  Hasdin  : 

The  evidence  nuthorife^  the  conclusion  that  the  sheriffs  failure 
t<>  return  the  execution  was  caused  by  their  being  taken  out  of  his 
hands  by  the  plaintiff  for  the  purpose  of  settling  the  accounts  of 
Wwldriiige  and  giving  him  credit  therefor.     This  was  a  reason- 
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able  ground  for  excuse  for  the  failure  to  return  the  executions. 
Wherefore,  the  judgment  is  affirmed. 

Feland  &  Evans,  for  appellant. 
Bitter,  far  appellees. 


Thohab  Lyons  bt  ai^  t;.  T.  B.  Ballabd. 

Trorer  and  Conreralonr— Failure  of  Jnry  to  Comply  with  the  Law— Court  Can- 
not Aseeea  Damaace. 

In  the  aheenoe  of  a  Uteral  or  substantial  eomplhince  with  the  law 
on  the  part  of  the  jury,  the  court  cannot  assess  damages. 

APPEAL  FBOM  MADISON  OIBOniT  OOUBT. 

June  14,  1870. 

Opinion  op  the  Coubt  by  Judob  Habdin: 

It  seems  to  this  court  that  the  verdict  of  the  jury^  finding  for  the 
plaintiff  '^the  horse  in  contest  if  to  be  had,  if  not,  then  one  hundred 
and  fifty  dollars  in  damages/'  was  a  substantial  assessment  of  the 
value  of  the  horse,  as  required  by  section  860  of  the  Civil  Code, 
and  the  judgment  was  rendered  in  conformity  to  the  verdict.  We 
do  not  regard  this  as  a  parallel  case  with  that  of  Young  v.  Parsons, 
et  al.,  2  Metcalfe  499,  wherein  the  absence  of  any  literal  or  sub- 
stantial compliance  with  the  law  on  the  part  of  the  jury  by  assess- 
ing the  value  of  the  property,  the  court  seems  to  have  undertaken 
to  do  so  from  the  evidence  proved  on  the  trial,  which  this  court 
held  to  be  unauthorized. 

Wherefore,  the  judgment  is  affirmed. 

ChenavU  &  McCreary,  for  appellants. 
Turner  &  Smith,  for  appellee. 
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JROJBEBT  COLVIN  ET  AL  V.  JaMES  H.  KeTNOLD's  ASSIGNEE  EX  AL. 

Szecutora — ^Administrators— Distributee — Overpayment — Motion. 

Where  an  administrator  overpays  a  distributee,  pendente  lite^  a  rule 
for  restitution  is  the  proper  remedy. 

APPEAL  FBOM  MABION   CIBCUIT  COURT. 

March  8,  1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

If  the  payments  to  the  appellants  of  their  entire  demands  con- 
siderably exceeded  their  pro  rata  portions  of  the  distributable  fund 
as  finally  reduced,  they  are  equitably  liable  to  restitution  of  the 
excess.  And  as  those  inadvertent  payments  by  the  administrator 
were  made  pendente  lite^  a  rule  for  restitution  was  an  appropriate 
remedy. 

Wherefore,  as  there  is  no  apparent  error,  the  judgment  is 
affirmed. 

Caldwell,  Rissell  &  A.,  for  appellant. 
Oamett,  for  appellees. 


Sol.  Nesleb's  Abmr.  v.  H.  C.  Smith. 

Hiishand  and  Wif»— Ifarxied  Woman's  Contract— <^yertnre  Removed  Before 
Snit^^Action  Confirms  Contract. 

Though  a  conveyance  made  by  the  husband  and  wife,  be  ineffectual 
to  pas8  her  title,  her  prosecution  or  the  action  after  her  disability  of 
coverture  was  removed,  is  a  confirmation  of  the  contract. 

APPEAL  FEOM  HEXDEBSON  OIBOUIT  OOUBT. 

March  2,  1870. 
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Opinion  op  the  Coubt  by  Judge  Peters  : 

This  was  an  action  in  ordinary  for  a  breach  of  covenant  in  a 
written  contract  for  the  exchange  of  lots,  or  parcels  of  ground  near 
the  city  of  Henderson. 

At  the  date  of  the  contract,  appellee  was  a  married  woman,  and 
might  have  then  avoided  the  contract;  but  when  the  action  was 
tried  she  was  discovert,  the  title  to  the  five  acres  of  land  which  she 
contracted  to  convey  to  appellant's  intestate  was  in  her,  and  she 
and  her  husband  seem  to  have  joined  in  a  conveyance  to  said 
intestate  before  she  commenced  her  action.  And  if  that  conveyance 
was  ineffectual  to  pass  her  title,  her  prosecution  of  this  action  after 
her  disability  of  coverture  was  removed,  is  a  confirmation  of  the 
contract  for  the  exchange  of  lots,  and  she  can  not  avoid  it  now. 

Perceiving,  therefore,  no  available  error  in  the  proceedings  and 
judgment  appealed  from,  the  said  judgment  is  affirmed. 

Turner^  for  appellant. 


L.  H.  Martin  v.  Trustees  of  Kt.  Baptist  Education  Society. 

Appeal  and  Error— Variance  Between  Prayer  and  Verdict  Not  a  SnbstantUl 
Srrar. 

An  apparent  variance  between  the  prayer  pf  the  petition  and  the 
verdict  of  the  jury  is  a  mere  error  or  defect  in  the  proceedings  which 
does  not  effect  the  substantial  rights  of  the  defendant. 

Xvidence — ^Action,  Notice  of — Corporation. 

A  stipulation  in  relation  to  the  certificate  of  the  chairman  of  an  execu- 
tive committee  of  the  trustees,  held  as  relating  to  the  requisite  evidence 
to  authorize  a  recovery,  and  not  as  a  means  of  giving  notice  to  the 
obligor  therein,  preliminary  to  a  right  of  action. 

APPEAL  FBOM  WOODFORD  CIRCUIT  COURT. 

June  21,  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

It  is  argued  for  the  appellant  on  several  grounds  that  the  judg- 
ment is  erroneous  and  should  be  reversed;  but  neither  ground  is 
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deemed  available. 

1.  It  is  contended  that  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence.  Whether  the  witnesses  as  to  handimting  dis- 
closed such  knowledge  on  that  subject  as  to  entitle  their  testimony 
to  consideration,  or  not^  we  think  the  facts  proved  by  Bohannon 
were  evidence  from  which  the  jury  might  have  found  the  note  to 
be  the  act  and  deed  of  the  defendant 

2.  As  to  the  stipulation  in  relation  to  the  certificate  of  the  chair- 
man of  the  executive  committee  of  the  trustees  as  evidence,  we 
construe  it  as  relating  to  the  rquisite  evidence  to  authorize  a  recov- 
ery, and  not  as  a  means  of  giving  notice  to  the  obligor,  preliminary 
to  a  right  of  action. 

3.  Though  there  is  an  apparent  variance  between  the  prayer  of 
the  petition  and  the  verdict  of  the  jury,  as  the  contract  set  out  in 
the  petition  shows  in  connection  with  the  other  facts  alleged  and 
proved,  that  the  plainti£F  was  entitled  to  the  interest  on  the  several 
installments  of  the  debt  which  the  jury  found  and  the  court 
adjudged  in  the  aggregate,  we  regard  the  irregularity  as  a  mere 
error  or  defect  in  the  proceedings  which  did  not  affect  the  sub- 
stantial rights  of  the  defendant,  and  did  not  constitute  a  ground 
for  setting  aside  the  judgment  (Civil  Code  of  Practice,  section 
161.) 

Wherefore,  the  judgment  is  affirmed. 

Wallace,  for  appellant. 

Marshall  &  McLeod,  for  appellee. 


Eliza  Collieb  et  al.  v.  T.  I.  C.  Patbick. 

HnsUnd  and  Wife— Covertnre— Conveyance  of  Wife's  Land  Mnst  be  Bxecnted 
in  Compliance  mth  the  Statnte— Aoqaiescence  in  Act  of  Huaband— 
Eatoppel^Frand— Equity. 

The  appellants  were  both  tcme  covert  when  the  sole  of  their  land 
took  place.  Neither  their  ezecation  of  the  power  of  attorney,  nor  their 
mere  acquieaoenoe  in  the  acta  of  their  husbands  can  have  the  effect  of 
estopping  them  from  asserting  title  aa  against  their  husband's  vendees. 
Feme  coverts  can  only  divest  themselves  of  their  title  to  real  estate 
in  the  mode  prescribed  by  law,  and  to  make  informal  or  imperfect  oonr 
veyancee  operate  against  them  as  estoppels  would  break  down  aU  the 
safe  guards  by  which  the  law  surrounds  them.    Held,  that  whUst  married 
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women  cannot  be  allowed  to  take  adyantage  of  their  coverture  to  commit 
f raude,  they  can  even  in  a  court  of  equity,  avoid  a  conveyance  not  made 
and  executed  in  substantial  compliance  with  the  statute. 

Vendor  and  Porehaaer— Defective  Conveyance— AcqniCKance— Advene  Posiea- 
•ion— Limitation. 

When  land  is  sold  under  a  defective  power  of  attorney,  and  the  vendor 
acquiesces  in  the  transaction  for  more  than  fifteen  years,  during  all  of 
which  time  the  vendee  has  had  the  actual  possession,  the  Statute  of 
Limitation  presents  a  complete  bar. 

APPEAL  FBOM  M^LBAK  OIBOUIT  OOTTBT. 

April  24,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindssy  : 

So  far  as  the  appellants,  Eliza  Collier  and  Ellen  Jones,  are  con- 
cerned, their  title  to  their  respective  interests  in  the  tract  of  land 
of  which  their  father  died  seized,  could  not  have  passed  to  Kerrick 
by  the  deed  under  which  he  claims.  Whatever  authority  Baker 
may  have  had  to  act  for  them  in  the  sale  and  conveyance  of  their 
inheritance,  it  is  clear  he  did  not  exercise  it  in  making  this  deed. 
He  did  not  pretend  to  convey  either  for  them  or  their  co-appellants, 
Lofton  and  David  Jones,  Jr. 

It  does  not  appear  that  either  of  these  four  appellants  were  par- 
ties to  the  actions  in  the  Daviess  circuit  court  of  Fleming  and 
others  v.  Jones  and  David  Jones,  Sr.,  nor  that  they  or  either  of 
them  received  any  portion  of  the  proceeds  of  the  land  distributed 
under  the  judgment  of  that  court  in  said  actions.  Hence,  so  far 
as  they  are  concerned,  the  proceedings  in  those  cases  can  not  be 
regarded  as  a  ratification  by  them  of  the  sale  of  the  land  previously 
make  by  Baker  to  Jos.  D.  Collier.  It  seems,  however,  that  James 
and  David  Jones,  Sr.,  had  executed  the  power  of  attorney  to  Baker 
and  that  their  interests  in  the  proceeds  of  the  lands  were  appro- 
priated to  the  payment  of  their  debts,  that  they  acquiesced  in  these 
transactions  for  from  fifteen  to  seventeen  years,  during  all  of  which 
time  Kerrick  and  his  vendor.  Collier,  have  had  actual  possession 
of  the  land  claiming  it  as  against  them.  Under  such  circumstances 
we  are  of  opinion  that  the  statute  of  limitation  bars  their  right  to 
prosecute  this  action,  and  that  so  far  as  they  are  concerned  the 
petition  was  properly  dismissed.    As  to  Lofton  and  David  Jones, 
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Jr.,  the  record  does  not  develope  when  they  became  of  age,  nor 
when  the  statute  oommencd  running  against  them,  nor  whether  or 
not  their  father,  Phillip,  was  alive  at  the  time  Baker  sold  the  land 
to  Collier.  It  is  certain,  however,  that  the  legal  title  to  their 
father's  interest  still  remains  in  them,  and  that  they  are  authorized 
to  recover  unless  they  are  barred  by  limitation.  If,  however,  their 
ancestor  assented  to  the  sale  to  Collier,  and  he  or  his  personal 
representative  received  his  share  of  the  proceeds  of  the  tale,  they 
should  be  required  to  refund  the  same  with  legal  interest  against 
which  and  improvements  rents  may  be  set-o£F  before  Kerrick  is 
compelled  to  surrender  the  possession  of  the  land  to  them,  and  to 
secure  the  judgment  of  such  amount  he  holds  a  lien  upon  their 
portion  of  the  land. 

Mrs.  Ellen  Jones  and  Eliza  Collier  were  both  feme  covert  when 
all  these  transactions  took  place.  Neither  their  execution  of  the 
power  of  attorney  to  Baker,  nor  their  mere  acquiescence  in  the 
acts  of  their  husbands  can  have  the  effect  of  estopping  them  from 
asserting  title  as  against  their  husband's  vendee.  Femes  covert  can 
only  divest  themselves  of  their  title  to  real  estate  in  the  mode  pre- 
scribed by  law,  and  to  make  informal  or  imperfect  conveyances 
operate  against  them  as  estoppels  would  break  down  all  the  safe- 
guards by  which  the  law  intends  to  surround  them. 

The  case  of  Connelly  v.  Brantsler  is  essentially  different  from 
that  under  consideration.  It  does  not  appear  that  either  Mrs. 
Collier  or  Eliza  Jones  were  present,  or  in  any  manner  directly  or 
indirectly  encouraged  or  solicited  either  Collier  or  Kerrick  to  buy. 
Their  power  of  attorney  to  Baker  does  not  appear  either  to  have 
been  acknowledged  or  recorded,  and  whilst  married  women  can 
not  be  allowed  to  take  advantage  of  their  coverture  to  commit 
fraud,  it  has  always  been  held  that  they  could,  even  in  a  court  of 
equity,  avoid  a  conveyance  not  made  and  executed  in  substantial 
compliance  with  the  statute. 

Nor  were  those  two  appellants  bound  to  sue  within  three  years 
after  becoming  discovert  The  deed  of  Baker  passed  the  estate 
of  their  respective  husbands  in  the  land,  which  was  a  life  estate, 
consequently  Kerrick's  holding  was  friendly  to  their  title  until  the 
death  of  their  said  husbands,*  even  if  it  became  adverse  thereafter. 

For  these  reasons  the  judgment  dismissing  the  petition  as  to 
Eliza  Collier,  Ellen  Jones  and  Lofton  and  David  Jones,  Jr.,  is 
reversed,  and  the  cause  remanded  for  further  proceedings  con- 
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distent  with  this  opinioiL  The  parties  should  be  allowed  reason* 
able  time  within  which  to  make  such  further  preparation  as  may 
be  necessary  to  enable  the  court  to  do  complete  justice  to  all  the 
parties  litigant. 


Owen,  Eaves,  Boyd,  for  appellant. 
Sweeney  &  Stuart,  for  appellee. 


Daitisl  Gand  V.  Hensy  Gseen. 

Bills  and  Notes — ^Verbal  Assignment — ^Warranty— Petition— Demnner. 

A  petition  contained  no  averment  of  any  agreement,  or  undertaking  in 
writing  or  parol,  by  the  defendant  that  he  would  warrant  the  Bolvency 
of  Mallory'8  estate,  the  alleged  "Verbal  Assignment"  importing  no  more 
than  a  mere  sale  and  delivery  of  the  note,  without  assigning  it.  Held* 
that  a  verbal  assignment  of  a  note  devolves  no  responsibility  on  the 
seller,  for  the  solvency  of  the  obligor  in  the  debt. 

Same. 

The  petition  must  allege  facts  showing  diligence  in  the  prosecuting  of 
the  claim  against  the  maker,  as  a  pre-requisite  to  a  suit  against  the 
assignor. 

APPEAL   FBOM    SCOTT   OIBOUIT   OOUBT. 

June  16,  1870. 

Opinion  op*  the  Couet  by  Judge  Habdin  : 

The  petition  contains  no  averment  of  any  agreement  or  under- 
taking in  writing,  or  parol  by  the  defendant  that  he  would  warrant 
the  solvency  of  Mallory's  estate,  the  alleged  "verbal  assignment*' 
importing  no  more  than  a  mere  sale  and  delivery  of  the  note, 
without  assigning  it,  which  has  been  repeatedly  held  to  develope 
no  responsibility  on  the  seller,  for  the  solvency  of  the  obligor 
in  the  debt,  without  some  express  contract  to  that  effect  Nor 
does  the  petition  allege  such  diligence  in  prosecuting  the  claim 
against  Mallory's  estate  as  was  necessary  as  a  prerequisite  to 
the  suit  for  recourse  against  an  assignor. 

Whether  more  than  fifteen  per  cent  of  the  debt  could  have 
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been  realized,  should  have  been  ascertained  by  judicial  proceed- 
ingSy  and  the  mere  presentation  of  the  claim  in  a  suit  to  settle 
Mallorj's  estate,  without  any  conclusive  result  was  not  sufficient 
to  establish  a  right  of  action  against  the  defendant,  if  he  was 
otherwise  bound  as  assignor  of  the  note. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  sustain  the  demurrer  to  the  petition,  and  for 
other  proceedings  not  inconsistent  with  this  opinion. 

Stevenson,  for  appellant 
Canlrill  for  appellee. 


J.  A.  Cbueixe^  &o.  t;.  B.  JSimon,  &o. 

New  Trud— Credits  AUowed  by  Decree  of  Court— Injnnctioii. 

Credits,  pretermitted  in  a  first,  and  allowed  in  a  second  decree,  suf- 
ficient to  sustain  a  petition  for  re-hearing,  and  an  injunction,  until  such 
credits  had  been  adjudged  and  ordered  hj  the  court. 

Costa.  :n     : 

Such  prooeeding,  entitles  the  appelant  to  his  costs,  on  a  supplemental 
proceeding. 

Judicial  Sales. 

The  first  sale,  under  order  of  court,  must  be  set  aside,  before  a  second 
sale  is  ordered. 


APPBAL    FBOM   PBNBLBTOIT    dBOUIT    OOUBT. 

March  1,  1870. 

Opinion  of  the  Coubt  by  Judge  Robebtson: 

The  imputed  fraud  in  obtaining  the  original  judgment  subject* 
ing  the  land  to  sale  is  not  sufficiently  established.  But  the  last 
decree  for  costs,  damages  and  sale,  now  under  revision,  must  be 
reversed  on  the  following  grounds : 

1.  The  title  to  the  credits,  permitted  in  the  first  and  allowed 
in  the  last  decree,  sustained  the  petition  for  a  rehearing,  and 
the  injunction  also,  until  those  credits  had  been  adjudged  and 
ordered  by  the  court. 
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This  entitled  the  appellants  to  costs,  on  this  supplemental  pro- 
ceedingy  and  consequently  the  judgment  subjecting  them  to  the 
costs  was  erroneous,  and  the  decree  for  damages  was  improvident 
and  unreasonably  stringent 

2.  The  sale,  as  reported  under  the  first  decree  for  sale,  might 
embarrass  the  sale  last  ordered,  reduce  the  proceeds  of  it,  and 
result  in  ulterior  litigation.  The  circuit  court  ought  therefore 
to  have  adjusted  all  questions  as  to  the  reported  sale  before 
ordering  another  sale. 

Wherefore  the  judgment  now  appealed  from  is  reversed,  and 
the  cause  remanded  for  a  decree  in  favor  of  the  appellants  for 
costs,  and  either  a  confirmation  or  vacation  of  the  reported  sale 
as  may,  by  further  proceedings,  be  found  to  be  right,  and  then 
for  a  final  decree  accordingly. 

^wrd,  Lindseyj  for  appellants. 
Trimble,  for  appellees. 


Geo.  Lee  &  Wife  t;.  Wm.  Abbeoust^  &o. 

■ 

Wins— Antipathy  Toward  Children  by  Testator. 

A  petition  attacking  a  will,  charged  that  the  mind  of  the  testator  was 
not  self-poised  and  deliberate,  but  warped,  biased  and  mialed  by  an  insane 
antipathy  as  to  one  of  hie  children;  but  contained  no  allegation  that  the 
testator  was  so  far  insane  as  to  render  him  incapable  of  transacting 
his  usual  business.  Held,  in  the  absence  of  conflicting  evidence,  not  to 
be  sufficient  to  overcome  the  validity  of  the  will. 

APPEAL  FROM  JEFFEBSON   OIROUIT  COUBT.         O.  P.  DIV. 

May  24,  1871. 

Opinion  of  the  Coubt  by  Jttdgb  Lindsay: 

The  contestants  of  the  will  of  John  Arbegust  do  not  pretend 
that  the  testator  was  at  any  time  so  far  insane  as  to  render  him 
incapable  of  transacting  his  usual  and  ordinary  business  in  a 
sensible,  discreet  and  prudent  maimer,  nor  of  taking  a  survey  of 
his  estate,  and  of  the  relationship  existing  between  himself,  his 
family  and  the  world,  but  that  as  to  his  daughter  Anna  R.  Lee 
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his  mind  was  not  self  poised  and  deliberate,  but  warped,  biased 
and  misled,  by  an  insane  antipathy  to  her,  to  such  an  extent 
that  he  could  not  take  a  natural  view  of  the  relationship,  she  as 
his  daughter  bore  to  him. 

The  evidence  presented  by  the  record  conduces  to  establish  that 
John  Arbegust  was  a  man  possessing  naturally  a  strong,  active 
and  vigorous  mind;  that  he  was  a  man  of  considerable  culture, 
nervous,  energetic,  self-willed  and  dictatorial;  that  his  anger  wad 
easily  aroused,  his  prejudices  strong,  and  his  temper  unforgiving; 
that  he  was  violent  when  thwarted,  and  abusive  to  those  who 
questioned  his  motives  or  doubted  the  propriety  of  the  course 
adopted  by  him  in  the  transaction  of  his  business  or  the  manage* 
meat  of  his  family  affairs :  notwithstanding  all  this,  he  was  a  just 
and  upright  man,  and  one  whose  conclusions  were  generally  not 
only  defensible,  but  correct  and  proper,  and  however  much  hi» 
mind  may  sometimes  have  been  biased  and  controlled  by  prejudice 
or  passion,  he,  under  all  circumstances,  and  at  all  times,  acted 
from  a  solemn  conviction  of  right  and  duty. 

It  is  difficult  to  conclude  that  such  a  man  would  become  so 
completely  enslaved  by  an  unfounded,  unnatural  and  insan(> 
antipathy  to  a  dutiful  and  affectionate  daughter,  as  to  be  unable 
after  years  of  conscientious  deliberation  to  free  himself  therefrom. 
It  seems  that  John  Arbegust  became  incensed  at  the  husband  of 
Mrs.  Lee  in  1859.  His  will  was  written  by  himself  in  1864,  and 
he  did  not  die  until  the  beginning  of  the  year  1869.  During  this 
long  period  he  was  a  rational,  intelligent  and  discreet  man,  in 
the  management  of  his  business  affairs.  He  did  not  forget  his 
son-in-law  for  defying  his  will  and  disregarding  his  wishes  and 
advice,  nor  restore  to  his  affection  the  wife  of  the  man  who  thus 
refused  to  conform  to  his  sense  of  right  and  duty,  although  she 
was  his  daughter,  but  there  is  nothing  in  the  record  justifying 
the  conclusion,  that  during  this  time,  he  was  hostile  to,  or  enter^ 
tained  feelings  or  antipathy  towards  either  his  daughter  or  her 
husband. 

He  was  doubtless  determined  that  the  son-in-law  who  would  not 
conform  to  his  ultra  notions  of  filial  obedience,  should  not  be  a 
recipient  of  his  bounty,  and  he  felt,  in  view  of  the  independent 
circumstances  of  his  daughter's  husband,  that  he  could  in  IJio 
disposition  of  his  property,  execute  his  ^^determinations"  in  this 
regard,  without  the  slightest  danger  of  exposing  his  daughter  or 
her  children' to  want  or  poverty  in  the  future. 
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His  will  does  not  indicate  that  he  felt  towards  Mrs.  Lee  the 
slightest  antipathy.  She  is  the  first  of  his  children  mentioned 
therein,  and  the  language  used  shows  that  notwithstanding  his 
stem  'determinations"  and  his  imperious  and  unbending  will,  he 
could  not  resist  so  far  yielding  to  his  parental  feelings,  or  to 
devise  to  her  an  amount  sufficient  to  convince  her  that  she  was 
still  recognized  as  a  daughter. 

The  will  was  written  altogether  by  the  testator,  in  his  natural 
and  characteristic  manner.  Its  provisions,  if  not  in  exact  accord- 
ance with  our  view  of  parental  tenderness  and  justice,  are  sensible 
and  judicious.  The  evidence  in  our  opinion  fails  to  overcome  the 
legal  presumption  of  sanity  upon  the  part  of  the  testator.  We 
therefore  conclude  that  the  will  was  properly  probated  by  the 
Jefferson  County  Court;  that  the  finding  of  the  jury  upon  the 
trial  of  the  issue  in  the  court  of  common  pleas  is  true,  and  we 
affirm  the  judgment  of  said  court  in  the  premises. 

PirtU  <&  Candt,  for  appellant. 

Buttock,  CaldweU,  Arbegust,  for  appellees. 


Milton  Yabnaix  v.  D.  M.  White,  &c. 

Appeal  and  Error-— SatoppeL 

The  errors,  if  any  exist,  in  the  judgment  in  favor  of  the  appellant 
againet  "White,  which  ie  not  appealed  from,  do  not  result  from  anything 
in  the  pleadings  or  preparation  of  the  case,  whidi  could  operate  to  estop 
the  appellant  from  seeking  a  revereal  of  the  judgment,  so  far  as  it 
directs  the  payment  of  the  claim  of  Wiggleworth  against  the  appellant. 

Vendor  and  Purchaser— Title  Bon4— i'ayment — ^Warranty  Deed. 

The  vendor  must  present  a  good  and  sufficient  deed  in  compliance  with 
his  title  bond  before  he  can  enforo»  the  payment  of  the  purchase  money^ 

APPEAL    FBOM    HAERISON    OIBOXnT    OOUBT. 

r 

June  22,  1871. 

Opinion  op  the  Coxibt  by  Judge  Habdin  : 

The  errors,  if  any  exist,  in  the  judgment  in  favor  of  the  appel* 
lant  against  White,  which  is  not  appealed  from,  do  not  result 
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from  anything  in  the  pleadings  or  preparation  of  the  case,  which 
could  operate  to  estop  the  appellant  from  seeking  in  this  oourt 
a  reversal  of  the  judgment,  so  far  as  it  directs  tiie  payment  of 
the  claim  of  Wigglesworth  against  the  appellant,  out  of  the 
amount  adjudged  against  White.  The  appellant  resisted  payment 
of  the  note  for  $800,  because  of  alleged  inability  of  C.  Yamall 
to  convey  the  title  in  compliance  with  his  bond,  and  his  express 
stipulation  that  no  part  of  the  last  payment  for  which  that  note 
was  given,  should  be  made,  until  a  warranty  deed  should  be  made 
in  compliance  with  C.  Yamall's  bonds,  which  was  not  done,  nor 
facts  disclosed  showing  that  it  was  in  the  power  of  the  court  to 
cause  it  to  be  done.  The  answer  of  appellant  further  set  up  in 
the  guamishee  suit  of  Hodges  as  creating  a  lien,  or  lis  pendens 
as  to  $120  of  the  $500  debt  in  appellants  bands  before  the 
assignment  of  the  note  to  Wigglesworth.  The  assignment  is  not 
dated,  and  Wigglesworth  has  failed  to  allege  or  prove  the  date 
which  would  have  shown  whether  or  not  the  assignment  and 
transfer  of  the  note  preceded  the  service  or  proof  in  the  suit  of 
Hodges;  but  he  relied  mainly  on  the  alleged  ground  that  he 
accepted  the  assignment  of  the  note  without  knowledge  of  the 
pendency  of  the  suit  of  Hodges,  which  does  not  appear  to  have 
been  disposed  of  and  may  terminate  in  a  judgment  against  the 
appellant 

We  are  of  the  opinion  that  for  both  the  reasons  indicated,  the 
court  erred  in  adjudging,  on  the  case  as  presented,  that  the  claim 
of  Wigglesworth  should  be  paid;  but  on  the  return  of  the  cause 
further  preparation  will  be  allowed. 

Wherefore  the  judgment  in  favor  of  Wigglesworth,  is  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Trimble,  far  appelkud. 
Cleary  &  West,  far  appellee. 
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Ubiah  Shinkijs  V.  CiTT  OF  Covington. 

Danutgeg    Wharfage  R^gnUtions— Ingtnictioiia. 

It  Ib  error  to  submit  to  the.  jury,  by  incrtructions,  in  an  action  for 
damages,  whether  a  boat  of  the  plaintiff  was  moored  to  defendants  wharf 
''under  the  wharfage  regulations  eetablished  by  the  defendant/'  without 
informing  the  jury  what  those  regulations  were. 

APPBAI<  FBOM  KBNTON  OIBOUIT  OOUST. 

June  S,  1870. 

Opinion  op  the  Coubt  by  Judgb  Habdin  : 

We  perceive  no  valid  objection  to  either  of  the  two  instruc- 
tions which  were  asked  for  plaintiff,  and  refused  by  the  court, 
and  the  error  thus  committed  was  not  remedied  by  the  action  of 
the  court  in  giving  other  instructions. 

The  first  instruction  given  by  the  court  was  erroneous  in  sub- 
mitting to  the  jury  the  question  whether  the  boat  of  the  plaintiff 
was  moored  to  the  defendant's  wharf,  ^'under  the  wharfage 
regulations  established  by  the  defendant,"  without  informing  the 
jury  what  those  regulations  were.  It  was  also  liable  to  objection 
as  involved,  by  reference  to  particular  cause  of  peril  to  boats 
moored  at  the  defendant's  wharf. 

We  are  also  of  the  opinion  that  the  court  might  properly  have 
granted  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 

FisJes,  for  appeUatU. 

Baker  dk  Athey,  for  appellee. 


voL  4—20 


294  Kentuokt  Ofihiohs. 

Opinion  of  the  Gourt. 


LouisviiiLB  &  Nashviixb  R.  R.  Co.  i;.  0.  W.  CuutK. 

Sallroada— Killing  Stock— Bnrden  of  Proof. 

Wliile  the  onus  was  on  the  appellant,  it  offered  no  evidence  to  show 
how  the  mule  was  killed  or  why.  The  jury  had  the  right  to  infer 
from  the  facts  proven  by  appellee,  that  ordinary  care  might  have  avoided 
the  accident. 

APPEAIi   FBOM   WAKBEN   OIBCUIT    OOUBT. 

January  25,  1871. 

Opiniok  of  the  Coubt  by  Judge  Bobbbtson  : 

The  instructions  to  the  jury,  though  somewhat  plethoric  are 
yet  substantially  as  favorable  to  the  appellant  as  it  could  reasonably 
ask. 

And,  while  the  oniLS  was  on  the  appellant,  it  offered  no  evidence 
to  show  how  the  mule  was  killed  or  why.  The  jury  had  a  right 
therefore  to  infer  from  the  facts  proved  by  the  appellee  that 
ordinary  care  might  have  avoided  the  accident  of  running  over 
the  mule. 

We  cannot  say  that  the  verdict  was  either  unauthorized  or 
exorbitant 

Wherefore  the  judgment  is  affirmed. 

Underwood,  for  appellant. 


Bbannin^  Summebs  &  Co.  v.  John  O.  Ross^  &o. 

Evidence— Bills  and  Note»— Debt  of  Different  Character. 

This  action  was  founded  on  the  alleged  non-payment  of  a  bill  of  exchange 
drawn  by  Rosa  and  accepted  by  i^urk.  Held,  that  proof  of  a  differait 
debt  w%8  not  competent. 

APPEAL  FBOM  JEFFEBSON  COUBT  OF  COMMON  PLEAS., 

June  1,  1870. 
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Opinion  of  ths  Coubt  by  Judge  Pbtebs:  . 

J.  J.  Boes  was  not  discharged  from  his  liability  to  appellants 
for  the  debt  sued  on  by  his  proceeding  in  bankrupcty,  the  release 
executed  by  Burks  to  him  did  not  release  his  obligation  to  them^ 
it  only  released  him  from  his  liability  to  Burks,  but  appellant's 
remedy  against  both  was  the  same  after  as  before  the  release, 
and  we  see  no  error  in  admitting  him  to  testify  for  Burks — ^he 
could  not  thereby  benefit  himself. 

The  first  instruction  by  the  oourt,  on  its  own  motion,  was^ 
hypothicated  on  evidence  conducing  to  sustain  it,  and  was  not 
abstract.  The  next  one  is  substantially  the  same  as  asked  by 
appellants  in  the  second  one  they  presented,  and  obviated  an  error 
which  might  otherwise  have  operated  prejudicial  to  them.  The 
third  one  asked  by  them  was  clearly  erroneous,  because  accord- 
ing to  it  the  jury  would  have  been  told  to  find  for  appellants  if 
they  believed  Ross  was  indebted  to  them  whether  appellee  waa 
bound  or  not  for  such  indebtedness. 

As  to  the  fourth  instruction,  asked  by  appellants  and  refused,, 
their  fillegations  were  insufficient,  even  if  the  evidence  had  author- 
ized it  Their  action  was  founded  on  the  alleged  non-payment  of 
a  bill  of  exchange  of  date  May  25,  1867,  for  $2,500  drawn  by 
Boss,  and  accepted  by  Burks,  and  without  additional  allegations, 
proof  of  an  indebtedness  on  a  different  consideration,  or  a  further 
indebtedness,  was  not  competent,  and  a  judgment  without  suffi- 
cient allegations  could  not  be  sustained. 

Without  expressing  any  opinion  as  to  the  preponderance  of 
the  evidence,  it  is  sufficient  to  say  it  is  conflicting,  certainly  not 
so  decidedly  in  favor  of  appellants  as  to  authorize  this  court  to 
set  aside  the  judgment  on  that  account 

Judgment  affirmed. 

Thompson,  for  appellants. 
Saunders  &  Eastin,  for  appellees. 
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Allan  Gilmobb  v*  Alfred  Hoskins. 

Bills  and  Notes — ^Assignment — Assignor  Responsible  to  Immediste  AMjjrnf^, 
Where  a  party  is  liable  as  assignor,  his  responsibility  is  to  his  im- 
mediate  assignee  and  can  only  be  enforced  through  him. 

APPEAL    FBOM   DAVIESS    CIBCUIT    OOUBT. 

March  2,  1870. 

Opinion  of  the  Coubt  by  Judge  Hardin: 

The  demurrer  of  the  plaintiff,  filed  to  the  answer,  having  been 
applied  to  the  petition,  and  sustained,  the  enquiry  presented  od 
this  appeal,  is  whether  the  petition  was  sufficient  either  to  author- 
ize a  personal  judgment,  or  an  enforcement  of  the  alleged  lien. 
If  the  appellee  was  liable  as  assignor,  his  responsibility  was  to 
Phillips,  bis  immediate  assignee,  and  could  only  be  enforced 
through  him.  And  if  by  the  failure  of  the  consideration  of 
the  assignments  to  Phillips,  a  lien  resulted  in  his  favor  on  the 
land  for  which  they  were  made,  the  right  of  action  to  enforce  it 
was  transferred  by  the  subsequent  assignment,  so  as  to  authoriza 
a  judgment  in  this  suit  without  bringing  Phillips  before  the 
court,  as  might  be  the  case  when  the  notes  of  a  purchaser  bearing 
a  lien  are  transferred  by  successive  assignments. 

The  demurrer  was  therefore  properly  sustained  to  the  petition. 

Wherefore  the  judgment  is  affirmed. 

Sweeney  <&  Stuart,  for  appellant. 
Ray  &  liar  din,  for  appellee. 
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John  H.  Mubbat^  &o.  v.  James  M.  Debbet^  &c. 

PleitdingB— Judgment  for  Amount  CUimed  Only— Variance  Between  Amount 
Claimed^  and  Proof. 

Where  theone  ia  a  variance  between  the  amount  claimed  in  a  petition 
to  have  been  paid,  and  the  actual  amount  proved  to  have  been  paid,  the 
amount  in  the  petition  being  lees  than  the  amount  proved,  the  petition 
alone  will  govern. 

APPEAL  FBOM  ALLEN  OIBOUIT  OOUBT. 

April  26,  187L 

Opinion  op  the  Coubt  by  Judge  Petebs  : 

This  action  was  brought  in  the  name  of  James  M.  Debery, 
and  of  the  Commonwealth  for  his  use  against  James  H.  Murray 
and  his  sureties  on  his  official  bond  as  sheriff  of  Allen  county 
executed  the  12th  of  January  1868. 

After  alleging  that  said  Murray  had  been  duly  elected  sheriff 
of  said  county^  that  he  had  executed  a  covenant  with  E.  C  Moore 
and  others  as  his  sureties  as  required  by  law  and  that  he  had 
entered  upon  the  duties  of  the  office^  appellees  allege  that  said 
Murray  had  not  by  himself  and  deputies  well,  and  truly  dis- 
charged all  the  obligations  required  of  him  by  law  as  sheriff  of 
Allen  ooimty,  and  then  the  breaches  are  assigned  as  follows: 

that  on  the day  of ,  1863,  there  came 

to  the  hands  of  said  John  H.  Murray  as  sheriff  as  aforesaid  quite 
a  number  of  executions  for  considerable  sums  against  appellee 
Debery,  which  are  set  forth  in  the  petition,  but  need  not  be 
recited  in  this  opinion,  the  whole  of  them  as  alleged  amounted  to 
the  sum  of  $6337.12. 

And  it  is  then  alleged,  that  at  various  times  and  places  while 
said  Murray  was  acting  as  sheriff  as  aforesaid,  appellea  Debery 
paid  to  him  and  his  deputies  divers  sums  of  money  as  payments 
on  said  debts,  and  took  receipts  for  the  sums  so  paid,  which  he 
files  as  parts  of  his  petition,  except  that  for  the  sum  of  $516.79. 
He  avers  he  has  no  receipt ;  that  the  gross  sum  paid  on  said  debts 
by  said  Debery  amounted  to  $7,211.05,  making  the  sum  of  eight 
hundred  and  seventy-three  dollars  and  ninety-three  cents,  more 
than  he  was  bound  to  pay,  and  than  said  sheriff  had  any  l^al 
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authority  lo  collect,  or  was  necessary  to  satisfy,  and  pay  sai*! 
debts. 

That  having  full  confidence  in  the  honesty  and  integrity  of 
said  Murray,  Debery  says  he  paid  but  little  attention  to  how  much 
he  paid,  and  whenever  Murray  would  call  on  him  for  money  he 
would  pay  to  the  extent  of  his  ability.     Murray  still  representing 
to  him  that  there  was  a  balance  due  on  said  writs  or  -fifa  in  his 
hands;  that  after  he  went  oi;t  of  office  appellee  avers  he  was 
forced  by  execution  to  pay  H.  R.  and  T.  H.   Hagerman,  one 
hundred  and  forty-six  dollars  and  eighty-two  cents,  and  to  pay 
the  bank  of  Kentucky  six  hundred  and  ninety-four  dollars  and 
seventy-eight   cents,   because   appellant  Murray  failed   to   enter 
credits  on  executions  in  favor  of  said  parties  in  his  hands  while 
he  was  sheriff  as  aforesaid,  the  money  having  been  paid  to  him 
by  said  Debery  as  is  alleged;  that  the  amount  he  was  subse- 
quently compelled  to  pay  was  $841,60.     When  he  had  paid  to 
Murray  when  executions  in  favor  of  said  parties  for  said  debts 
were  in  his  hands  as  sheriff  $873.93  more  than  sufficient  to  have 
satisfied  the  balance  on  said  executions,  and  concludes  with  an 
averment  that  appellants   are  indebted  to  him  in  the  sum  of 
$1715.13,  which  is  arrived  at  by  adding  the  $873.93,  which  is 
alleged  to  have  been  paid  to  Murray,  to  the  $841.60,  which  it  is 
alleged  he  has  been  coerced  to  pay  since  on  the  executions  of 
Hagermans,  and  the  Bank  of  Kentucky  and  prays  judgment  for 
$1,715.13. 

The  alleged  indebtedness  is  controverted  by  the  answers,  and 
upon  a  reference  of  the  case  to  the  master,  who  reports  that  from 
receipts  filed  and  the  admission  of  Murray  of  the  payment  of 
$125  of  date  the  16th  of  March,  1865,  it  appears  tJiat  Debery 
had  paid  to  Murray  and  his  deputies  the  sum  of  $6,844.26  and 
that  they  had  credited  divers  executions  in  their  hands  against 
Debery  in  the  aggregate  with  $7,368.14,  and  in  that  state  of  the 
accounts  Debery  would  be  indebted  to  Murray  in  the  sum  of 
$523.88.  But  that  in  addition  to  the  $6,844.26  Debery  claims 
that  he  paid  off  the  amount  of  an  execution  in  favor  of  G^i^ 
D.  Bead.  And  one  in  favor  of  the  Southern  Bank  of  Kentucky, 
the  two  making  $1,198.19,  and  if  that  be  true  (as  to  which  how- 
ever the  master  expresses  no  opinion)  then  Murray  would  owe 
Debery  $647.31.  He  adds  however  that  upon  examination  he 
finds  the  credits  given  by  Murray  up  to  and  including  the  Southern 
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Bank  debt  exceeded  all  the  paymentB  claimed  to  have  been  made 
by  Debery  $208.44. 

Upon  this  report  and  the  evidence  the  court  belov7  rendered 
judgment  in  favor  of  Debery  against  Murray  and  two  of  hia 
Bureties  Moore  and  Calvert  for  $447.19  with  interest  from  the 
18th  of  June  1869  till  paid,  and  against  Murray  alone  for  $227.12, 
this  last  sum  being  the  amount  of  the  Bead  debt  paid  to  Murray 
before  January  1863  when  the  said  sureties  executed  the  cove- 
nant sued  on.     And  the  defendants  prosecute  this  appeal. 

The  evidence  leaves  the  true  state  of  the  accounts  between  the 
parties  in  doubt,  and  perplexity. 

The  list  of  payments  claimed  by  Debery,  and  admitted  by 
Murray  as  proved  by  Travelstead,  amounts  in  the  aggregate  to 
$7,211.65,  and  that  includes  $216.65,  the  Bead  debt,  and  is 
erroneous  in  charging  Murray  with  a  payment  as  of  date  13th 
of  April,  1863,  of  $400,  which  the  witness  proves  to  be  erroneous, 
and  that  instead  of  $400,  it  should  be  $40  only,  making  an  error 
against  Murray  of  $360.  And  in  that  list  no  credits  are  allowed 
for  his  commissions,  besides  a  part  of  those  payments  were  made 
in  depreciated  paper  and  the  discount  was  not  entered  on  that 
list,  so  that  the  credits  on  that  list  on  a  proper  adjustment  would 
be  reduced  to  less  than  seven  thousand  dollars. 

Again  whether  the  money  paid  by  Anthony  to  Murray  on  the 
debt  to  the  Southern  Bank  was  credited  to  Debery  is  left  in 
some  doubt 

Harris  proves  in  the  spring  of  1867,  and  afterwards  he  had 
several  conversations  with  Debery  in  relation  to  how  the  accounts 
stood  between  himself  and  Murray,  these  conversations  being 
induced  because  he  had  paid  money  as  the  surety  of  Murray,  and 
was  then  bound  as  his  surety  for  other  debts  of  some  magnitude, 
and  that  in  all  these  conversations  Debery  told  him  he  thought 
he  owed  Murray  from  four  to  seven  hundred  dollars. 

But  if  we  look  to  the  petition  of  appellees  we  find  it  distinctly 
alleged  after  referring  to,  and  enumerating  the  specific  executions 
against  Debery  in  the  hands  of  Murray,  sheriff  as  aforesaid,  that 
the  aggr^ate  amount  of  said  debts,  interest,  and  costs  included 
was  $6337.12.  and  that  at  various  times  and  places  Debery  paid 
to  Murray  and  his  deputies  divers  simis  of  money  for  all  of  which 
payments  he  took  receipts  except  for  the  sum  of  $516.79  and 
the  whole  of  the  payments  as  claimed  amounted  to  $7,211.05, 
while  the  oommissioner^B  report  shows  that  Murray  actually  paid 
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out  for  Debery  $7,368.16  showing  an  overpayment  by  Murray 
of  $167.09. 

Debery  cannot  be  entitled  to  credit  for  more  than  he  claims 
in  his  petition  to  have  paid,  and  as  the  sum  thus  claimed  is 
shown  not  to  be  as  much  as  Murray  had  paid  out  for  him,  he, 
on  the  cross-petition  of  Moore  and  Calvert  should  have  been 
adjudged  to  pay  them  that  halance  of  $167.09. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
to  render  judgment  in  favor  of  appellants  Moore  and  Calvert 
for  the  sum  of  $157.09  against  Debery  and  for  further  proceedings 
consistent  with  this  opinion. 

Mulligan,  for  appellant. 
ChUewood,  for  appeUee. 


Alex  Luoas^  Admb.  v.  Malvina  Tatlob. 

Appeal  and  Error— Snccewfiil  Party  Appealing  Mast  Pay  Coat 

Where  the  suocesBful  party  appeals  alone  he  must  pay  the  eoet  of  the 
appeai  on  the  reversal  of  the  case. 

APPEAIi   FBOM   SCOTT    OIBOUIT   OOUBT. 

June  15,  1870. 

Opinion  of  thb  Coubt  by  Judge  Petebs: 

As  the  appellant  in  whose  favor  the  judgment  in  this  case  was 
rendered  seeks  by  this  appeal  to  reverse  it  because  it  was  rendered 
before  the  infant  defendants  had  answered  by  guardian  ad  Utem, 
and  the  judgment  against  them  in  that  state  of  the  case  was 
unauthorized^  the  same  is  reversed,  and  the  cause  remanded,  with 
directions  to  set  aside  said  judgment,  and  for  further  proceedings 
consistent  with  the  rights  of  the  parties.  But  appellant  must  pay 
the  costs  of  this  appeal. 

Shepherd,  for  appellant. 
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W.  T.  Davis  v.  S.  P.  Dehavbn. 

BiUi  «nd  NotM— Assignment— Payment  Before  Notice— Instivctiona. 

An  instraetion,  that,  *'If  the  payments  were  made  by  appellant  before 
the  notes  irwn  in  fact  transferred  or  assigned  or  before  notice  of  the 
transfer  and  assignment;  he  is  entitled  to  credit  for  each  payments/' 
hMf  proper. 

APPEAI«  FROM  MEBOEB  OIBOUIT  OOUBT. 

June  3,  1870.  • 

Opinion  of  ths  Coubt  by  Jubgb  Habdin  : 

In  the  former  opinion  of  tliis  court  in  this  case,  it  was  decided 
that  ^if  the  payments  were  made  by  appellant  and  his  co-obligor 
before  the  note  was  in  fact  transferred  to  Job  Dean  and  by  him 
assigned  to  appellee  or  before  they  had  notice  of  such  transfer 
and  assignment,  they  were  entitled  to  credit  for  such  payments." 
The  single  instruction  which  was  given  at  the  instance  of  the 
defendant  was  in  conformity  to  the  above  proposition  of  law. 
It  appears  that  two  instructions  were  asked  by  the  plaintiff;  one 
of  them  was  given,  and  the  other  is  not  in  this  record.  It  does 
not  therefore  appear  that  any  error  was  committed  as  to  instruc- 
tions. The  only  other  question  is  as  to  the  competency  of  M. 
B.  Dehaven  as  a  witness  for  the  defendant  He  was  not  a  party, 
and  we  do  not  perceive  in  the  fact  that  he  proves  a  payment  of 
the  debt  to  him,  under  what  both  he  and  the  obligors  had  a  right 
to  regard  as  sufficient  authority,  that  he  was  in  any  way  interested 
in  the  result  of  this  suit. 

Wherefore  the  judgment  is  affirmed. 

Polkj  for  appellant. 
Thompsons,  for  appellee. 
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W.  P.  Wadb  V.  Jambs  Williams. 

Contract— Parol  Agreement  Binding. 

W.  a  remote  assignee  of  Wade,  made  a  parol  agreement  thai  if 
a  sale  bond,  taken  by  a  sheriff  in  satisfaction  of  a  judgment  of  Wade, 
was  quashed,  and  Wjade  was  compelled  to  refund  any  part  of  same, 
that  he  (W.)  would  pay  the  same  without  suit  to  avoid  costs  and 
further  litigation.  Hdd,  that  the  promise  was  founded  upon  a  sufficient 
consideration,  and  binding  upon  W. 

APPEAL   FSOM    MABIOV    OntOUIT   OOUET. 

October  14.  1870. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

Although  Wade  was  not  the  immediate  assignee  of  Williams, 
still  he  was  invested  with  all  the  rights  of  Bobards  to  whom  the 
note  was  assigned.  And  Williams  was  ultimately  liable  to  him 
on  the  assignment,  in  case  the  note  could  not  be  ooUected  by 
the  use  of  legal  diligence.  Whilst  presuming  this  legal  diligence, 
Williams  voluntarily  promised  that  in  case  the  sale  bonds,  taken 
by  the  sheriff  in  satisfaction  of  Wade's  judgment  were  quashed, 
and  he  was  compelled  to  refund  any  part  of  the  money  received 
on  the  same,  that  he  (Williams)  woidd  pay  him  the  money  with- 
out suit,  as  he  did  not  wish  to  be  put  to  costs  about  it  The  bonds 
were  quashed  and  Wade  was  compelled  to  refund  a  portion  of 
the  money  collected.  And  this  action  is  prosecuted  to  compel 
Williams  to  perform  his  said  agreement  We  hold  that  the 
promise  was  founded  upon  a  sufficient  consideration.  Williams 
was  both  morally  and  legally  bound  to  Wade  on  the  assignment, 
he  could  dispense  with  the  diligence  required  of  Wade  by  the 
law  if  he  chose,  and  he  did  so,  as  he  said,  to  save  costs.  His 
promise  doubtless  lulled  Wade  into  fancied  security  and  prevented 
him  from  attaching  the  funds  of  H.  P.  Crowdus  in  the  hands 
of  the  commissioner.  Williams  should  not  now  be  allowed  to 
take  advantage  of  Wade's  failure  to  do  what  he  agreed  he  would 
not  require  him  to  do. 

For  these  reasons  the  judgment  of  the  court  below,  dismissing 
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Wade's  petition  is  reversed,  and  the  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 
Harrison,  for  appella/nt. 


Ttjbi7eb  &  Netheeland  t;.  John  Babeett. 

lieor— Seeenration  in  Deed— When  Does  Not  Conttitnte. 

A  reseiTation  in  a  deed  of  "for  and  in  oonslderation  of  one  dollar, 
and  twenty-five  cents  per  acre,  secured  to  be  paid, '  and  "a  lien  is  reserved 
to  secare  the  porchaBe  money/'  and  notes  for  a  different  total,  and  bear- 
ing different  dates,  hdd  not  to  constitute  a  lien  for  the  purchase  money. 

APPEAL   FBOM    TAYLOE    CIECUIT    COUET. 

Oefcober  26,  1870. 

« 

Opinion  of  the  Couet  by  Judge  Petees  : 

This  suit  in  equity  was  brought  by  John  Barrett  as  assignee 
of  William  Barrett,  on  the  12th  of  September,  1868,  against- A. 
H.  DeWitt  On  three  notes  executed  the  l*th  of  March,  1862, 
by  said  DeWit  to  William  Barrett.  One  for  sixty-two  dollars 
and  twenty-five  cents,  due  the  first  of  March,  1853.  One  for 
sixly-two  dollars,  due  the  last  of  March,  1854,  and  one  for  sixty- 
two  dollars  and  eighty-eight  cents,  due  last  of  March,  1855. 

In  the  original  petition  it  is  alleged  that  said  notes  were  exe- 
cuted for  the  purchase  price  of  a  tract  of  land  in  Taylor  county, 
containing  about  149  acres,  sold  to  him  by  said  W.  Barrett, 
about  the  time  the  notes  were  executed,  and  conveyed  to  him  on 
the  15th  of  March,  1852,  and  the  deed  is  referred  to  and  made 
part  of  the  petition.  It  is  also  alleged  that  a  lien  is  retained 
in  the  deed  on  the  land  to  secure  the  purchase  money.  And  judg- 
ment is  prayed  for  the  amount  of  said  notes,  and  for  an  en- 
forcement of  the  alleged  lien,  and  a  sale  of  land  to  pay  the  amount 
claimed. 

DeWitt  in  his  answer  pleaded  that  said  notes  had  been  paid 
off,  that  as  early  as  the  21st  of  June,  1856,  he  had  a  settlement 
with  William  Barrett^  when  he  paid  off  the  principal  and  interest 
of  said  notesy  except  sixty-four  dollars  and  eighty-eight  cents,  and 
then  executed  his  note  to  William  Barrett  for  tliat  sum,  due  one 


304  Ejbh^tuokt  Qpnraovs. 

Opinkm  of  the  Oonrt. 

day  after  date,  which  note  he  afterwards  paid  and  took  up,  and 
he  files  it  as  a  part  of  hia  answer,  endorsed  ^'pd^*  that  wh»i  he 
executed  the  last  named  note  to  Barrett  he  said  he  did  not  have 
the  three  notes  with  him,  but  he  would  at  a  future  time  deliver 
them  up,  or  would  cancel  them,  which  he  failed  to  da 

He  further  stated  that  he  had,  long  after  the  land  was  conveyed 
to  bim,  sold  and  conveyed  it  to  Turner  &  Ifetherland  who  had 
fully  paid  him  for  it,  and  were  then  the  owners  and  in  possession 
of  it,  and  makes  a  copy  of  his  deed  to  them  a  part  of  his  answer. 

By  an  amended  petition,  filed  15th  of  October,  1868,  Turner 
&  Netherland  were  made  defendants  to  the  suit,  and  process  sued 
out  against  them  on  the  17th  of  February,  1869,  was  executed 
the  10th  of  March  following. 

And  in  their  answer  they  state  they  purchased  the  land  from 
DeWitt  for  a  valuable  consideration  paid  down,  and  took  a  con- 
veyance from  him  without  notice  of  any  claims  for  a  lien  by 
his  vendor;  deny  that  there  was  any  lien  on  the  land  when  they 
purchased,  and  plead  limitations  as  a  bar  to  the  action.  And  also 
that  the  purchase  money  had  all  been  paid.  The  relief  sought 
was  granted  by  the  court  below,  and  the  defendants  in  that  court 
have  appealed. 

The  deed  recites  that  about  149  acres  were  therein  conveyed, 
''for'  and  in  consideration  of  one  dollar  and  twenty-five  cents 
per  acre,  secured  to  be  paid,"  but  how  the  purchase  money  was 
secured,  or  when  to  be  paid,  is  not  stated,  although  at  the  dose 
of  the  deed  a  lien  is  reserved  on  the  land  for  the  purchase  money. 

The  notes  sued  on  and  the  deed  bear  different  dates,  they  are 
not  alluded  to  in  the  deed,  and  when  it  was  executed  they  were 
not  in  existence,  therefore  no  lien  could  have  been  retained  to 
secure  their  payment,  and  from  the  recitals  in  the  deed  the 
legal  presumption  would  be  that  the  money  was  due  at  its  date, 
and  had  been  paid  long  before  the  land  was  conveyed  to  appel- 
lants. Turner  and  N'etherland,  which  was  more  than  fourteen 
years  after  the  conveyance  was  made  to  their  vendor,  and  nearly 
seventeen  years  before  they  were  sued  in  this  action. 

Besides,  DeWitt's  deposition  was  taken  and  read  on  the  trial 
without  objection  on  behalf  of  Turner  and  Netherland,  and  he 
proves  that  he  had  paid  all  the  purchase  money  before  this  suit 
was  instituted,  that  he  and  Barrett,  on  the  21st  of  June,  1856, 
had  a  settlement,  when  he  paid  him  what  money  he  had,  and 
executed  to  him  his  note  for  $64.88,  due  one  day  after  date,  for 
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the  residue  of  said  notes,  which  last  named  he  had  since  paid,  and 
that  note  is  produced  marked  ''pd''  and  the  body  of  it  proved  to 
have  been  written  by  William  Barrett  And  there  is  no  evidence 
that  there  had  ever  been  any  other  dealings  and  transactions 
between  the  parties  for  which  the  sixty-four  dollar  note  could  have 
been  given. 

It  is  clear  therefore,  that  there  could  have  been  no  lien  on 
the  land  for  any  of  the  purchase  money,  if  in  fact  any  remained 
unpaid,  and  from  the  lapse  of  time  between  the  maturity  of 
the  notes  and  the  institution  of  the  suit,  connected  with  other 
circumstances,  a  presumption  arises  that  the  whole  of  the  purchase 
money  was  paid. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  for  further  proceedings  consistent  herewith. 

Montague  &  Netherlands  for  appellants. 
Chelf,  for  appellee. 


John  Wandling  v.  J.  W.  Kennedy,  by  &c. 

infants — ^Right  to  Vavate  or  Miodify  JudgmentSw 

Under  the  proviftiona  of  subsection  8,  section  679^  Civil  Code,  an  infant 
defendant  has  the  same  right  before,  as  after  attaining  his  majority, 
to  prosecute  an  action  to  vacate  or  modify  any  erroneous  judgment  that 
may  have  been  rendered  against  him. 

Infants — ^Appointment  of  Guardian  Ad  Litem— Service. 

The  appointment  of  a  guardian  ad  Htem  on  the  day  a  warning  order 
is  issued  against  an  infant,  under  Civil  Code,  section  56,  is  erroneoua. 
The  appointment  can  only  be  made,  after  service  of  process,  actual  or 
constructive. 

Same— Voidor  and  Purchaser-— Void  Sale. 

A  purchaser  of  property  at  a  void  judicial  sale  of  an  infants  property^ 
will  not  be  prejudicial  by  a  vacation  of  said  sale,  the  purchase  money 
having  been  secured  only  by  a  lien  on  the  property. 

APPEAL  FBOM  DAVIESS  CIECUIT  COUBT. 

October  21,  1870. 
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Opinion  op  thb  Coukt  by  Judge  Lindsay: 

Under  the  provisions  of  sub-division  8,  section  579,  Civil  Code^ 
an  infant  defendant  has  the  same  right  before  as  after  attaining 
his  majority  to  prosecute  an  action  to  vacate  or  modify  any  errone- 
ous judgment  that  may  have  been  rendered  against  him.  N'ewland 
V.  Gtentry,  18  B.  Monroe,  670.  It  appears  from  the  record  of  the 
suit  of  Moorman  and  others  v.  Kentucky  and  others,  that  the  guard- 
ian dd  litem  was  appointed  for  the  infant  defendant  James  Ken- 
nedy on  the  23d  of  April,  1860,  the  same  day  upon  which  the 
warning  order  was  taken  out  against  him.  Section  56  Civil  Code 
provides  that  a  guardian  ad  litem  can  not  be  appointed  until  after 
service  of  summons,  either  actual  or  constructive.  It  further 
appears  that  no  suitable  person  was  appointed  by  the  court  to 
take  care  of  the  interest  of  said  infant,  either  before  or  at  the 
time  the  house  and  lot  in  Owensboro  was  adjudged  to  be  sold. 

These  errors  were,  in  our  opinion,  sufficient  to  authorize  the 
court  to  vacate  the  judgment  in  said  action,  in  so  far  as  it  affected 
the  interests  of  said  infant,  and  as  the  purchase  money  due  him 
under  the  sale  has  not  been  paid,  but  still  retains  a  lien  upon 
the  house  and  lot,  the  defendants  Wandling  are  in  no  wise  injured, 
by  its  vacation.  Their  title,  obtained  from  the  Moormans  and 
Johnson,  all  that  they  have  paid  for  remains  undisturbed,  and  thi?* 
judgment  of  course  releases  them  from  the  payment  of  any  amount 
to  Kennedy. 

Judgment  affirmed. 

Sweeney  &  Stuart,  for  appellant. 
Bay  &  Hardin,  for  appellees. 


Clinton  Griffith,  &c.  v.  Commonwealth  &  W.  H.  Mulligan. 

New  Trial— Newly  Discovered  Evidence— Principaa  and  Surety. 

After  trial  and  judgment  against  sureties,  they  disoov^ered  that  they 
could  prove  by  witnesses  that  their  principal,  before  his  death,  and  before 
the  action  sued  on,  had  made  payments  which  would  considerably  reduce 
the  amount  of  the  debt.  This  evidence  was  brought  to  light,  by  papen 
among  the  effects  of  the  deceased,  and  wae  such  that  it  could  not  have 
been  discovered  before  the  term  at  which  the  action  was  set  for  hearing. 
Heidi  sufficient  to  order  a  new  trial  in  the  court  below. 
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APPEAL  FROM  DAVIB88  OXBOIHT  OOUBT. 

October  22,  1870. 

Opinion  of  the  Coukt  by  Judge  Pstebs  : 

Through  the  multifarious  statemenitfl  of  the  original  and 
amended  petitions  the  allegation  of  the  following  material  facts 
is  discoverable. 

First  Since  the  trial  of  the  action  on  the  sheriff's  bond,  appel- 
lanty  Griffith,  had  found  among  the  papers  of  his  intestate,  a  note 
executed  by  MuUican  to  him,  for  fifty  dollars  for  borrowed  money, 
bearing  date  subsequent  to  the  return  day  of  the  execution  in  his 
favor  against  Queen,  &c.,  and  for  the  failure  to  return  which, 
appellants  as  sureties  of  intestate  were  sued  on  his  official  bond, 
and  judgment  recovered  against  them. 

Second.  That  since  the  rendition  of  said  judgment,  they  had 
discovered  that  they  could  prove  by  Queen,  that  he  was  present 
and  heard  various  conversations  between  Mullican  and  intestate 
on  the  subject  of  the  amoimt  due  on  said  execution  in  one  of  which 
he  recollected  the  parties  agreed  as  to  the  amount  then  remaining 
unpaid,  which  was  very  small,  but  the  precise  sum  he  did  not 
recollect,  it  was  however  so  small,  that  they  agreed  intestate  would 
have  no  difficulty  to  raise  it,  and  they  started  off  together,  the  one 
in  search  of  the  money  to  pay  the  sum  agreed  upon  as  being 
due,  and  ihe  other  to  receive  it 

Third.  That  on  the  10th  of  September,  1864,  Mullican  drew 
on  Harrison  for  two  hundred  dollars  in  favor  of  W.  R.  Kenneyj 
of  which  sum  Harrison  paid  to  Kenney,  one  hundred  and  fifty 
dollars,  and  was  entitled  to  a  credit  for  the  same  with  Mullican 
out  of  the  amount  he  had  collected  on  the  execution  in  his  favor 
against  Queen,  &c,  but  which  credit  Mullican  had  failed  to  allow, 
and  by  enforcing  his  judgment  against  appellants  would  collect 
said  sum  a  second  time. 

These  facts,  if  proved,  would  certainly  have  reduced  the  judg- 
ment, if  they  had  not  altogether  defeated  a  recovery  against  appel- 
lants. The  only  question  therefore  to  be  considered,  is  whether 
they  have  by  their  own  negligence  in  the  preparation  of  their 
defense  of  the  action  against  them,  deprived  themselves  of  the 
benefit  of  the  evidence  ? 

It  is  to  be  observed  that  they  were  mere  sureties  of  a  principal, 
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who  was  dead  before  the  action  was  institutedy  parol  evidence  of 
payments,  if  such  evidenct  existed,  they  could  not  be  presumed  to 
be  aware  of,  or  to  know  to  whom  to  apply  for  information.  They 
did  not  apply  to  Kenney,  as  is  alleged  in  the  petition,  for  informa- 
tion as  to  payments  made  to  him,  but  he  then  had  forgotten  the 
payment  on  the  draft  by  Harrison,  until  he  found  the  draft  since 
the  trial  and  was  thereby  reminded  of  the  fact.  It  appears  then 
that  even  by  the  utmost  diligence  they  would  not  have  been  able  to 
have  discovered  the  evidence  in  the  short  period  between  the 
service  of  the  writ  in  the  case,  and  the  oonunencement  of  the  term 
at  which  it  was  tried,  being  only  ten  days.  And  they  are  entitled 
to  the  greater  indulgence  because  the  business  was  not  transacted 
by  themselves,  and  they  could  get  no  information  on  the  subject 
from  the  real  actor,  who  was  in  his  grave. 

If  the  grounds  for  a  new  trial  depended  upon  the  discovery  of 
the  note  of  MuUican  to  Harrison,  that  of  itself  would  not  be  suf- 
ficient Griffith  is  the  personal  representative  of  Harrison,  and  no 
sufficient  reason  for  failing  to  produce  said  note  on  the  trial  was 
presented.  But  that,  with  the  discovery  of  the  other  evidence 
and  the  inability  to  produce  it  on  the  trial,  would  seem  to  author- 
ize the  relief  sought  The  demurrer  to  the  petition  was  therefore 
improperly  sustained. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  overrule  the  demurrer,  and  for  further  proceed- 
ings consistent  herewith. 

Sweeney  &  Sttujirt,  for  appellants. 
Williams,  Ray  dk  Hardin,  for  appellees. 


Wm.  L.  Waij:.eb  v.  W.  Jay  Johnson,  Ac. 

Depotitioiis— Exceptions— Retaking 

Wlhere  a  light  to  retake  depositionB  is  granted,  the  former  having 
been  suppraesed  on  the  ground  of  having  been  taken  before  the  time 
alk>wed  by  law,  eocoeptlonB  saetained  thereto,  hdd  to  be  a  mere  irrega- 
larity,  wttien  was  eared  by  the  retaking  of  the  depositions. 

Husband  and  Wif •— ICaniad  Woman's  Estate  Not  LiaUe  for  Neoetsitiea. 

Under  the  statute  (2  R.  8.,  p.  8),  to  bind  a  married  woman's  estate  for 
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neoesBitiea,  it  is  essential  that  the  credit  originally  should  be  given  to 
her,  and  not  to  her  husband  alone. 

Pleading— Petition— Allegations    to    Affect    Married    Woman's    Sstate    for 
Necesaitiea. 

In  an  action  to  subject  a  married  woman's  estate  for  necessities,  it  is 
necessary  to  allege  in  the  petition  that  the  credit  was  originally  given 
to  her,  for  herself  or  family. 

Same. 

An  alle^tion  that  she  signed  a  note  with  the  object  and  intent  to 
charge  her  estate  with  the  payment  of  the  debt,  or  "was  borrowed  for 
necessaries,  and  used  by  the  defendants,"  held  insufSoient  to  authorize 
the  deduction  that  the  wife  borrowed  the  money  for  her  own  use,  or  for 
her  family. 

Same— Proof- Action  on  Joint  Note  of  Husband  and  Wife. 

In  an  action  on  the  joint  note  of  a  husband  and  wife,  it  devolves  on 
the  party  seeking  to  charge  the  wife's  estate  therewith,  to  repel  the 
presumption  that  the  debt  is  that  of  the  husband  alone,  by  a  direct 
avermicnt  of  the  necessary  statutory  facts  to  bind  the  wife. 

APPEAL  FBOH  LOIXISyiI.L£   OHANOEBT  OOUBT. 

October  29,  1870. 

Opinion  of  thb  Coubt  by  Judge  Fetebs  : 

It  is  alleged  in  the  original  petition  of  appellant  that  the 
"defendants,"  W.  Jay  Johnson  and  Anna  B.  Johnson,  being  in- 
debted to  him  in  the  sum  of  $1500,  promised  to  pay  the  same  by 
their  certain  promissory  note,  &c.  It  is  also  alleged  therein  that 
the  defendants  were  non-residents  and  owned  as  tenants,  in  com- 
mon with  others,  a  tract  of  land  in  Jefferson  county,  and  aii 
attachment  was  prayed  for  against  their  property,  which  was 
obtained,  and  levied  on  the  land  of  the  defendant,  Anna  B. 
Johnson. 

This  petition  was  answered,  and  Mrs.  Johnson  set  up,  and  relied 
on  her  coverture  as  her  only  ground  of  defense. 

Appellant  then  amended    his    petition,  and  averred  that  the 

object  and  interest  of  Mrs.  Johnson  in  signing  the  note  sued  on 

was  to  charge  her  estate  with  the  payment  of  plaintiff's  debt  of 

$1500.     That  the  said  $1500  was  borrowed  for  necessaries  and 

used  by  the  defendants,  W.  Jay  Johnson  and  Anna  B.  Johnson,  on 
vol.  4^21 


310  Kbntuoxt  Opinio V8. 

Opinion  of  the  Ooort. 

the  faith  that  aaid  Anna  B.  Johnaoii  was  the  owner  of  said  xeal 

estata 

The  court  below,  on  final  hearing,  dismissed  the  petition.  And 
to  revise  and  reverse  that  judgment,  this  appeal  is  prosecuted. 

The  first  objection  made  in  the  brief  of  appellant's  attorney,  ta 
the  proceedings,  is  that  Anna  B.  Johnson's  exceptions  to  the  depo- 
sitions of  J.  M.  Evans,  Q.  M.  Martin,  W.  T.  Martin  and  A«  F» 
Fence,  were  sustained,  upon  the  ground  that  they  had  been  taken 
before  the  law  permitted  them  to  be  taken,  and  without  notice, 
or  rather  that  is  the  language  of  one  of  the  exceptions,  ani^  the 
depositions  ee^m  to  have  been  suppressed  on  the  ground  that  they 
were  taken  before  the  party  had  by  law  the  right  to  take  them. 

In  reply  to  that  objection  it  is  proper  to  say  that  leave  was 
graatt ;]  appellant  to  retake  the  depositions,  they  were  retaken,  and 
if  the  court  below  erred  in  sustaining  the  exceptions  to  them,  it 
was  a  mere  irregularity  in  the  progress  of  the  cause,  which  was 
cured  by  retaking  the  depositions  and  from  which  no  such  injury 
resulted  to  appellant  as  would  authorize  a  reversal.  Knox  and 
McKee  v.  Atterberry,  3  Dana,  680. 

As  to  Mrs.  Johnson,  the  judgment  must  be  sustained  on  two 
grounds. 

First  The  statute  subjects  the  real  estate  of  a  married  woman 
to  such  debts  contracted  by  her. 

"After  marriage  on  account  of  necessaries  for  herself  or 
any  member  of  her  family,  her  husband  included,  as  shall  be 
evidenced  by  writing  signed  by  her  and  her  husband."  3 
B.  S«,  p.  8. 

And  this  court  in  construing  this  statute  in  McMahon  v.  Lewis,. 
4  Bush,  138,  held  that  whilst  under  our  statute  a  married  woman 
having  estate,  may  bind  herself  for  necessaries  it  is  essential  that 
the  credit  originally  should  be  given  to  her,  and  not  to  her  hus- 
band alone,  for  if  to  him  alone,  she  will  not  then  be  an  original 
debtor,  but  a  mere  surety. 

Now  there  is  nothing  in  the  amended  petition  from  which  it 
can  be  fairly  inferred  that  this  debt  was  originally  contracted  by 
Mrs.  Johnson  for  necessaries  for  herself,  or  family,  or  that  the- 
credit  was  originally  given  to  her,  the  averment  that  she  signed 
the  note,  with  the  object  and  intent  to  -charge  her  estate  with  the- 
payment  of  the  debt,  is  not  at  all  inconsistent  with  the  assumption,. 
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or  f  act,  that  he  debt  was  oontracted  by  her  husband,  and  was  isk 
fact  his  debt  Nor  does  the  all^ation  that  the  money  ''was  bor- 
rowed for  necessaries,  and  used  by  the  defendants"  authorize  tho- 
deduction  that  the  wife  borrowed  it,  even  if  it  were  loaned  on  the^ 
faith  that  she  was  the  owner  of  said  real  estate. 

The  legal  presumption,  in  the  absence  of  any  direct  allegation 
to  the  contrary,  is  that  the  husband,  and  not  the  wife,  is  the  actor 
in  such  transactions,  and  it  devolves  on  the  party  seeking  to  charge 
her  estate  to  repel  that  presumption  by  a  direct  averment  of  all 
the  facts  necessary  under  the  statute  to  charge  her,  or  her  estate. 
And  may  it  not  be  truthfully  said  that  the  facts  stated  in  the- 
amended  petition  tend  rather  to  fortify  than  repel  this  conclusion,, 
at  all  events,  they  are  insufficient  to  render  her  real  estate  liable 
for  this  debt. 

Second.  The  evidence  is  not  sufficient  to  render  Mrs.  Johnson^ 
or  her  estate,  liable  for  this  debt,  even  if  the  pleadings  were. 

The  fact  is  not  controverted  that  the  note  sued  on  was  given 
in  lieu  of  one  for  the  same  amount,  bearing  the  same  date  and 
given  at  the  same  place,  viz:  Memphis,  Tenn.,  by  Mrs.  Johnson 
alone,  and  to  secure  which  a  mortgage  was  given  on  a  wharf  boat^ 
by  her  trustee,  John  Thruston;  the  note  given  by  Mrs.  Johnson 
alone  was  represented  to  have  been  lost,  and  perhaps  for  a  time 
was  lost,  and  the  one  sued  on  given  in  its  place  at  the  request  of 
appellant  It  is  evident  therefore,  that  the  first  note  was  neither- 
given  for,  nor  accepted  as  evidence  of  a  debt  contracted  by  Mrs. 
Johnson  for  necessaries  for  herself  or  family.  It  was  not  signed 
by  her  husband  and  herself,  as  required  by  the  statute,  and  was 
secured  by  a  mortgage,  and  could  not  have  been  a  charge  on  her 
real  estate. 

Moreover,  although  some  of  the  witnesses  of  appellant  prove 
that  he  paid  money  on  some  orders  drawn  on  him  by  Mrs.  Johnson, 
and  occasionally  advanced  money  to  her,  not  in  large  sums,  yet 
none  of  them  were  present  when  the  note  sued  on  was  given,  and 
do  not  know  whether  the  amounts  advanced  to  Mrs.  Johnson,  and 
paid  on  her  orders,  were  embraced  in  the  note  or  not  And  Martin 
who  was  more  familiar  with  the  business  than  either  of  the  other 
witnesses,  on  cross  eamination  says  he  does  not  know  what  was 
the  consideration  of  the  note.  And  appellant  failed  to  show  that 
the  credit  was  originally  given  to  Mrs.  Johnson,  when  if  the  fact 
had  been  so,  he  could  have  done  it 

Appellant  neither  by  his  pleading  nor  proof,  showed  himself 
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entitled  to  any  relief  as  against  Mrs.  Johnson,  and  the  judgment 
dismissing  the  petition  as  to  her,  is  to  that  etxent,  approved  and 
affirmed,  the  dismissal  of  the  petition  operated  as  a  discharge  of 
the  attachment 

But  no  reason  is  perceived  why  appellant  should  not  have  had 
judgment  against  Wm.  J.  Johnson.  The  original  petition  stated 
facts  constituting  a  good  cause  of  action  against  him,  he  appeared 
and  filed  his  answer  to  that  petition,  but  presented  no  defense  to 
the  action  as  to  himself,  and  judgment  should  have  been  rendered 
against  him. 

Wherefore  the  judgment  dismissing  the  petition  as  to  Wm.  Jay 
Johnson  is  reversed,  and  cause  remanded  with  directions  to  render 
judgment  against  him  for  the  amount  of  the  note  sued  on  and 
costs,  and  for  further  proceedings  consistent  herewith. 

Stratton,  for  appellant. 
Pope,  for  appellees. 


L.  F.  AND  J.  Sandebs  v.  John  W.  Boss. 

Advene  Postesaion— Instructions— <^letuig  Title— -£jectment. 

In  an  action  for  possession  of  land,  an  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  appellants  and  those  under  whom 
they  claimed,  had  been  in  the  continuous  possession  since  1810,  of  the 
land  embraced  in  the  deed  to  S.,  claiming  to  the  boundary  of  said  land, 
and  that  the  land  in  controversy  was  included  by  said  boundary  the 
law  was  for  appellant,  held  erroneous,  in  that  the  converse  of  the  propo- 
sition would  be  that  if  the  pojuesBion  had  not  been  continuous  ftinoe 
1819,  the  law  was  not  for  appellants,  and  was  misleading. 


The  jury  should  have  been  instructed  that  fifteen  years  uninterrupted 
adverse  possession  of  land  gave  a  perfect  right  of  entry  and  would  pre- 
vail in  ejectment  against  an  outstanding  elder  patent. 

APPEAL  PBOM   OWEN    OIBCUIT   OOUBT. 
October  11,  1870. 
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Opinion  of  the  Coubt  by  Judos  Lindsay  : 

The  motion  of  appellants  for  judgment  in  their  favor,  notwith- 
standing the  verdict  of  the  jury  against  them,  was  properly  over- 
ruled. The  answer  denied  their  ownership,  or  their  right  to  the 
possession  of  the  land  in  controversy,  and  presented  a  good  defense 
to  the  action. 

We  also  think  the  conflict  of  evidence  warranted  the  court  in 
refusing  them  a  new  trial  on  the  ground  that  the  verdict  was 
against  the  testimony.  Instruction  ISTo.  1  asked  for  by  them  fails 
to  set  out  clearly  the  fact  that  their  possession  must  have  been 
not  only  actual  and  adverse,  but  continuous,  for  the  period  of 
fifteen  years  before  their  title  would  become  perfect  by  reason  of 
possession  alone,  and  was  therefore  properly  refused.  But  we 
think*  they  were  entitled  to  an  instruction  upon  this  proposition, 
and  we  do  not  agree  that  the  law  was  correctly  given  the  jury 
by  instruction  No.  1  given  by  the  court  upon  its  own  motion. 

By  said  instruction  the  jury  were  in  effect  told  that  if  they 
believed  from  the  evidence  that  appellants  and  those  under  whom 
they  claimed  had  been  in  the  continuous  possession  since  1819  of 
the  land  embraced  in  the  deed  to  James  Sanders,  claiming  to  the 
boundary  of  said  land,  and  that  the  land  in  controversy  was  in- 
cluded by  said  boundary,  then  the  law  was  for  the  appellants. 
The  objection  to  this  instruction  is  that  the  converse  of  the  proposi- 
tion is  that  if  the  possession  had  not  been  continuous  since  1819, 
the  law  was  not  for  appellants,  and  in  this  we  regard  it  as  mis- 
leading. Before  the  adoption  of  the  Eevised  Statutes,  twenty 
years  uninterrupted  adverse  possession  of  land  gave  a  perfect  right 
of  entry,  and  would  prevail  in  ejectment  against  an  outstanding 
elder  patent.  4  Dana,  483.  Since  their  adoption,  fifteen  years 
gives  the  same  right,  and  the  jury  should  have  been  so  instructed. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


Scott,  for  appeUants. 
Landram,  Trabue,  for  appellee. 
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E.  T.  White  v.  G.  W.  Gabbebt. 

Bills  and  Notes— Off-tet—Partnenhip  Accounts. 

Evidence  examined  and  held  eulBcient  to  sustain  a  judgment  for  an 
assignee  of  a  note  given  by  one  member  of  a  partnership  to  another, 
though  there  were  outstanding  partnership  accounts  unsettled  between 
the  partners,  prior  in  date  to  the  note  executed  and  assigned. 


APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 
October  17,  1870. 

Opinion  of  the  Court  by  Judge  Lindsay: 

Gabbert,  assignee  of  Tewell,  sued  White,  surviving  partner  of 
the  firm  of  Blair  &  White,  on  a  note  for  five  hundred  and  eighty 
dollars.  White  answered,  claiming  that  as  surviving  partner  of 
the  firms  of  Blair  &  White  and  Blair,  Queen  &  Co.,  he  held 
accounts  plder  than  the  note  against  the  assignor  Yewell;  and  he 
plead  the  same  as  set-offs  against  the  note.  He  made  his  answer 
a  cross  petition  against  Yewell.  Gabbert  replied  to  the  answer, 
denying  all  knowledge  or  information  as  to  the  accounts,  and 
Tewell  answered  the  cross  petition,  claiming  that  he  had  paid 
them,  before  the  execution  of  the  note,  by  giving  Blair  &  Whito 
credit  on  another  note  he  held  against  them. 

The  only  evidence  in  the  case  was  proof  of  admissions  made 
by  Yewell  to  the  effect  that  the  accounts  were  just,  but  he  at  the 
same  time  claimed  that  they  were  paid  in  the  maimer  charged  in 
his  answer. 

There  is  no  explanation  given  as  to  why  Blair  &  White  executed 
the  note,  whilst  they  held  accounts  against  Yewell  for  a  sum  nearly 
as  great,  and  which  had  been  due  for  more  than  a  year  at  the 
date  of  its  execution.  This  circumstance  raises  a  strong  presump- 
tion that  the  accounts  had  been  settled. 

Considering  all  the  circumstances  in  the  case,  we  are  of  opinion 
that  the  judgment  of  the  circuit  court  in  favor  of  Gabbert,  and 
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dismissing  the  cross  petition  against  Yewell^  is  correct^  and  the 
same  is  affirmed. 


• 

yfeir,  Harlan  N.  &  B.,  for  appellant. 

Bush,  for  appeUee. 


Geoboe  Sinolaib  v.  Commonwealth. 

Criminal  L«wi— Homicide— InBtructiona. 

Under  an  indictment  for  voluntary  manslaugbter,  an  inBtruction:  "And 
they  ought  to  find  him  guilty  of  murder/'  ie  oroneoue  in  that  they  are 
to  assume  that  the  commission  of  a  homicide,  if  willful  and  without 
legal  justification  or  excuse,  is  murder,  although  it  may  have  been  but 
manslaughter,  if  done  without  malice. 

An  instruction:  "If  they  believe  from  the  evidence  that  N.  made  S.  a 
proposition  to  fight  a  fair  fight,  and  that  8.  accepted  said  proposition 
with  the  intention  to  take  Neal's  life,  when  he  should  thus  become  en- 
gaged, and'  did  immediately  afterwards,  in  pursuance  of  said  deadly  pur- 
pose, kill  N.  without  being  under  reasonable  appprehension  of  great 
bodily  danger,  growing  out  of  threats,  or  from  any  other  cause,  they 
ought  to  find  S.  guilty  of  murder,"  is  erroneous,  there  being  no  sufficient 
evidenoe  of  an  acceptance,  by  S.  of  N.'s  proposition  to  fight. 

Appeal  and  Krror— Juror  Bzcosed— CiiminaH  Procednre — Criminal  Code,  Sec- 
tion 34a 

Interposition  by  the  court,  to  excuse  a  juror,  drawn  on  a  panel,  for 
his  personal  convenience,  or  for  refusal  to  grant  a  new  trial  for  alleged 
bias  and  misconduct  of  one  of  the  jury,  does  not  constitute  grounds  for 
revOTsal  of  a  judgment  of  conviction  under  section  340,  Criminal  Code. 

AFPEAI.  FBOM   SCOTT   OIBOUIT   COURT. 

October  4,  1870. 

Opinion  of  the  Cotibt  by  Judge  Habdin  : 

The  appdianty  George  Sinclair,  indicted  for  the  murder  of 
James  Neall  was  oonvieted  of  volnntarj  manslaughter,  and  sen- 
tenced to  five  years  confinement  in  the  penitentiarj,  and  to  reverse 
that  judgment  he  now  prosecutes  this  appeal. 
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The  bUl  of  exceptionB  questions  the  propriety  of  the  action  of 
the  court  in  interposing  to  excuse  a  juror  drawn  on  the  panel, 
for  his  personal  conyenience,  and  also  in  refusing  to  grant  a  new 
trial  for  alleged  bias  and  misconduct  of  one  of  the  jury,  but  how- 
ever sufficient  these  reasons  should  have  been  for  vacating  the 
judgment  in  the  court  below,  they  do  not  constitute  any  of  the 
available  grounds  for  reversing  a  judgment  of  conviction  in  this 
court     (Criminal  Code,  section  334.) 

The  instructions  which  were  given  to  the  jury,  at  the  instance 
of  the  atomey  for  the  Commonwealth,  made,  in  their  application 
to  the  facts,  the  principal  questions  to  be  determined  by  this  court 

It  appears  from  the  evidence  that  the  parties  were  together  at 
a  primary  election  where  some  disorder  occurred  between  others, 
besides  themselves,  and  an  attempt  was  made  to  arrest  a  man 
named  Fightmaster,  who  fled  from  the  place,  causing  commotion 
and  pursuit,  and  about  the  same  time  an  altercation  occurred 
between  iN'eall  and  the  prisoner,  !N'eall  accusing  him  of  having 
caused  the  arrest  of  his  father  during  the  war,  and  slapping  him 
in  the  face,  and  proposing  to  fight  with  him,  and  very  shortly 
afterwards  the  prisoner  rushed  on  Neall  with  a  drawn  knife  and 
stabbed  pnd  killed  him. 

Upon  these  and  other  facts  which  the  evidence  conduced  to  prove 
the  court  instructed  the  jury  in  substance  and  effect: 

1.  "If  the  jury  believe  from  the  evidence  that  the  defend- 
ant stabbed  and  killed  Neall  wilfully  and  without  sufficient 
reason  to  believe  that  such  killing  was  necessary  to  protect 
himself  from  great  bodily  harm,  they  ought  to  find  him  guilty 
of  murder. 

2.  "If  they  believe  from  the  evidence  that  at  the  time 
Sinclair  struck  the  fatal  blow,  Ifeall  had  abandoned  the 
assault,  and  manifested  no  intention  to  resume  it,  the  previous 
provocation,  if  any,  would  not  justify  the  killing,  and  they 
ought  to  find  him  guilty  of  murder. 

3.  "If  they  believe  from  the  evidence  that  the  defendant 
was  urged  by  others  to  kill  Neall,  and  would  not  have  done 
so  but  for  their  counsel,  he  was  no  more  excusable  than  if 
he  had  acted  solely  of  his  own  free  will,  and  if  under  such 
counsel  he  willfully  took  Neall's  life  without  provocation 
in  the  first 'instruction  mentioned,  they  ought  to  find  him 
guilty  of  murder. 
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4.  ''If  they  believe  from  the  evidence  that  Neall  made 
Sinclair  a  propoBition  to  fight  a  fair  fight,  and  that  Sinclair 
accepted  said  propositioii  with  the  intention  to  take  Neall'd 
life,  when  he  should  thus  become  engaged,  and  did  immedi- 
ately afterwards,  in  pursuance  of  said  deadly  purpose,  kill 
Neall  without  being  under  apprehension  of  great  bodily  dan- 
ger, growing  out  of  threats,  or  from  any  other  cause,  they 
ought  to  find  him  guilty  of  murder." 

Other  instructions  were  given  which  not  being  deemed  preju- 
dicial to  the  def  endanty  need  not  be  stated. 

Considered  with  reference  to  the  charge  of  murder,  the  first, 
second  and  third  instructions  are  all  liable  to  the  objection  that 
they  assume  that  the  commission  of  a  homicide,  if  wilful  and 
without  legal  justification  or  excuse,  is  murder,  although  it  may 
have  been  but  manslaughter  if  done  without  malice ;  and  although 
those  instructions  relate  to  an  aspect  ( t  • 
jury  did  not  find  against  the  defendant,  they  were  nevertheless 
calculated  to  wrongfully  impress  the  jury  as  to  the  legal  import 
of  the  facts  and  magnitude  of  the  offense,  if  any,  which  they 
conduced  to  establish. 

As  to  the  principal  proposition  embodied  in  the  third  instruc- 
tion, to  the  effect  that  if  the  defendant  acted  wrongfully  under 
the  advice  of  others,  the  fact  that  he  was  so  advised  did  not  excuse 
him  for  killing  Neall,  we  do  not  perceive  that  the  court  erred, 
although  if  by  such  counsel  or  advice  he  was  deceived  or  misled 
as  to  any  supposed  danger  to  his  life  or  person  from  Neall,  the 
fact  that  he  was  so  advised  may  have  been  competent  evidence  as 
conducing  to  mitigate  his  punishment,  or  to  be  considered  with 
other  facts  and  circumstances  in  determining  the  question  of 
guilt ;  and  the  court,  if  asked,  should  have  so  instructed  the  jury. 

The  fourth  and  last  instruction  we  have  indicated,  was,  we 
think,  misleading,  there  being  no  sufficient  evidence  of  any  accept- 
ance, by  the  defendant  of  Neall's  proposition  to  fight,  to  authorize 
such  an  instruction. 

Wlierefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial,  with  proceedings  not  inconsistent  with  this  opinion. 

Robinson,  Breckinridge,  for  appellant. 
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Jaoob  Lbmicon  i;.  S.  a.  Theobald,  Admb.  of  L.  Bennett. 

Vendor  and  Pmrduuier— Lien  in  Deed— 4f  on-Pxodnction  of  Notes. 

Though  a  lien  be  reserved  in  a  deed  for  unpaid  purcbaee  money,  the 
non-production  of  not^s,  or  showing  as  to  their  existence,  for  more  than 
20  years,  hdd  sufficient  to  authorize  cancellation  of  lien. 

APPEAL  FBOM  GBANT  OIBOUIT  OOX7BT. 
January  22,  1870. 

Opinion  of  the  Cottbt  by  -Tudoe  Williams  : 

Althoiigh  a  reserved  lien  is  pirmded  in  the  deed  of  Lemmon  U> 
his  son-in-laWy  the  decedent^  Bennett,  for  the  deferred  payments, 
which  deed  was  executed  in  the  year  1850,  yet  it  does  not  show 
whether  notes  were  or  not  executed  therefor,  but  it  is  made  to 
appear  by  appellant's  witness,  the  surviving  widow  of  the  decedent 
and  appellant's  daughter  that  her  husband  had  executed  notes. 

The  non-production  of  these  notes  and  the  great  lapse  of  time, 
together  with  the  other  evidence  establishing  that  Lemmon  said 
he  had  given  the  farm  to  his  son-in-law,  connected  with  the  non- 
presentation  of  his  claims  and  his  direction  to  the  administrator 
to  appropriate  the  personal  assets  to  the  payment  of  the  decedent's 
debts  and  if  these  were  not  sufficient  he  would  pay  the  remainder, 
so  as  to  save  the  land  left  by  decedent  to  his  family,  are  sufficient 
to  sustain  the  correcteness  of  the  judgment  disallowing  appellant's 
claim,  hence  the  judgment  is  affirmed. 

Trimble,  for  appeUatd. 
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Geo.  W.  Upton  v.  Job.  D.  Redman,  &c. 

Plcjiding— Petition— Inanffldeacy  on  Bond. 

A  petition,  which  doee  not  set  out,  or  state  in  terms  or  subetanoe  the 
oovenants  of  an  ofOioial  bond,  held  insufficient  to  constitute  a  cause  of 
action  on  the  bond. 

Same— Cause  of  Action  Stated. 

A  petition  alleges  that  two  executions,  which  are  sufficiently  described^ 
were  coUeeted  by  R.,  who  refused,  on  demand,  to  pay  over  the  money, 
and  allegee  a  joint  liability  of  both  defendants  for  money  had  received. 
Held  to  be  good  on  general  demurrer  to  its  sufficiency. 

APPEAL  FBOM  I.ABUE   OIBOUIT   COUBT. 
January  24,  1888. 

Opinion  of  the  Couet  by  JimoE  Habdin  : 

Teeting  the  sufficiency  of  the  petition  in  this  case  by  the  opinion 
of  this  court  in  the  case  of  Hill  for  the  use  of  Wintersmith 
against  Barrett^  &C.9  14  B.  Monroe  84^  we  incline  to  the  opinion, 
that  as  it  does  not  set  out  or  state  in  terms  or  substance  the  cove- 
nants of  the  official  bond  of  Kedman,  it  fails  to  state  facjB  suf- 
ficient to  constitute  a  cause  of  action  upon  the  bond.  But  we 
are  nevertheless  of  the  opinion  that  the  petition  states  facts  which 
constitute  a  cause  of  action.  It  alleges  that  the  two  executions 
which  are  sufficiently  described  against  Duckworth  and  in  favor 
of  the  plaintiff,  were  collected  by  Job  D.  Redman,  who  refuses  on 
demand  to  pay  over  the  money,  and  alleges  a  joint  liability  of 
both  defendants  for  the  money  so  received  to  the  use  of  the  plain- 
tiff. The  general  cause  of  demurrer  jointly  assigned  by  the 
defendants,  simply  raised  the  question  whether  or  not  the  petition 
disclosed  a  cause  of  action,  and  as  we  are  of  the  opinion  that  it 
did,  it  results  that  the  court  erred  in  sustaining  the  demurrer 
and  dismissing  the  action. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Read,  for  appellant. 

Hays,  for  appellee. 
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Maby  Castes  v.  L.  D.  Nelson. 

« 

Partition— Equitable  Asaignmentr— Joint  Tenancy. 

Either  one  of  joint  teoantSy  having  a  right  to  a  sale  or  partition 
and  diviaion  of  property,  a  partition  ordered  by  the  court  upon  petition 
and  proof,  held  proper,  the  appellant  having  protested  against  a  sale. 

APPEAL  FBOM  MONTGOMEEY  CIEOUIT  COUBT. 

June  17,  1869. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

As  the  appellant  owned  three  fourths  of  the  tavern  house  and 
adjoming  land,  and  appellee  the  other,  he  had  a  right  upon  his 
petition^  for  that  purpose^  to  have  a  sale  in  gross,  if  the  property 
was  not  susceptible  of  division,  or  if  it  was,  a  partition. 

As  appellant  protested  against  a  sale,  and  as  the  court  ascer- 
tained through  commissioners,  that  the  property  was  susceptible 
of  a  division  and  two  of  the  three  commissioners  agreed  on  a 
partition  and  reported  it  to  court,  which  the  court  confirmed  after 
hearing  the  evidence,  and  though  six  of  the  ten  witnesses  were 
of  opinion  that  the  partition  waa  not  equal  according  to  interest^ 
yet  the  others  together  with  the  commissioners  thought  it  was,  so, 
if  all  were  equally  credible  in  judgment  and  knowledge,  we  could 
not  reverse  on  this  state  of  facts,  but  it  is  apparent  that  Mrs.  Carter 
got  that  part  of  the  property  which  is  the  most  productive  and 
now  valuable  without  considerable  outlay,  whilst  the  land  assigned 
to  Nelson  is  adjoining  other  premises  of  his  and  therefore  the 
more  beneficial  to  him  and  this  is  an  equitable  reason  for  so 
assigning  it,  unless  it  does  the  other  joint  owner  injustice,  which 
does  not  appear. 

Wherefore  the  judgment  is  affirmed. 

Hazelrigg,  Win/n  &  Summers,  for  appellant. 
Apperson,  for  appellee. 
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Jno.  Stout  &  Othbes,  Exeoutobs,  v.  Vibginia  Moobe  bt  ai^ 

Will»— Legacy— Diatxibtttion. 

Heirs  and  distributeee  have  a  right  to  demand  distribution  of  an 
estate  on  the  happenings  of  a  contingency  contemplated  by  the  testator, 
and  such  payment  would  be  a  liquidation  of  the  Executor's  liability  on 
account  of  assets. 

Descent  and  Distribution— Legatees'  Disability. 

Executors,  having  the  control  of  the  funds  necessary  to  educate  a  tes- 
tator's children,  are  the  sole  judges  of  whether  any  of  them,  by  habits 
of  dissipation,  would  not  be  entitled  to  a  distribution  of  assets. 

APPEAL  FBOM  WOODFOBD  CIBCUIT  COTTBT. 

June  8,  1868. 

Opinion  op  the  Coxjbt  by  Judge  Williams  : 

The  testator  Jno.  'Nut  evidently  contemplated  that  his  estate 
should  be  distributed  at  his  wife's  death,  or  sooner,  should  his 
youngest  child  arrive  at  full  age  or  marry,  subject  however  to 
some  specific  directions  as  to  the  education  of  his  children,  the 
remaining  interest  of  such  as  should  become  dissipated,  conse- 
quently at  the  death  of  the  testator's  widow  the  legatees  had  a 
right  to  demand  a  general  distribution,  the  adults  to  themselves 
and  the  minors  to  their  guardians,  and  such  payments  would  be 
legal  liquidation  of  the  executors  liability  on  account  of  assets. 

The  executors,  and  not  a  commissioner  or  trustee  of  the  court, 
was  vested  with  the  control  of  the  funds  necessary  to  educate  the 
testator's  children  according  to  his  directions  in  his  will  and  so 
they  were  made  the  judges  whether  any  of  his  children  had 
acquired  such  habits  of  dissipation  as  to  render  unsafe  in  their 
hands  the  legacy  given  to  them  and  if  so  dissipated  they  were  to 
retain  such  legacy  for  life  and  pay  over  the  profits  to  him  or  her, 
the  time  to  judge  of  this  matter  by  the  executors  must  be  limited 
to  the  time  of  general  distribution  for  when  once  paid  over  the 
executors  have  no  further  control;  the  court  therefore  very  prop- 
erly referred  all  these  matters  to  the  judgment  and  discretion  of 
the  executors,  hence  the  judgment  is  affirmed. 

Porter  &  Oreaihouse,  for  appellant. 
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J.  W.  Smith  v.  Geanville  Smith,  &o. 

Mortgagee— ForeclO€ar»— Notice  of  Prior  ConT^anco— Record. 

Jn  the  absence  of  reoord  notaoe,  a  mortgagee  of  an  undivided 
in  lands  is  hdd  to  bo  entitled  to  a  foredosure,  as  against  an  nnreoorded 
bond  for  title  executed  prior  to  the  mortgage. 

APPEAIi  FSOM  BBEATHITT  OIBOITIT  OOUBT. 

October  5,  1870. 

•  

Opinion  of  the  Couet  by  Judge  Habdinj 

A.  B.  Patrick  and  the  appellant,  J.  W.  Smith,  owned  jointly  a 
large  tract  of  land  lying  on  both  sides  of  the  North  Fork  of  the 
Kentucky  River,  including  coal  lands  on  the  South  side  of  the 
river,  and  on  the  26th  of  November,  1860,  Patrick  sold  and  con- 
veyed to  Smith  and  A.  P.  Williams  jointly,  his  interest  in  the 
whole  tract,  describing  it  as  an  undivided  moiety  in  all  the  land 
and  coal  lands  on  both  sides  of  the  river,  and  on  the  11th  of 
December,  1866,  Williams  made  a  deed  of  mortgage  of  his  inter- 
est in  the  land  so  acquired  to  the  appellee,  Granville  Smith,  to 
secure  a  debt  of  about  $1500,  and  this  suit  was  brought  by  Smith 
for  a  foreclosure  of  that  mortgage. 

The  appellant  filed  an  answer  resisting  the  relief  sought  as  to 
the  land  on  the  South  side  of  the  river,  on  the  ground  that  in 
1859,  he  and  Patrick,  then  the  joint  owners,  had  divided  the  land 
between  them,  making  the  river  the  line,  and  he  taking  the  land 
on  the  South  side  and  Patrick  that  lying  on  the  North  side  of  the 
river,  and  he  set  forth  a  bond  from  Patrick  covenanting  to  convey 
his  title  to  the  land  on  the  South  side  of  the  river  accordingly, 
and  alleged  that  he  had  executed  a  bond  also  for  a  conveyance  to 
Patrick  of  the  land  on  the  North  side,  except  his  interest  in  cer- 
tain mills. 

On  the  pleadings  and  exhibits  only,  no  testimony  being  taken 
by  either  party,  the  court  adjudged  a  foreclosure  of  the  mortgage, 
and  decided  that  Williams'  interest,  embraced  and  conveyed  by 
the  mortgage,  was  an  undivided  fourth  part  of  all  the  land  aa 
described  in  the  deed  of  Patrick,  and  the  mortgage,  and  was  not 
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restricted  to  the  North  side  of  the  river  by  the  alleged  agreement 
between  the  appellant  and  Patrick^  made  in  1859.  And  to  reverse 
that  judgment  this  appeal  is  prosecuted. 

As  the  appellant,  as  well  as  Williams,  derived  and  claimed  title 
under  the  deed  of  Patrick,  to  one  fourth  of  the  land,  described  as 
an  undivided  interest  in  the  whole  tract,  and  it  does  not  appear 
that  the  appellee  when  he  accepted  the  mortgage  from  WiUiams, 
had  notice  of  the  alleged  contract  between  the  appeUant  and 
Patrick,  nor  even  that  Williams  had  such  notice  when  he  became 
a  joint  purchaser  with  the  appellant,  of  the  title  and  interest  of 
Patrick,  describing  as  extending  throughout  the  whole  of  the  land ; 
the  rights  of  the  appellant  under  his  contract  with  Patrick,  how- 
ever available  they  may  have  been  against  him,  could  not  be  sue* 
cessfully  asserted  as  against  the  appellee,  who  must  be  presumed 
to  have  accepted  the  mortgage  on  the  faith  of  WilliamB'  recorded 
evidence  of  title,  which  Ihe  appellant  as  a  co-grantor  with  Wil- 
liams, was  equitably  estopped  from  controverting. 

Wherefore  the  judgment  is  affirmed. 

lAndseys,  for  appellant. 
CraddocJc  &  Trabue,  for  appellees. 


W.  J.  Walkee,  &o.,  H.  C.  Smith,  &o. 

Bills  and  Note»— Waiver  of  Defense. 

The  aooeptance  of  an  article  for  whidi  a  note  is  given,  without 
objection,  and  long  poeseaeion  of  same,  is  a  waiver  of  a  defense  against 
the   note   for  the   consideration,   except   for  illegality. 

Same. 

Where  a  new  note  is  taken,  in  consideration  of  the  surrender  of 
another  debt,  the  assignee  is  estopped  from  impeaching  the  legality  of 
the  original   consideration. 

BiUs  and  Notes— Illegal  Consideration— Adulteration  in  Vii^ation  of  Statute. 

A  note,  given  for  the  purchase  of  an  article,  adulterated  In  violation 

of  a  penal  statute,  is  voidable  and  without  consideration,  in  the  hands 

of  the  obligee  or  his  assignee  without  the  privity  of  the  obligor,  and 

for  a  new  consideration  on  which  the  assignee  aoeepted  it. 
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AFPEAI.  FBOM  ESTII-L  CEftCUIT   COUBT. 
February  12,  1870. 

Opinion  of  the  Coubt  by  Judge  Eobebtson  : 

The  acceptance  of  the  whisky  without  objection  and  long  pos- 
session and  use  of  it  without  an  offer  to  return  it  or  rescind  the 
contract^  waived  any  defense  against  the  note  for  the  consideration 
except  that  of  illegality  and  all  cause  of  action  on  account  of  a 
breach  of  warranty  by  a  deficit  in  quantity  or  quality. 

But  Hy  as  alleged;  the  vendor  of  the  whisky  and  obligee  of  the 
note  had  drugged  it  in  violation  of  the  penal  statute  against  all 
such  chemical  adulteration,  the  consideration  was  illegal  and  the 
note  therefore  voidable  in  the  hands  of  the  obligee  and  also  in  the 
hands  of  an  assignee  without  the  privily  of  the  obligor  and  for  a 
new  consideration  on  which  the  assignee  took  it 

In  this  case  the  testimony  tends  to  prove  that  the  appellants 
gave  up  a  debt  on  Johnson  in  consideration  of  a  new  note  and  the 
assignment  of  it  to  them.  If  this  be  so  the  appellees  are  estopped, 
as  against  the  appellants,  from  impeaching  the  legality  of  the 
original  consideration. 

Consequently,  the  court  erred  in  the  instruction  to  find  for  the 
appellees  if  the  whisky  was  drugged  and  known  to  be  so  adul- 
terated by  the  obligee  when  he  sold  it  The  instruction  ought 
to  have  been  qualified  by  the  hypothetical  estoppel. 

Wherefore,  the  judgment  for  the  appellees  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bennett,  for  appellants. 
Bumam,  LUly,  for  appellees. 


Geo.  a.  Thomas  &  Wife  v.  Mabgabet  Naylob's  Admb. 

Gifts— Acquisition  by  Donee. 

A  deed  of  gift,  duly  recorded,  held  to  be  a  binding  contract  of  con- 
▼eyanoe,  in  the  absence  of  undue  influence  or  improper  constraint. 

Wnit— Undne  Influence. 

A  contract  of  conveyance,  held  to  be  valid,  where  the  donor  was  not 
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improperly  influenced,  but  acted  from  motive  of  kindness  and  attention 
from  the  donee,  before  death  of  donor. 

AFPEAIi  FBOM  ADAIB  OIBOUIT  COTTBT. 

1 

October  18,  1870. 

Opinion  of  thb  Coubt  by  Jubgb  Habdin  : 

Although  the  death  of  Mrs.  Margaret  A.  Naylor  probably 
occurred  much  sooner  than  either  she  or  the  appellants  contem- 
plated when  the  contract  of  March  19thy  1868,  was  executed,  and 
the  contingent  and  uncertain  consideration  therein  expressed  was 
therefore  of  less  pecuniary  value  than  they  expected,  yet  we  do 
not  perceive  any  sufficient  grounds  for  setting  this  contract  aside. 
Though  in  reduced  and  declining  health,  Mrs.  Naylor  appears  to 
have  possessed  ample  capacity  to  exercise  the  right  of  disposing 
of  her  property  as  she  pleased ;  and  there  is  not  sufficient  evidence 
of  constraint  or  improper  influence  or  fraud  on  the  part  of  the 
appellants  to  induce  her  to  dispose  of  it  as  she  did.  The  proof  is 
is  conclusive  of  her  attachment  for  her  step-daughter,  Mrs. 
Thomas,  whose  kindness  and  attention  to  her  seems  to  have  been 
very  commendable,  and  it  is  fair  to  presume  that  affection  and 
gratitude  to  her,  as  well  as  a  sense  of  justice,  or  purpose  of 
remuneration,  prompted  the  fixed  purpose  which  she  certainly 
entertained  of  bestowing  her  small  estate,  in  some  form,  on  the 
appellants.  And  although  in  consequence  of  some  dissatisfaction 
of  her  step-son,  Parker  Naylor,  she  at  one  time  assented  to  the 
suggestion  of  Mrs.  Garrett  to  cancel  the  contract,  and  the  appel- 
lant, (George  A.  Thomas,  seems  to  have  gone  in  good  faith  to  pro- 
cure the  deed  for  that  purpose,  when  she  was  informed  it  had 
already  been  recorded,  she  expressed  her  satisfaction  that  it  had, 
and  elected  to  continue  the  contract  in  force,  as  with  the  assent  of 
the  appellant,  she  had  a  perfect  right  to  do. 

It  seems  to  us,  therefore,  that  the  court  erred  in  its  judgment 
setting  the  deed  aside,  and  for  the  recovery  of  the  property  against 
its  provisions. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Winfrey,  for  appellant. 

Baker,  Oamett,  for  appeUees. 
vol.  4—22 
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WiNIHIBTEB  &  Co.   V.   JaMJS  W.   DaBNABT. 

Attachment— PisntiMal — Intttloctttory  Decree— Rt-instatement 

The  discHarge  of  aa  attachment^  pendente  lit^  is  an  interlocutory 
order,  from  whieh  no  appeal  lies.  It  can  only  be  re-instated  by  appli- 
cation to  and  before  a  Judge  of  the  Appellate  Court. 

APFSAIi  FROM  FAYBTTB  OIBOniT   OOX7BT. 

December  9,  1870. 

Opution  of  the  Coubt  by  Judob  Willuluq: 

The  discharge  of  the  attachment  pendente  lite  is  only  an  inter- 
locutory order,  the  remedy  for  which,  if  erroneous,  was  an  appli- 
cation to  an  appellate  judge  for  reinstatement  as  in  case  of  an 
interlocutory  dissolution  of  an  injunction. 

Wherefore,  as  this  suit  is  still  pending  in  the  circuit  courts 
the  order  discharging  the  attachment  was  not  a  final  judgment 
revisable  by  this  court  Consequently  the  appeal  from  that 
order  is  dismissed  for  want  of  jurisdiction. 

Carr,  for  appellant. 
Breckinridge,  for  appellee. 


James  M.  Littell^  &o.  v.  Mbliah  J.  Bedd^  &o. 

Deeds— Execution — ^Acceptance. 

Where  a  deed  is  duly  and  legally  executed,  the  law  presumes  that  th» 
beneficiary  therein  wiU  accept  it. 

AFPBAIi  FBOM  OBAlf T  OXBCUIT  OOUBT. 

May  20,    1871. 
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Opinion  of  thb  Ooust  by  Jitdob  Pbtbbs: 

We  are  assured  by  the  allegations  in  the  petition^  and  the  admis- 
sions in  the  answer  of  the  existence  of  the  material  facts  tiiat  a 
deed  was  executed  by  appellant  to  his  daughter  the  appellee  M. 
J.  Kedd  for  110  acres  of  land  in  Grant  county,  and  that  it  was- 
acknowledged  by  him  before  the  proper  officer.  But  perplexed 
by  the  great  uncertainty  in  which  other  material  facts  are  shrouded 
by  the  conflict  in  the  evidence  and  we  may  add  by  the  unsatis- 
factory maimer  in  which  the  witnesses  depose,  we  do  not  feel 
authorized  to  reverse  the  judgment 

Where  a  deed  is  executed  the  law  raises  a  presumption  that 
the  party  benefited  by  it  will  accept  it,  on  this  case  the  appelleo^ 
Mrs.  Bedd  was  the  beneficiary  in  the  deed,  and  the  evidence  is- 
not  sufBcient  to  overcome  that  legal  presumption. 

Wherefore  the  judgment  is  affirmed. 

Drane,  for  appellant. 


S.  Watson,  Teustee,  &o.  v.  W.  F.  Morton,  &o. 

Assignment  for  Benefit  of  Creditors. 

Attachment  lien  prior  to  aasignment,  not  perfected  a«  provided    by^ 
Btatute. 

APPEAL   V1M>M   OBAVES    OIBOinT    OOTTBT. 

Angnst  18»  1870. 

Opinion  of  the  Coitbt  by  Judge  Pbtebs: 

The  facts  of  this  ease  can  bring  it  within  the  principles  decided 
by  this  oofirt  in  the  case  of  Johnson  v.  Parker,  4c,  4  Bush,  149. 
The  two  cases  are  analogous,  and  after  a  review  and  re-considera- 
tien  of  the  question  involyed,  the  court  is  entirely  satisfied  with 
the  coi/clusion  which  was  reached  in  the  case  aupra^  and  that 
is  decisiye  of  this  caae. 

The  appellant,  who  was  the  trustee  and  holder  of  the  legal 
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titld  of  his  own  motion^  was  a  party  to  the  Buits,  and  the  prayer 
in  the  petition  for  general  relief  was  broad  enough  to  authorize 
the  relief  sought 

Wherefore,  the  judgment  is  affirmed. 


BiLsh,  far  appellants. 

W.  F.  Morton,  for  appellees. 


James  Caxiahan^  &o.  v.  O.  O.  Bsannin^  &o. 

Courts— Judgment— Premimptioa  of  Correctness. 

The  aotion  of  a  lower  0>art  is  presumed  to  be  correct,  until  the  con- 
trary is  made  to  appear,  and  everything  necessary  to  sustain  the  judg- 
ment will  be  presumed  which  is  not  inconsistent  with  the  facts  stated 
in  the  record. 


AFPEAIi    FBOM    JEFFEBSON    OIBOniT    COUBT.       OHANCEBT    BRANCH. 

Iflay  13,  1871. 

Opinion  of  the  Coxtbt  by  Judge  Pbtebs: 

The  judgment  in  this  case  recites  that  it  was  heard  on  the 
pleadings,  exhibits,  and  proof  by  oral  testimony,  and  the  pro- 
duction, and  exhibition  of  the  original  records  and  journals  of 
the  boards  of  the  General  Council  of  the  City  of  Louisville.  But 
no  Bill  of  Exceptions  was  filed  containing  the  evidence,  and  we 
are  therefore  unable  to  determine  that  the  judgment  of  the  court 
was  not  sustained  by  the  evidence. 

It  is  a  well-settled  legal  principle  that  the  action  of  the  inferior 
court  will  be  presumed  to  be  correct  until  the  contrary  is  made 
to  appear,  and  everything  necessary  to  sustain  the  judgment  will 
be  presumed  which  is  not  inconsistent  with  the  facts  stated  in 
the  record.  Vanable  vs.  McDonald,  4  Dana,  836;  Harvey  vs. 
Payne,  2  Met.  461. 

The  evidence  before  the  inferior  court  may  have  authorised 
the  judgment,  and  yielding  to  the  legal  presumption  in  favor 
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of  the  correctness  of  the  court  below  we  must  affirm  the  judgment 

Mix,  for  appeUani. 

Thompson,  Booth  <6  Kline  for  appellee. 


Jambs  M.  Watson  v.  Commonwealth. 

Intoxicating  Liqnora— Indictment  SnfSiciency— 'License. 

An  indictment  charged  the  keeping  of  a  tippling  house  in  Pendlet<Mi 
county.  Defendant  had  a  license  to  keep  a  tavern  in  the  dty*  of 
Falmouth.  His  house  was  just  out  of  the  city  limits.  Hdd,  that 
there  was  no  Hoense  to  operate  a  tarem. 

APPEAL    FBOM    PENDLETON    OIEOXnT   OOTTBT. 

August  18,  1870. 

Opinion  of  the  Coubt  by  Judge  Williams  : 

This  indictment  alleges  that  appellant  kept  a  tippling  houi^e 
for  more  than  three  months  in  Pendleton  county  without  having 
a  license  therefor. 

Appellant  attempted  to  justify  under  a  tavern  license  granted 
to  keep  a  tavern  at  Falmouth,  and  the  proof  indicated  that  the 
tavern  was  just  outside  the  town  boundary. 

If  the  tavern  was  within  the  town,  then  the  license  was  no 
protection,  because  no  special  authority  therein  was  given  to  sell 
ardent  spirits  as  was  required  by  the  act  of  January  28,  1867, 
applicable  to  Falmouth.  If  the  tavern  was  without  the  town, 
then  there  was  no  license  shown  to  keep  a  tavern.  So  the  judg- 
ment was  right  in  either  event,  and  is  therefore  affirmed. 

a 

Duncan,  DeadricJe  <6  ClarJe,  for  appellant. 
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P.  E,  Bboww  &  Oo.  V.  3.  A.  Hunoerfokd. 

^Sal»— Persooal   Property—- Posseision    Retained— Attacliment. 

A  sale  of  lumber,  and  poeaeeeion  retained  by  the  vendor,  is  not  a  valid 
sale  so  as  to  defeat  the  attacbment  of  a  subsequent  creditor. 

jLPPEAIi    FSOM    JEFFEBS017    GISCUIT    COUBT.       OHANOEBY    B&ANOH. 

August   18,   1870. 

Opinion  of  the  Court  by  Judge  Petebs: 

The  evidence  fails  to  show  that  the  possession  of  the  lumber 
accompanied  the  alleged  sale,  and  the  statements  of  Baldwin  were 
made  while  he  was  in  the  possession  of  the  property.  His  state- 
ment is  he  sold  it  in  January  1868  and  he  proves  possession  was 
delivered  to  Blazer  in  Pittsburg  months  after  the  sale.  The  court;, 
below  therefore  did  not  err  in  refusing  to  sustain  exceptions  to 
them. 

Furthermore  when  all  the  facts  and  circumstances  attending 
the  transaction  are  considered  they  repel  the  conclusion  that  an 
absolute  sale  and  delivery  was  made  of  the  lumber  to  appellants 
prior  to  the  attachments.  It  is  unusual  unbusinesslike  for  a 
i^ontract  of  the  magnitude  and  importance  of  the  one  here  alleged 
to  have  been  made  to  transpire  without  a  witness;  and  not  to 
be  evidenced  by  a  writing.  No  member  of  appellant's  firm  ever 
saw  the  lumber,  nor  does  it  appear  that  a  bill  of  it,  had  been 
furnished  to  them  before,  or  at  the  time  they  claim  to  have  pur- 
chased it,  and  how  its  value  could  be  ascertained  at  the  time  of 
the  asserted  purchase  when  it  was  a  wreck  scattered  on  the  shores 
of  the  Alleghany  river  for  150  miles,  is  imexplained.  And 
although  Baldwin  who  is  the  only  witness  offered  to  prove,  the 
sale,  states  that  the  price  was  paid  and  a  receipt  executed  there- 
for, he  fails  to  state  the  amoimt  paid,  nor  do  appellants  produce 
any  receipt  therefor.  It  will  not  do  to  say  that  the  price,  or 
that  the  receipt  was  given  after  the  lumber  was  gathered  and 
measured,  there  is  no  evidence  of  any  correspondence  between 
the  parties  after  those  events,  or  that  any  payments  were  made, 
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the  dear  implication  fnom  Baldwin's  deposition  is  that  the  con- 
tract was  made  and  the  money  paid  at  the  same  time  January, 
1868,  but  if  the  receipt  of  which  he  speaks  had  been  produced 
the  difficulty  would  have  been  removed,  as  it  is  shown  by  their 
own  witness  that  they  have  it,  and  fail  to  produce  it,  that  is  a 
strong  circumstance  that  it  would  disclose  something  they  desired 
to  withhold. 

The  lumber  was  brought  to  Pittsburg  by  Baldwin  and  was 
Tmioyed  to  evade  the  attachment  sued  out  by  the  hands  employed 
to  gather  and  raft  it,  for  their  wages,  and  when  appellee's  attach- 
ment was  levied  upon  it  below  Louisville,  Blazer,  and  not  appel 
lants  claimed  it,  as  had  been  arranged  by  Baldwin  and  Blazer 
at  Economy  after  the  hands  had  sued  out  their  attachments  at 
Pittsburg. 

The  .evidence  greatly  preponderates  in  favor  of  the  judgment, 
and  let  it  therefore  be  affirmed. 


Bvttock  &  Anderson,  for  appellant. 
Gibson,  for  appellees. 


Zachabiah  Elkin  &  Wife  v.  F.  B.  Quinsbebby. 

Husband  and  Wif e— Hnslumd's  Assignment — ^Wife's  Agent — Separate  Prop- 
erty. 

After  the  assignment,  those  living  in  the  immediate  vicinity,  who  had 
an  apportunity  of  being  informed  on  the  subject,  saw  no  change  in  the 
manner  of  conducting  the  business,  and  the  com  raised  on  the  farm  was 
sold  by  Elkins  aa  his  own  property;  it  was  not  claimed  by  the  wife, 
nor  did  he  aver  his  agency  when  he  sold  it. 
Held*  that  the  oom  sold  by  Z.  Elkins  was  his  own  property. 

APPEAL  FBOM  CLABKE  CIRCUIT  COUBT. 

April  17,  1871. 

Opinion  of  the  Cotjbt  by  Judge  Petebs: 

The  evidence  is  not  sufficient  to  authorize  the  conclusion  that 
the  cattle  sold  to  Hodgkin  were  the  property  of  Mrs.   EiUdn; 
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her  husband  contracted  for  the  purchase  of  them,  and  it  is  not 
shown  that  they  were  paid  for  with  her  money. 

Z.  Elkin  when  he  made  his  assignment  in  May,  1862,  was  the 
renter  of  his  mother's  farm,  and  had  been  for  several  years. 
After  the  assignment  those  living  in  the  immediate  vicinity 
and  had  opportunities  of  being  informed  on  the  subject  saw  no 
change  in  tibe  manner  of  conducting  the  business,  and  the  com 
sold  to  Bush  and  Bobinson  raised  on  that  farm  was  sold  by  Z. 
Elkin  as  his  own  property;  it  was  neither  claimed  by  the  wife, 
nor  did  he  aver  his  agency  when  he  sold  it ;  and  even  if  the  farm 
had  been  rented  by  the  wife,  and  the  surplus  products  raised  on 
it  would  have  been  her  separate  estate,  the  evidence  does  not  in 
this  case  show  an  actual  and  visible  change  in  the  relation  of 
the  tenancy,  but  conduces  to  the  conclusion  that  Z.  Elkin  was 
the  real  renter,  as  he  had  been  before  the  assignment  As,  there- 
fore, one  of  the  notes  of  Mrs.  Elkin  for  the  land  purchased  by 
her  was  credited  by  a  part  of  the  price  of  the  cattle  and  the 
com,  which  must  be  regarded  as  the  property  of  her  husband, 
and  the  two  sums  were  sufficient  to  pay  appellee's  debt,  we  see 
no  error  in  the  judgment,  and  the  same  must  be  affirmed. 

Simpgon,  for  appellants. 
Equiton,  far  appellee. 


R.  H.  FiEiJ)  V.  Maby  Pobtbb. 

Bills  and  Notes— Husband  and  Wife's  Note— Surety  for  Husband  and  Wife 
—Separate  Estate. 

Although  appellee  is  one  of  the  payers  of  the  note,  it  does  not  appear 
that  her  aeparate  estate  "vrtLB  bound  for  the  payment  of  the  same,  and 
as  she  was  a  feme  cov^ert  at  the  time  of  its  execution  it  imposed  no 
personal  liability  upon  her.  Fields  by  signing  the  note  became  the 
surety  of  the  husband  and  not  the  wife. 
Same— Lien  on  Married  Woman's  Estate— How  Created. 

The  attempt  to  retain  a  lien  in  the  oonveyanoe  to  secure  him  on 
account  of  this  note  was  an  effort  to  create  a  charge  upon  the  estate 
of  a  married  woman,  and  appellee  cannot  be  compelled,  on  account  of 
her  acceptance  of  the  deed,  to  pay  the  note. 

APPEAL   FBOM   BULLITT   OIBCtJIT    COTJBT. 
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April  26,   1871. 

Opinion  of  thb  Coubt  by  Judge  Lindsay: 

The  oonveyanoe  from  Porter  and  wife  to  Fields,  bearing  date 
October  14t]i,  1865,  having  been  properly  executed  and  acknowl- 
edged, not  only  constituted  the  latter  the  trustee  for  Mrs.  Porter 
but  authorized  him  to  retain  out  of  the  trust  funds  the  various 
amounts  therein  set  apart  for  his  benefit  The  debt  to  Dawson 
was  created  subsequent  to  the  execution  of  this  deed  of  trust,  and 
although  Mrs.  Porter  is  one  of  the  payors  of  said  note,  it  does 
not  appear  that  her  estate  was  bound  for  the  payment  of  the  same, 
and  as  she  was  a  feme  covert  at  the  time  of  its  execution,  of  course 
it  imposed  no  personal  liability  upon  her.  Fields  by  signing 
said  note  became  the  surety  of  the  husband  and  not  of  the  wife. 
Hence  he  had  no  right  to  retain  a  lien  upon  the  land  conveyed 
to  Mrs.  Porter  in  satisfaction  of  what  he  owed  her  as  trustee, 
to  secure  himself  on  account  of  his  suretyship  for  her  husband. 
His  title  bond,  dated  ovember  27th,  1865,  as  well  as  his  convey- 
ance of  March  22nd,  1867,  show  that  the  oonsideration  for  the 
Long  Lick  land  was  the  nine  hundred  and  fifty  dollars  of  notes 
due  from  Hoagland  to  Mrs.  Porter,  and  that  the  payment  of 
the  Dawson  note  by  Fields  constituted  no  part  whatever  of  said 
consideration. 

The  attempt  to  retain  a  lien  in  the  conveyance  to  secure  him 
on  account  of  this  note  was  an  attempt  to  create  a  charge  upon 
the  estate  of  a  married  woman,  and  as  it  was  not  done  in  con 
formity  with  the  statutes  r^ulating  the  manner  in  which  such 
estates  may  be  charged,  Mrs.  Porter  could  not  be  compelled  on 
account  of  her  acceptance  of  said  conveyance  to  pay  said  note. 
We  are  of  opinion  the  petition  of  appellant  was  properly  dis- 
missed. 

Judgment  affirmed. 

R.  H.  Field,  for  appellant. 
A.  H.  Field,  for  appellee. 
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JosspH  Williams  v.  Maby  J.  Jones^  &o. 

C«»criUrtion  of  Instmrneiit*— Inadequate  Cofudteation— Weak  Mental  Con- 
dition. 

Evidemoe  ehowed  a  eale  of  26  acres  of  land,  worth  $20.00  p^  acre, 
subject  only  to  the  widow's  dower,  and  sale  of  a  life  estate  of  consider- 
able value,  in  consideration  of  a  horse,  diseased,  and  which  shortly  died. 
Heldf  that  in  view  of  the  grossly  inadequa4;e  consideration,  the  gntntorls 
advanced  age,  distressed  and  weak  mental  condition,  and  being  over- 
reached by  the  grantee,  the  transaction  cannot  be  upheld  by  a  Court  of 
Jikjuity. 

APPEAL    FBOM   EDMONDSON    CIRCUIT    COUBT. 

April   17    1871. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

It  appears  from  the  evidence  that  the  tract  of  about  twenty- 
siz  acres  of  land  to  which  the  appellant  had  the  legal  title  as  heir 
of  his  son,  Berry  Williams,  subject  only  to  the  widow's  dower, 
was  worth  at  least  $20  an  acre,  and  that  the  life  estate  embraced 
by  his  deed  to  Mrs.  Jones,  was  also  of  considerable  value ;  all  of 
which  the  deed  purports  to  convey,  in  consideration  of  a  diseased 
mare  which  died  shortly  afterwards  of  but  little  value  at  the 
time  the  deed  was  made,  and  belonging  equally  to  the  plaintiff 
and  Mrs.  Jones  as  distributees  of  the  estate  of  Berry  Williams 
deceased.  In  view  of  this  gK)Ssly  inadequate  consideration  for 
the  conveyance,  and  the  advanced  age,  distress  and  weak,  if  not 
deranged  mental  condition  of  appellant  and  the  expectation  he 
seems  to  have  had  at  the  time,  of  being  further  compensated  by 
having  a  home  with  his  daughter-in-law,  which  was  disappointed ; 
and  Mrs.  Jones'  own  admissions  disclosing  a  knowledge  of  his 
incapacity^  and  a  deliberate  purpose  to  overreach  him,  we  are 
constrained  to  conclude  that  the  transaction  was  one  which  ought 
not  to  be  upheld  by  a  court  of  equity,  and  that  the  circuit  court 
erred  in  refusing  the  relief  sought  by  the  plaintiff  and  dismissing 
his  petition. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
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with  instructions  to  render  a  judgment 
formity  with  this  opinion. 

B.  Lawless,  for  appellant. 


Chables  Seaij  t;.  James  A.  Ragland^  &o. 

Pleadings— Exhibits — ^Former  Judgment — ^Failure  To  Impeach  Genuineness-* 
Burden  of  jrrooi. 

The  answer  fails  to  impeach  the  genuineness  of  the  judgment  ex- 
hibited with  the  amended  petition,  which  declares  the  deed  to  appellant 
void  and  vacates  and  sets  it  aside.  The  facts  thus  appearing  by  the 
exhibit  being  unoontroverted,  the  burden  was  not  on  the  plaintiff  to 
produce  other  evidence  of  the  facts  the  judgment  purports  to  i«ove. 

APPEAL  FBOM  BATH  CIBCUIT  OOUBT. 

AprU  S,   1871. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  facts  alleged  in  the  petition  and  amended  petition  were 
sufficient  to  entitle  the  plaintiffs  to  the  judgment  which  was 
rendered,  unless  the  answer  of  Charles  Seal  presented  a  valid 
defense  and  was  such  as  to  devolve  on  the  plaintiffs  the  burden 
of  proof.  And  in  our  opinion,  the  answer  was  not  sufficient  for 
that  purpose.  It  is  true,  releasing  his  own  claim  on  the  deed 
of  Ewing,  and  others  which  constituted  his  only  ground  for  inter- 
posing to  litigate  the  plaintiff^s  claim,  or  the  remedy  sought,  he 
denied  that  the  attached  lot  belonged  to  John  .Seal,  or  was  in 
his  possession,  or  that  the  deed  to  himself  was  fraudulent  and 
was  or  had  been  set  aside;  but  he  failed  to  controvert  the  fact 
that  the  judgment  of  February  6, 1869,  exhibited  with  the  amended 
petition,  was  rendered,  as  it  purports  to  have  been  in  the  suits 
|of  Wells  and  Nesbitt  against  Seal,  &c.  and  which  expressly  declares 
the  deed  to  the  appellant  void  and  vacates  and  sets  it  aside.  The 
fact  thus  appearing  by  the  exhibits  being  virtually  uncontroverted 
and  ike  answer  failing  to  all^e  any  facts  in  avoidance  of  the 
judgment,  or  to  impeach  its  genuineness  or  validity,  it  was  not 
sufficient  to  impose  on  the  plaintiffs  the  burden  of  producing 
other  evidence  of  the  facts  the  judgment  exhibited  purports  to 
prove,  nor  to  constitute  a  bar  to  the  action. 
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Wherefore  the  judgment  is  affirmed. 
Nesbitt  £  Qudgell  for  appellant. 
Stone,  Lacy,  for  appellee. 


G.  H.  B.  Thompson  v.  Samttel  L.  Coopsb  st  al. 

Guardian  and  l^ard— Purchaae  of  Land  zor  Ward— Title  in  Tnut 

A  guardian  ia  not  bound  to  advance  hia  own  means  to  protect  the 
land  of  his  infant  wards,  but  aa  he  did  purchase  it  tor  their  benefit,  he 
held  the  legal  title  in  trust  for  them. 

Same— Limitation. 

The  appellees  did  not  lose  their  right  to  maintain  this  action  by 
reason  of  their  failure  to  sue  immediately  after  arriving  at  age. 

Same — ^Notice  of  Holding. 

It  ia  the  duty  of  a  Guardian  to  notify  his  ward  of  the  manner  In 
which  he  holds  his  land,  and  if  he  fails,  within  a  reasonable  time  to 
offer  to  refund  the  money  advanced  by  hia  guardian,  he  will  lose  Ida 
right. 

Same— Jurisdiction. 

This  is  in  effect,  an  action  to  enforce  the  performance  of  a  personal 
duty,  and  nou  to  secure  the  possession  of  land,  and  is  therefore  not 
local. 

APPEAL  7BOM  BBAOKBN  GIBOUIT   OOtTBT. 

April  21,  1871. 

Opinion  of  the  Ooubt  by  Judge  Lindsay  : 

Although  appellant  was  not  bound  legally  to  advance  his  own 
means  in  the  protection  of  the  lands  of.  his  infant  wards,  yet  it 
appears  fiom  the  evidence  in  this  case,  that  he  did  purchase  the 
fifty  acres  of  land  for  their  benefit,  and  that  by  stating  that 
such  was  his  intention  at  the  time  he  bid  for  the  same,  he  theidby 
prevented  other  parties  from  bidding.  The  oourt  did  not  err  in 
adjudging  that  he  held  the  title  in  trust  for  the  appellees,  nor 
do  we  think  that  appellees  have  lost  their  right  to  maintain 
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this  action,  by  reason  of  their  failure  to  sue  immediately  after 
arriving  at  age.  In  all  cases  the  law  requires  the  utmost  good 
faith  upon  the  part  of  the  guardian  in  transactions  with  his  wards 
relative  to  their  estate.  It  was  his  duty  to  have  notified  the 
appellees  of  the  manner  in  which  he  held  their  land,  and  if  he 
had  done  this,  and  they  had  not,  within  a  reasonable  time,  offered 
to  refund  to  him  the  money  advanced  for  their  benefit,  the  case 
would  have  been  different.  But  he  seems  to  have  claimed  the 
land  as  his  own  and  denied  their  title  and  to  have  occupied  and 
enjoyed  the  ?ame  imtil  the  rents  and  profits  will  go  very  far 
towards  discharging  his  claim  against  them,  and  now  seeks  to 
avoid  responsibilily  on  account  of  this  violation  of  his  duty  as 
a  fiduciary.  The  question  of  jurisdictibn  is  not  raised  in  the 
pleadings,  but  if  it  had  been,  we  do  not  regard  it  as  available. 
This  is  in  effect  an  action  to  enforce  the  performance  of  a  per- 
sonal duty,  and  not  to  recover  the  possession  of  land  and  is 
therefore  not  local  in  its  character. 
Judgment  affirmed. 

Willis  &  Taylor,  for  appellant. 
Doniphan,  for  appellees. 


Thomas  O.  Lbtoheb  t;.  S.  R  Toixe^  Admb.^  &o. 

Jndidal   Salte— Coniidention — Sale  Bond»— Cost    of   Defending   and   Pro»- 
eentinc  Suit  liy  Pnxchaaer. 

The  costs  and  expenses  of  defending  and  prosecating  snita  after  Hie 
appellant  purcbased  the  land  had  no  eonnection  with  the  oonsideraticMi 
of  the  sale  honda. 

APPEAI.  FBOM   BABBBN    OIBOUIT    OOTTBT. 

April  12,  1871. 

Opinion  of  the  Coubt  by  Jxtdgb  Habdin: 

The  costs  and  expenses  of  defending  and  prosecuting  suits, 
after  the  appellant  purchased  the  land,  had  no  connection  with 
the  consideration  of  the  sale  bonds,  and  as  the  appellee  was  not 
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a  grantor  or  warrantor  in  the  deed  of  Thomas  H.  Letcher's  heirs^ 
by  commission  to  the  appellant,  Thomas  O.  Letcher,  it  is  not 
perceived  how  these  claims  could  constitute  any  ground  for  en* 
joining  the  balance  of  the  purchase  money.  Nor  can  we  decide 
from  the  record  before  us,  that  the  petition  discloses  any  available 
ground  for  crediting  or  abating  the  unpaid  sale  bond  ior  the 
alleged  failure  of  consideration,  in  consequence  of  the  adverse 
claim  and  possession  of  Scott  and  others.  The  suit  of  Myer's 
Admr.  vs.  Letcher's  heirs,  referred  to  as  part  of  the  petition,  to 
show  what  were  the  terms  and  particular  diaracter  of  the  sale^ 
and  from  which  claim  the  court  could  determine  whether  or  not 
a  sufficient  defense  is  presented  for  a  partial  failure  of  considera- 
tion, is  not  copied  in  the  record.  If  it  was  it  might  show  the 
sale  to  have  been  one  in  gross  only  of  so  much  land  as  belonged 
to  Letcher's  heirs,  and  not  intended  to  embrace  the  lands  of 
others  in  their  adverse  possession,  and  that  the  circuit  court 
properly  dissolved  the  injunction  and  dismissed  the  action ;  which 
we  must  presume  it  did,  is  the  absence  of  a  transcript  of  the  suit* 
which  constituted  so  important  a  part  of  the  petition. 

James,  for  appellant. 

Leslie  for  appellee. 


R  B.  HosKiNs^  £T  AL.  i;.  A.  J.  Mubfht. 

CUimants'  Boad^-Suffideiicy— Jndgmoit  On. 

A  daimmnt's  bond,  piovidiiig  thftt  the  parties  will  perform  the 
judgmenit  of  the  court,  or  hare  the  property  bonded,  forthoooihig  to  sat- 
isfy same,  does  not  authorize  the  assessment  against  same  of  the  10 
per  centum  damages  in  case  the  claim  be  unfounded. 

Courts— Rule  Against  Snxetiea  in  Bond^-AppeaL 

A  rule  to  show  cause  why  sureties  should  not  return  property  bonded 
by  them,  was  responaed  to  by  sureties  that  a  supersedeas  had  been 
executed:  the  rule  was  made  absolute.  Held,  that  as  no  judgment  had 
been  rendered  against  the  sureties,  the  order  making  the  rule  absolute  is 
not  subject  to  adjudication  on  appeal. 

Bfidence— Abatement— Another  Suit  Pending. 

Evidence,  in  the  fonn  of  a  record  of  another  suit  pending  in  a  different 
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State,  between  the  litigants,  cannot  be  offered,  where  no  aUegati<»ia  of 
fliuQe  are  eet  out  in  the  pleadingew 

AFPEAIi  FBOK  JBFFEBSON  OIBCUIT.      OHAJiTOSBT  PdVIBIOlT. 

January  27,  1870. 

Opinion  of  the  Coubt  by  Judge  Wiixiams: 

Appellees  attached  21  bales  of  cottosi  at  Louisville,  Kentucky, 
as  the  property  of  Lemoin,  claiming  that  Lemoin  and  Ashley  were 
their  debtors,  on  the  ground  of  non-residence,  the  debtors  being 
residents  of  Mississippi.  Hoskins  the  brother-in-law  of  Leimoin,^ 
presented  his  petition  as  claimant  of  the  property,  1k>  which 
appellees  replied  denying  his  title  and  allying  that  his  purchase 
was  fraudulent 

Lemoin  and  Ashley  were  only  constructively  before  the  court^ 
having  made  no  personal  appearance.  Hoskins  gave  bond  and 
got  possession  of  the  cotton. 

The  court  on  final  hearing  adjudged  against  his  claim  and 
subjected  the  property  to  appellees'  claim  and  ordered  a  rule 
against  Hoskins'  securities  to  show  cause  why  they  should  not 
return  the  cotton,  to  which  they  respond  that  Hoskins  had 
executed  a  supersedeas  bond  preparatory  to  taking  an  appeal  to 
this  court  The  court  below  made  the  rule  absolute,  and  both 
adjudications  are  here  for  corrections  of  errors.  The  evidence 
fully  justified  the  court  in  pronouncing  Hoskins'  pretended  pur- 
chase of  the  cotton  as  colorable  and  fraudulent,  to  shield  it  from 
Lemoin's  creditors,  hence  it  must  be  affirmed. 

The  covenants  of  the  claimant's  bond,  which  seems  to  have  been 
taken  in  open  court,  are  to  abide  and  perform  the  judgment  or 
have  the  value  of  the  cotton  forthcoming  to  satisfy  it  The  bond 
is  somewhat  informal  and  does  not  provide  for  the  payment  of 
ten  per  cent  damages  in  case  the  claim  is  unfounded,  as  ia 
provided  by  the  Civil  Code,  when  a  sale  at  law  is  suspended  by 
the  claimant  The  evidence  in  the  main  case  was  agreed  to  be 
the  evidence  in  this  case,  and  it  shows  there  were  over  ten  thou- 
sand pounds  of  the  cotton,  worth  at  least  24^  cents  per  pounds 
which  would  make  it  worth  $2,450,  or  more,  at  least  a  sn^ciency 
to  pay  this  debt  with  all  its  costs. 

But   as  no  judgment   has   been   rendered   against   Hall  and 
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Long  on  the  claimant's  bond  for  any  given  number  of  dollars, 
and  as  the  oourt  must  yet  ascertain  the  exact  amount  of  their 
liability  by  future  proceedings,  we  cannot  adjudicate  upon  the 
mere  order  making  the  rule  absolute. 

If  in  the  future  order  of  the  court.  Hall  and  Long  should  be 
adjudged  liable  for  a  greater  amount  than  their  covenant  justifies, 
they  can  Then  have  it  corrected  by  appeal,  but  in  its  present 
situation  we  cannot  adjudicate  upon  this  matter. 

Hoskins  ofFered  in  evidence  a  record  of  a  suit  and  attachment 
in  the  state  of  Mississippi,  by  appellee  against  Lemoin  and 
Ashley,  wherein  they  insist  that  this  same  cotton  was  attached 
and  bonded.  As  no  such  suit  was  set  up  in  any  pleadings  and 
could  not  have  abated  the  suit  if  it  had  been,  we  see  no  Intimate 
purpose  for  which  the  record  of  a  mere  pending  and  undetermined 
suit  in  another  state  could  be  used,  and  its  rejection  was  proper. 

Wherefore  the  judgment  on  Hoskins'  appeal  is  affirmed,  but 
Hall  and  Long's  appeal  is  dismissed  without  any  prejudice  to 
future  proceedings,  either  in  the  court  below  or  in  this  court 

Bussell,  for  appellants. 

Barr  &  Ooodloe,  for  appellees. 


A.  0.  KiNNisoN  V.  S.  D.  Bbook's  Admb. 


Piincipal  and  Santy— Contiilmtion  on  Guardian's  Bond. 

A  ward  obtained  judgment  against  suretiee,  who  wera  wdvent,  and 
eeveraUy  as  well  as  jointly  liable  upon  a  bond  that  was  a  nullity:  Held, 
that  without  objection  below,  they  cannot  complain  of  the  error  in 
the   bond. 

Same— Jndament  a  Bar— Parties. 

In  a  suit  by  a  surety  who  paid  the  liability,  for  contribution,  the 
judgment  is  no  bar,  because  it  was  not  rendered  between  the  sureties. 

Bonds— Guardian  and  Ward— Order  Releasing  Surety. 

An  order  of  the  County  Court,  releasing  the  surety  in  a  Guardian's 
Bond,  from  past  and  tatan  vesponslbility,  without  taking  aaothflr  bond, 
is  Tcrfd. 
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Same— BUnk 

The  taking  of  signatureB  upon  blank  foims  or  papers,  purporting  to 
be  bonda,  is  held  to  be  no  offieial  bond. 

APPEAL  FBOM   BUI-LITT   OLBOUIT    OOtTBT. 

January  21,  1870. 

Opinion  of  the  Coubt  by  Judos  Wii-liams: 

As  heretofore  adjudged  by  this  court  in  the  case  of  Brooks 
vs.  Morrow,  manuscript  opinion,  the  order  of  the  County  Court 
releasing  the  security  in  the  first  guardian's  bond  from  past  and 
future  responsibility  without  taking  another  bond  was  a  nullity 
and  the  taking  signatures  upon  a  blank  forms  or  pages 
was  therein  decided  to  be  no  bond.  (See  Brooks  vs.  Morrow, 
Ky.  Opin.,  voL  2,  p.  202.) 

And  as  the  ward  had  obtained  judgment  in  that  suit  against 
sureties  that  were  good  and  solvent  and  were  severally  as  well 
as  jointly  liable  to  them  they  did  not  see  proper  to  complain 
of  the  error  and  those  securities  being  so  severally  liable  could 
not  complain,  therefore,  they  could  not  reverse  said  judgment 
though  this  palpable  error  was  committed. 

But  in  this  suit  by  the  security  or  his  administrator  who  paid 
the  liability  for  contribution,  said  judgment  is  no  bar  because 
it  was  not  rendered  between  these  parties,  hence,  the  judgment 
against  appellant  for  a  due  contribution  was  both  just  and  legaL 

The  litigation  between  Kinnison  and^the  securities  of  R.  F. 
Samuels,  the  County  Court  Clerk  who  transacted  said  business 
so  imperfectly,  and  who  are  parties  to  Kinnison's  answer  and 
cross  petition  has  not  yet  been  decided,  their  demurrer  to  his 
cross  petition  seems  to  have  been  overruled  but  were  it  not  as 
his  cross  pleadings  are  still  pending  we  could  not  correct  any 
error  which  is  not  a  final  order. 

As  Kinnison's  right  to  recover  as  against  the  County  Judge 
and  the  Clerk  upon  his  official  bond  can  only  be  predicated  upon 
his  final  responsibility  to  the  wards  it  was  right  not  to  adjudicate 
the  cross  petition  until  this  responsibility  was  ascertained. 

Wherefore,  the  judgment  on  the  petition  of  Brooks'  adminis- 
trators herein  is  affirmed.     It  is  considered  by  this  court  that 
recovery  of  a  pro  rata  part  of  the  cost  by  appellee  against  appel 
vol.  4^23  *  ^ 
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lant  was  equitable  and  right  because  he  wrongfully  escaped  from 
the  just  litigation. 

B.  H,  Field,  for  appellant. 
A.  H.  Field,  for  appellee. 


Elusn  Babkbb  v8.  Riohabd  Hundlsy^  et  ai«. 


Life  Estata 

A  will  provided  that  B.  shoald  have  an  estate  for  life  in  the  landi 
devised,  determinable  at  the  pleasure  of  B.,  and  that  N.  was  to  have  a 
home  with  B.,  on  the  land  thus  devised,  as  long  as  B.  retained  pos- 
session, and  further  directs  that  if  B.  should  wish  at  anv  time  to  give 
up  the  premises,  said  lands  should  be  sold,  and  the  prooeeds  divided 
am<Mig  the  beneficiaries  named.  Held,  to  constitute  a  determinable  estate 
by  the  voluntary  surrender  of  same  by  B.,  but  annexed  no  forfeiture 
by  a  refusal  on  her  part  to  permit  N.  to  reside  with  her. 

Same. 

Upon  application  by  N.  for  a  residence  with  B.  and  a  refusal  by  B. 
to  permit  such  residence,  an  action  by  N.  could  be  maintained. 

Same— Pleading. 

To  sustain  a  petition  therein  it  must  allege  a  demand  by  the  plaintiiT 
to  enter  upon  the  premises  and  a  refusal  by  the  defendant  to  permit 


APPBAIi  FBOM  PATETTE   OIBOUIT   COURT. 

« 

January  8  1870. 

Opinion  of  the  Coubt  by  Judge  .Pstebs: 

IJtider  the  will  of  Catharine  Barker  appellant  took  an  estate 
for  life  in  the  house  and  premises  constituting  the  residence  of 
testatrix  at  the  publication  of  her  will^  determinable  at  the  pleas- 
ure of  appellant,  and  while  she  provided  that  her  brother  J. 
Naylor,  his  two  daughters,  and  Hundley,  were  to  have  homes 
with  the  devisee  of  the  estate  for  life  as  long  as  she  retained 
possession  of  the  premises,  if  they  desired  it,  there  is  nothing  in 
the  language  of  the  will  indicating  an  intention  on  the  part 
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of  testatrix  that  the  enjoyment  of  the  estate  devised  to  appellant 
should  depend  upon  her  consenting  to  permit  the  persons  named 
to  make  their  homes  with  her,  and  the  propriety  of  that  construc- 
tion is  repelled  by  the  sentence  immediately  following  in  the  will, 
which  directs  that  if  Ellen  Barker  should  wish  at  any  time  to 
give  up  the  premises,  that  they  shall  be  sold,  and  the  proceeds 
divided  among  the  beneficiaries  named,  clearly  making  the  estate 
determinable  by  a  voluntary  surrender  of  it  by  appellant,  but 
annexed  no  forfeiture  to  the  devise  by  a  refusal  on  her  part  to 
permit  Naylor  and  others  to  reside  with  her. 

If  these  beneficiaries  had  desired  a  residence  with  appellant 
and  had  notified  her  of  that  desire,  and  she  had  refused  to 
permit  them  a  co-habitance  there,  they  would  have  had  a  good 
cause  of  action  against  her  for  such  refusal ;  but  before  an  action 
could  have  been  maintained  against  her,  a  demand  to  enter,  and 
a  refusal  on  her  part,  must  have  been  alleged. 

Furthermore,  as  to  Hundley  the  evidence  shows  that  he  was 
instnmiental  in  procuring  the  property  to  be  rented  and  acted  as 
agent  for  appellant  in  making  the  lease  to  Stepp;  he  is  by  his 
own  acts  therefore  equitably  estopped  from  asserting  any  claim 
to  a  forfeiture  of  the  estate. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  dismiss  the  petition  so  far  as  it  seeks  h 
forfeiture  of  the  estate  of  appellant  in  the  house  and  grounds 
attabhed,  and  for  further  proceedings  consistent  herewith. 

Affirmed  on  cross  appeal 

Huston,  far  appeUant. 

Johnston  <&  Johnston,  W.  C,  P.  Breckinridge,  for  appellees. 


J.  A.  Gbaham  as  Admb.  v.  Maboabet  W.  Hodoes,  &o. 

PartnezBhip— Settlement— Laches. 

Where  a  partner  failed  to  demand  a  settlement  of  a  partnership  for 
six  years  after  it  had  been  closed,  though  could  hare  done  so  any  day^ 
and  failure  to  exhibit  the  books  upon  warning  by  the  Court,  is  guilty 
of  gross  laches,  and  his  action  will  be  dismissed. 

APPBAX  FROM  TRANKI^IN  OIBOUIT  COUBT. 
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October  6,   1870. 

Opinion  of  the  Coubt  by  Judob  Pbtbbs: 

The  partaership  closed  in  1861,  the  parties  lived  in  tbe  imme- 
diate neighborhood  of  each  other,  until  the  death  of  SoUivan  in 
January,  1867;  their  opportunities  for  settling  and  closing  up 
the  firm  accounts  might  be  said  to  be  daily  for  nearly  six  years, 
and  with  this  suit  no  books  are  exhibited;  the  surviving  partner 
fails  not  only,  when  warned  by  the  court  below  of  the  consequences, 
to  exhibit  any  account  of  the  transactions  of  his  late  firm  by  the 
books,  or  a  statement  of  the  business,  but  fails  to  show  that  it 
was  not  in  his  power  to  produce  the  books,  or  the  proper  state- 
ment of  the  transaction  and  business  of  his  firm. 

Under  such  circumstances,  this  court  cannot  say  that  the  court 
below  after  waiting  at  least  a  reasonable  time  on  appellant,  erred 
in  dismissing  his  petition. 

Wherefore,  the  judgment  is  affirmed. 

James,  for  appellant, 
Drane,  for  appellees. 


Jambs  De  Babd^  et  ai..  t;.  ]Nr.  Dawson's  Admb. 

Descent   and   DistribnticHi!— Heirs — ^Actions   Against    Administrator. 

Under  proyisions  of  Sfec.  10,  ch.  40,  Rev.  St.,  an  action  cannot  be 
maintained  against  the  heirs  of  a  decedent,  upon  a  decree  rendered 
against  the  administrator  alone,  but  must  be  based  upon  the  origihal 
liabUity  of  the  decedent. 

Pleading— Demnrrei:— Amended  Petition— Insufficiency. 

A  defect  in  a  petition,  on  a  judgment  against  an  administrator,  that 
does  not  set  up  the  original  liabUity  of  the  decedent,  is  not  waived 
by  a  failure  to  demur  to  same.  The  petition  not  stating  these  facts 
is  a  valid  ground  of  reversal,  whether  objected  to  in  the  Court  below 
or  not. 

Same — Sufficiency  of  Amended  Petition— Descent  and  Distribution — ^Action. 

A  petition  on  a  judgment  against  an  administrator,  in  an  equitable 

action  against  the  heirs,  set  out  the  fact  that  an  execution  had  been 

issued   upon   the  judgment   against   the     administrator,   and   had   been 

returned  nulla  bona,  and  that  said  judgment  remained  wholly  unpaid, 
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but  made  no  referenoe  to  the  nature  of  the  original  liability  of  the 
intestate. '     Held,  insofScient  to  eonetitute  a  cause  of  action. 

Same— Kight  of  C<mteft. 

The  heirs  of  the  deoedent,  not  being  concluded  by  the  judgment  against 
the  administrator  nor  bound  thereby,  have  the  right  to  controvert  the 
justice  of  the  claim  against  their  ancestor,  and  to  enable  them  to  do 
this,  the  same  must  be  made  the  foundation  of  the  action. 

APPEAIi   FBOM    OABTBB    OIBOUIT   COUBT. 

October  4,  1870. 

Opinion  op  the  Ootjbt  by  Judge  Lindsay: 

Duncaiu  the  administrator  of  Dawson,  having  recovered  a  judg- 
ment at  law  against  the  administrator  of  (George  ]Nr.  Davis,  de- 
ceased, and  being  unable  to  collect  the  same  by  his  common  law 
execution,  instituted  a  suit  in  equity  against  the  heirs  at  law 
of  Davis  making  his  judgment  against  the  personal  representa- 
tive the  foundation  of  the  action  against  the  heirs,  this  proceed- 
ing progressed  to  a  judgment  against  all  the  adult  heirs,  and 
they  prosecuted  an  appeal  therefrom  to  this  court  And  in 
January,  1858,  said  judgment  was  reversed,  upon  the  ground 
that  under  the  provisions  of  the  10th  section  of  chapter  40  of 
the  Kevised  Statutes,  an  action  could  not  be  maintained  against 
the  heirs  upon  the  decree  rendered  against  the  administrator 
alone,  but  must  be  based  upon  the  original  liability  of  the 
decedent  The  cause  was  remanded  with  leave  to  the  plaintiff  to 
amend,  and  on  the  9th  day  of  April,  1858,  he  did  file  an  amended 
petition,  setting  up  the  fact  that  an  execution  had  been  issued 
upon  his  judgment  against  the  administrator  and  been  returned 
nulla  hona,  and  that  said  judgment  remained  wholly  unpaid, 
but  made  no  reference  whatever  to  the  nature  of  the  original 
liability  of  the  intestate.  The  case  lingered  on  the  docket  until 
April,  1868,  without  further  pleading  or  evidence,  when  a  second 
judgment  was  rendered  against  the  heirs  of  Davis,  and  from  that 
judgment  they  have  appealed. 

If  the  conclusions  of  this  court  as  set  out  in  their  opinion  in 
this  case  rendered  in  1858,  are  correct,  it  is  difficult  to  tell  how 
the  present  judgment  is  to  be  sustained. 

It  is  insisted  by  appellee  that  the  proper  move  for  the  appel- 
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lants  to  have  taken  advantage  of  the  defect  of  the  petition  as 
amended^  was  by  demurrer,  and  having  failed  to  do  so,  such 
defect  must  be  regarded  as  v^aived,  but  as  the  action  could  not 
be  maintained  upon  the  judgment  against  the  administrator, 
and  as  the  original  liability  v^as  not  set  up,  or  even  referred  to, 
the  petition  as  amended  did  not  state  facts  constituting  a  cause 
of  action,  and  this  is  a  valid  ground  of  reversal  whether  objected 
to  in  the  court  below  or  not    Walters  v.  Chinn,  Ist  Metcalfe,  60S. 

It  is  also  claimed  that  the  original  petition  does  refer  to  the 
suit  and  judgment  against  the  administrator,  and  that  said  suit 
with  all  the  exhibits  including  the  obligation  of  the  decedent  is 
on  file  in  this  action.  But  the  sufficiency  of  the  original  petition 
was  passed  upon  by  this  court  when  the  first  judgment  was 
reversed,  and  the  then  rendered  decree  cannot  be  disturbed. 

The  heirs  of  Davis  not  being  concluded  or  in  any  manner 
bound  by  the  judgment  against  the  administrator,  have  the  right 
to  controvert  the  justice  of  the  claim  against  their  ancestor,  and 
to  enable  them  to  do  this  in  the  manner  prescribed  by  law,  the 
same  must  be  made  the  foimdation  of  the  action,  and  until  this 
is  done  no  judgment  can  be  rendered  against  them. 

For  the  reasons  herein  set  out  the  judgment  is  reversed,  and 
the  cause  remanded  with  direction  for  further  proceedings  not 
inconsistent  with  the  principles  embodied  in  this  opinion. 


Andebson  Davm^  et  Aii.  V.  James  A.  Boyd. 


Infante— New  Pxomise— EetoppeL 

A  new  promiBe  by  an  infanti  to  pay  a  note,  in  the  absence  of  false 
statements  relative  to  the  note,  or  the  age  of  the  promissor,  does  not 
conetitute  an  estoppel  by  anythig  said  or  done,  from  making  a  defense 
on  the  ground  of  infancy. 

Same— Statute  of  Fnmde. . 

A  promise,  after  beooming  of  age,  not  in  writing,  to  pay  off  the  note, 
is  not  enforcible  under  the     Statute  of  Frauds. 

Same— Sale  of  Property^— Pleadings, 

Where  an  infant  sells  property,  for  which  he  had  given  his  note,  and 
in  an  action  to  enforce  the  note,  he  pleads  infancy,  and  the  pleadings 
fail  to  ehow  that  the  property  or  its  prooeeds  were  in  the  possession  of 
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the  obligor,  after  he  attained  lawful  age,  he  was  not  bound  to  make 
restoration  before  relying  on  the  plea  of  infancy. 

APPEAL    FBOM   DAVIESS    OIECUIT    COITBT. 

October  19,  1870.  

Opinion  of  the  Oouet  by  Judge  Lindsay: 

Appellant  having  admitted  on  the  trial  that  Boyd  was  an 
infant  at  the  time  he  executed  the  note  to  Davis,  it  only  remains 
to  be  determined  whether  the  petition  as  amended,  authorized 
a  recovery.  Although  it  does  not  clearly  appear  that  Boyd  was 
still  an  infant  at  the  time  he  assured  the  Bells  that  the  note  was 
all  right  and  that  he  would  pay  it  The  language  used  will  not 
readily  admit  of  a  different  interpretation.  Being  an  infant  and 
it  not  appearing  that  he  made  any  false  statements  relative  to 
the  note  or  his  age,  he  was  not  estopped  by  any  thing  he  did  or 
said  from  making  defense  to  this  action.  His  promise  to  pay 
the  note,  made  since  he  attained  his  majority,  do  not  seem  to 
have  been  made  in  writing,  and  therefore  under  our  statute  of 
frauds  are  not  enforceable.  It  also  appears  that  he  disposed  of 
the  property  for  which  the  note  was  given.  And  as  there  is 
nothing  in  the  pleadings  to  indicate  that  the  same  or  its  proceeds 
were  in  his  possession  after  he  attained  the  age  of  twenty-one, 
he  was  not  bound  to  make  restoration  before  relying  upon  the 
plea  of  infancy. 

The  court  did  not  err  in  dismissing  appellant's  petition,  and 
the  judgment  is  affirmed. 

Sweeney  &  Stuart,  for  appellants. 


James  M.  Johnson  v.  J.  W.  Nunn. 

Fraudulent  Conveyances— Advanced  by  Third  Party— Preferred  Lien. 

A  advanced  to  B  money  to  redeem  lands  sold  under  execution,  with 
right  of  redemption,  and  took  a  deed  from  B  to  A,  in  consideration  there- 
for. In  a  subsequent  execution  by  creditors  to  subject  the  land  to 
other  liens;  hdd,  that  B's  conveyance  to  A  is  a  mortgage  creating  n 
prior  lien  on  the  land. 
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Same— PeiBonalty  Mortgaged. 

Wlien  penonai  property  was  induded  in  tlie  deed  of  oonyeyanoe,  A 
wonld  be  required  to  ezhauat  same,  before  subjecting  his  preferred  lien 
on  the  real  property. 

APPEAL  FROM  METCALFE  CIBCniT  COUBT. 

Oetober  22,  1870. 

Opinion  op  the  Oouet  by  Judge  Lindsay: 

By  virtue  of  an  execution  in  favor  of  Winchester  Nnnny  the 
sheriff  of  Metcalfe  county  levied  upon  and  sold  the  life  interest 
of  Joseph  W.  Pace  in  a  small  tract  of  land.  The  same  having 
been  sold  for  less  than  two-thirds  of  its  appraised  value^  the  right 
of  redemption  was  levied  on  and  sold  to  satisfy  an  execution  in 
favor  of  Willis  Whitlow.  Both  sales  in  the  aggregate  amounted 
to  less  than  two-thirds  of  the  appraised  value  of  Pace's  interest 
in  the  land.  On  the  24th  of  August,  1868,  James  W.  Johnson 
advanced  to  Pace  $279.40,  the  amount  necessary  to  redeem  said 
land  from  the  execution  purchasers,  and  on  the  same  day  and  im- 
mediately after  the  same  was  redeemed,  l^unn  sued  out  his  execu- 
tion against  Pace  (which  had  been  but  partially  satisfied  by  the 
sale  of  the  land)  and  placed  it  in  the  sheriff's  hands  at  8  o'clock 
p.  m.  In  consideration  of  the  amount  advanced  by  Johnson,  Pace 
had  conveyed  the  land  to  him,  about  one  hour  before  Nunn's  execu- 
tion was  placed  in  the  sheriff's  hands,  but  the  conveyance  does 
not  seem  to  have  been  acknowledged  until  a  short  time  thereafter. 
The  sheriff  having  levied  on  Pace's  interest  in  the  land,  Johnson 
brought  this  suit  to  enjoin  the  sale.  Upon  the  trial  the  court 
below  dissolved  his  injunction  and  dismissed  his  petition,  as  we 
presume  upon  the  ground  that  the  conveyance  to  him  from 
Pace  was  fraudulent 

We  do  not  so  regard  it  It  seemed  to  have  been  openly  and 
publicly  executed,  and  Nunn,  the  creditor,  was  present  and  called 
upon  to  witness  it 

The  mortgage  upon  the  personal  property,  executed  at  the 
same  time,  together  with  other  circumstances  in  the  case,  incline 
us  to  the  opinion  however,  that  the  conveyance  of  the  land  was 
intended  only  as  a  mortgage  to  secure  the  repayment  to  Johnson 
of  the  money  advanced  to  him,  and  it  should  be  so  treated  by  the 
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court  The  effect  of  the  judgment  appealed  from  is  to  deprive 
Johnson  of  any  benefit  whatever  from  his  conveyance  or  to  make 
a  suit  with  the  purchaser  under  Nunn's  new  levy  inevitable,  and 
the  court  having  jurisdiction  of  the  whole  matter  in  this  proceeding 
should  have  settled  the  rights  of  the  parties. 

Pace's  interest  should  be  subjected  to  the  payment  of  Nunn'-* 
debt,  but  out  of  the  proceeds  of  tiie  same.  Johnson's  claim  should 
first  be  satisfied,  he  being  required  to  first  exhaust  the  personal 
property  embraced  in  the  mortgage  to  him. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  consistent  herewith. 

James,  for  appeUani. 
Oamett,  for  appellee. 


William  Cubbant  v.  Eid  Cusbant. 

GamiAlimeat— Bio  Retiatance-^osts. 

A  gamiflhee  who  makes  no  resistance  is  not  liable  for  oosts.  A  judg- 
ment for  costs  being  against  the  fund  in  his  hands,  the  oosts  are  to  be 
first  deducted  therefrom. 

APPEAL  FBOM  BOUBBON  CIBCITIT  COUBT. 

December  12,  1870. 

Opinion  of  the  Oouet  by  Judge  Robbbtbon: 

The  default  admitted  that  the  appellant  owes  more  than  the 
amount  claimed  by  the  appellee  in  this  case,  and  the  joint  judg- 
ment cannot  operate  prejudicially  to  the  appellant  l^or,  though 
it  would  Lave  been  more  prudent  and  r^ular  to  have  directed 
a  credit  in  favor  of  the  appellant  as  garnishee,  yet  as  the  record 
will  always  secure  him  that  credit  the  omission  to  direct  it  specially 
as  the  decree  cannot  do  him  any  harm. 

The  appellant  having  made  no  resistance  was  not  liable  per- 
sonally for  costs,  and  apparently  therefore  the  judgment  against 
him  for  costs  might  be  erroneous,  but  so  small  a  matter  ought 
not  to  reverse  the  entire  judgment  as  the  judgment  for  costs  is, 
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in  effect,  against  the  fund  in  his  hands  and  will  entitle  him  to 
a  credit  for  the  costs  as  well  as  for  the  principal  amount  adjudged 
against  him.  There  is  no  error  therefore  certainly  prejudicial 
to  appellant    Wherefore  the  judgment  is  affirmed. 

Hanson  <&  Hanson,  for  appellant. 
Alexander  &  Tumey,  for  appellee. 


W.  R.  Cook  et  al  v.  Osboenb  Sandees  et  ax. 

Judicial  Sale — ^Absence  of  Unfairness  or  Fraud. 

A  sale  by  a  commissioner  of  land,  substantially  oonformable  to  the 
law,  in  the  absence  of  unfaimess  or  fraud,  and  for  a  fair  price,  will 
not   be   set   aside. 

APPEAL   FBOM   MADISON    OISCniT   GOUST. 

December  10,  1870. 

Opinion  of  the  Couet  by  Jubqe  Haedin  : 

The  sale  of  the  land^  as  reported  by  the  commissioner,  was  sub- 
stantially conformable  with  the  law  governing  the  duties  of  that 
officer;  and  though  there  is  some  contrariety  of  evidence  as  to  the 
vendible  value  of  the  land,  it  does  not  appear  that  the  price  for 
which  the  land  sold  was  grossly  inadequate,  l^or  is  there  any 
evidence  of  unfaimess  or  fraud  in  making  the  sale  or  in  the  pur- 
chase of  the  appellee. 

It  appears  that  at  the  instance  of  Benf  ro,  the  sale  was  suspended 
to  give  him  an  opportunity  of  making  arrangements  to  advance 
the  price  which  was  bid  by  the  appellee  for  the  land,  but  he 
declined  to  bid  himself  or  procure  any  one  to  do  so,  and  allowed 
the  appellee  to  become  the  purchaser  at  the  bid  which  they  had 
made.  Upon  the  whole  case,  we  think  the  motion  to  set  aside  the 
sale  was  properly  overruled. 

Wherefore,  the  judgment  is  affirmed. 

Bumam  &  C,  for  appellant. 
Turner,  for  appellee. 
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John  T.  DbJubnett  et  ai.  v.  John  Sopeb  et  al. 

Judicial  Sales — ^Fraudulent  Combinations  to  Prerent  Bidding— Harmlessness. 
Where  evidence  shows  a  fraudulent  combination  to  prohibit  competi- 
tion in  th3  bidding  at  a  judicial  sale  of  land,  but  that  at  the  sale  the 
land  sold  at  its  full  value:  held,  to  be  a  harmless  error  and  not  subject 
to  rescission  by  the  court. 

APPEATi  FBOM  BOUBBON  CIBOUIT  COITBT. 

December  16,  1870. 

Opinion  op  the  Coubt  by  Judbe  Lindsay  : 

The  efvidence  in  this  case  conduoes  to  show  that  the  appellee 
John  J.  Letton  resorted  to  indelicate  and  perhaps  improper  means 
to  prevent  competition  in  the  bidding  in  the  last  sale  made  of 
the  lands  of  which  his  father  died  seized,  and  the  circumstances 
proven  are  calculated  to  excite  the  suspicion  that  there  existed  a 
fraudulent  combination  between  Talbot,  Soper  and  said  appellee 
to  so  manage  the  sale  as  to  enable  them  to  buy  the  land  for  less 
than  it's  value.  But  we  do  not  think  the  evidence  in  the  case 
preponderates  in  favor  of  these  conclusions  to  such  an  extent  as 
would  authorize  the  courts  to  interfere  in  behalf  of  the  appellants, 
especially  as  the  weight  of  evidence  shows  that  notwithstanding 
any  improper  means  liat  may  have  been  resorted  to,  or  any  fraud- 
ulent combination  which  may  have  existed  between  the  appellees, 
the  lands  sold  for  their  fair  market  value.  This  being  true,  appel- 
lants sustained  no  damage  by  reason  of  the  matters  and  things 
complained  of,  and  their  petition  was  properly  dismissed 

Judgment  affirmed. 

PraU,  for  appellant. 

Dams,  Aleander  &  Turner,  far  appeUee. 
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Henby  Wenneb  v.  R.  G.  MgDonau)  &  Co. 

Woik  and  Labor— Inttniction^—fiisht  of  Recoreiy. 

An  instraction,  in  an  action  for  work  performed,  restrioting  the 
plaintiff's  right  to  recover,  to  the  question  whether  there  waa  an  ex- 
press agreement  to  pay  tor  all  the  work,  and  excluding  the  right  of 
recovery  on  an  implied  liability  to  pay  for  extra  woric  which  the  de- 
fendant permitted  to  be  done  without  objection,  and  accepted,  is 
erroneona. 

Work  and  Labor— Acceptance  of  Work  I>otte— Implied  Agreement. 

Where  extra  work  has  been  done  by  a  plaintiff,  which  was  permitted 
by  the  defendant  without  objection,  and  accepted  as  done  in  accordance 
with  his  wishee,  he  will  be  held  liable  therefor,  though  not  provided  for 
in  the  contract  between  the  parties. 

AFPEAIi  FBOM  CAMPBELL  OIBGUIT  COURT. 

December  9,  1870. 

Opinion  op  the  Ooubt  by  Judge  Habdin  : 

Jfo  error  is  perceived  in  the  instructions  or  other  rulings  of 
the  court  in  this  case.  The  third  instruction  asked  for  the  defend- 
ant was  obviously  misleading,  in  effect  restricting  the  plaintiff'<3 
right  to  recover  to  the  question  whether  there  was  an  express 
agreonent  to  pay  for  all  the  work,  and  thus  excluding  the  right  of 
recovery  on  an  implied  liability  to  pay  for  ixtra  work  which  the 
defendant  permitted  to  be  done  without  objection  and  accepted  as 
done  in  accordance  with  his  wishes. 

There  is  a  contrariety  of  evidence  on  the  question  whether  the 
plaintiffs  did  any  more  or  other  work  than  the  original  agreement 
bound  them  to  do;  but  some  of  the  testimony  conduced  to  prove 
that  extra  work  was  done  and  an  express  agreement  on  the  part 
of  the  defendant  to  pay  for  it^  and  to  sustain  the  finding  of  the 
jury  as  to  such  work,  and  we  can  not  say  that  the  court  should 
have  granted  a  new  trial  on  the  ground  that  the  verdict  of  the 
jury  was  not  sustained  by  the  evidence ;  especially  as  the  jury  had 
the  b^iefit  of  their  own  inspection  of  the  work  and  the  house  of 
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Frith  mentioned  in  the  evidenqe  as  a  model  in  some  respects,  by 
which  the  hoiuse  was  to  be  built 

Wherefore,  the  judgment  is  affirmed. 

Hawhina,  for  appeUani. 
FisJes,  far  appeUee. 


Wm.  L.  Potnteb  i;.  M.  Dslph. 

Vendor  and  Purchaser — Coart»— Correction  of  Error  in  Deeds. 

After  title  to  land  sold,  has  been  oorrected  by  court  proceedings,  it  is 
not  error  to  require  the  vendor  to  convey  the  land,  acknowledge  the 
deed,  and  deposit  same  for  record,  instead  of  first  producing  it  to  the 
court  for  inspection. 

APPEAI.  FROM  MABION  OIBOinT  OOUBT. 
December  17,  1870. 

Opinion  op  the  Coubt  by  Judos  Petebs  : 

The  only  objection  to  the  title  to  the  land  as  pointed  out  bj  this 
court  was  removed  after  the  return  of  the  cause  to  the  court  below, 
and  as  Delph's  title  is  now  unquestionable,  and  his  conveyance 
will  invest  the  appellant  with  a  perfect  title,  we  can  not  say  that 
it  is  an  error  for  which  this  court  should  reverse  the  judgment  by 
requiring  Delph  to  convey  the  land,  and  acknowledge  the  deed,  and 
deposit  it  with  the  clerk  of  the  county  court  for  record,  instead  of 
first  producing  it  to  the  court  below  for  inspection,  especially  as  the 
case  is  retained  on  the  docket,  and  the  circuit  court  has  the  power 
to  remedy  any  defect  in  the  deed  required  to  be  made. 

As  to  the  allowance  of  30  days  for  appellee  to  pay  the  money 
and  prevent  a  sale,  he  is  not  prejudiced  by  that  indulgence,  and 
can  not  complain  of  it. 

Judgment  affirmed. 

James,  for  appellant 
Smith,  for  appellee. 
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TuuNEB  &  MoCsBABT  i;.  Malinda  Seabot. 

Hnsband  and  W!ife— Harried  Women  Alienation  of  Separate  Estate. 

Under  sec.  17,  art.  4,  ch.  47,  Rev.  Stat.,  a  married  woman  cannot 
alienate  her  eeparate  estate  acquired  by  devise  or  conveyance,  etc  Hddt 
that  as  she  cannot  transfer  such  estate  under  those  restriotioaa,  she 
could  not  change  its  status  by  contracting  debts. 

APPEAI.  7BOM  MADISON  OIBOUIT  OOUBT. 

October  8,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  second  amended  petition  of  appellees  alleges  that  the  estate 
of  Mrs.  Searcy  sought  to  be  subjected  to  the  payment  of  their 
note  is  her  separate  estate.  The  answer  admits  that  sudi  is  the 
fact.  Section  17,  article  4,  chapter  47,  Revised  Statutes,  provides, 
that  a  married  woman  shall  not  alienate  her  separate  estate 
acquired  either  by  devise  or  conveyance  with  or  without  the  consent 
of  any  husband  she  may  have,  unless  it  be  a  gift  and  then  onlj 
with  the  consent  of  the  donor,  or  his  personal  representative.  Mrs. 
Searcy  seems  to  have  acquired  the  estate  in  question  by  convey- 
ance. As  a  married  woman  can  not  sell  such  estate,  neither  can 
she  change  it  by  contracting  debts..  Daniel  v.  Robinson,  18  B. 
Monroe,  306. 

Judgment  a£5rmed. 

Turner  &  McCreary,  for  appellant. 
Bumam,  for  appellee. 
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James  M.  Kiob  v.  Jane  Chabk^  &o. 

4     . 

Ky.  Mutual  Libe  Ins.  Co.  v.  Jane  Olabe. 

Corporations — Stock   SnbBcriptiona — How   Payable. 

ArticIeB  of  incorporation  proTided  that  stock  subsoribed  for  and 
dosed  up  before  the  first  election  of  directors  and  officers,  could  be  paid 
for  in  any  species  of  property,  personal  or  real.  Said  payment  to  be 
ratified  afterwards  by  the  officers  of  the  company.  Hdd,  that  unless 
the  provisions  as  to  the  requisite  amount  of  stock  to  be  subscribed  was 
fully  performed,  no  officers  could  be  elected,  anl  any  transfer  of  real 
estate  for  stock  would  be  subject  to  rescission  by  the  vendor. 

Same^-Purchaser  with  Notice. 

A  purchaser  of  such  property,  from  the  company,  with  notice  of  the 
status  of  the  vendor  and  the  company,  and  the  want  of  consideration, 
is  estopped  from  setting  up  claim  to  the  property,  as  against  the 
original  vendor. 

Corporations — Stock   Subscriptions — When   Corporation    Organised. 

A  corporation  charter  provided  that  when  2,000  shares  of  $10.00  each 
were  subscribed  for,  the  stockkholders  were  authorized  to  meet  and  elect 
a  Board  of  Directors,  and  officers.  Held,  that  no  corporate  acts  oould 
be  performed  until  the  requisite  amount  of  stock  had  been,  in  good 
faith,  provided   for. 

AFPSAX  FBOM  BOYD  OIBCUIT  COUBT. 
October  4,  1870. 

Opinion  of  the  Couet  by  Judge  Petebs  : 

By  an  act  of  the  Legislature  of  Kentucky,  approved  January 
15, 1866,  8es8.  Acts  1866-6,  pp.  98-108,  the  Kentucky  Mutual  life 
Insurance  Company  was  incorporated,  with  power  to  the  corpor- 
ators therein  named  to  open  books  for  the  subscription  of  stocky 
the  capital  stock  of  which  was  not  to  exceed  $2,000,000,  to  be 
divided  into  shares  of  ten  dollars  each,  and  when  two  thousand 
shares  were  subscribed,  the  stockholders  were  authorized  to  meet^ 
and  elect,  by  ballot  or  otherwise,  as  they  might  agree,  a  president, 
and  two  or  more  directors  for  the  management  of  the  business 
afFairs  of  the  corporation. 
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Opinion  of  the  Oouit. 

By  section  6,  it  is  provided  that  stock  subscribed  and  closed  up 
before  the  first  election  may  be  payable,  and  paid  in  any  species 
of  property,  personal  or  real,  as  may  be  agreed  upon  by  subscribers, 
and  the  corporator,  or  corporators,  who  receive  the  subscription, 
and  subscribers  shall  receive  from  the  corporators  a  certificate 
stating  what  per  cent  is  paid  on  the  subscription,  and  to  what 
further  assessment  it  is  subject,  or  that  it  is  paid  up,  and  not 
liable  to  any  further  assessment,  and  these  certificates  shall  be 
afterwards  approved,  and  signed  by  the  president  and  secretary, 
or  actuary. 

The  business  of  this  company  as  defined  by  section  8  of  the  act 
of  incorporation  is  to  make  insurance  upon  the  lives  of  individuals, 
to  grant  and  sell  endowments,  and  grant,  sell  and  purchase,  and 
dispose  of  annuities,  and  exercise  all  the  powers  held,  and  exercised 
by  any  other  life  insurance  company. 

Professing  to  have  organized  a  company  under  said  charter,  Br. 
Beck  visited  Catlettsburg  in  the  spring  and  summer  of  1866,  rep- 
resenting himself  as  the  president  of  the  board  of  directors  of  said 
company,  and  as  sudi  claims  to  have  effected  an  insurance  on  the 
life  of  appellee,  Mrs.  Jane  Clark,  at  $3,000 ;  that  the  first  contract 
of  assurance  was  changed,  and  an  assurance  of  her  life  made  at 
$3,000,  all  of  which  was  paid  by  the  conveyance  of  her  life  estate 
in  ft  house  and  two  lots  in  said  town  of  Catlettsburg,  valued  by  the 
parties  at  the  price  aforesaid — and  a  conveyance  thereof  made  on 
the  12th  of  September,  1866,  to  the  corporation,  and  on  the  6th 
of  November,  1866,  the  corporation  conveyed  said  property  to 
James  M.  Rice  for  the  recited  consideration  of  $1,200. 

On  the  23d  of  July,  1867,  this  suit  in  equity  was  brought  in  the 
Boyd  circuit  court  by  Mrs.  Clark,  to  set  aside  the  original  contract, 
and  to  annual  the  two  conveyances,  to  be  restored  to  her  right  to 
the  real  estate  conveyed  by  her — for  fraud  on  the  part  of  the  com- 
pany, or  its  president,  and  want  of  consideration.  The  allegations 
of  the  petition  are  traversed  in  the  answer  of  the  corporation,  and 
of  Rice,  who  was  made  defendant,  and  notice  of  the  fraud,  and 
want  of  consideration  charged  on  him  before  he  purchased  the 
property.  The  court  below  granted  the  relief  sought,  and  Rice 
and  the  company  prosecute  separate  appeals. 

As  to  the  company,  it  is  satisfactorily  made  out  by  the  evidence, 
that  when  the  alleged  insurance  was  made,  that  the  requisite 
amount  of  stock  had  not  been  subscribed  to  authorize  an  election 
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of  officers  and  to  organize  the  corporation  for  the  transaction  of 
business.  Even  if  an  available  subscription  of  the  real  estate 
spoken  of,  by  Dr.  Beok^  was  made,  its  real  value  was  never  ascer- 
tained and  fixed  by  the  original  corporators,  nor  by  the  board 
of  directors  claimed  by  appellants  to  have  been  elected;  and  the 
estimated  values  were  fictitious,  unreal,  and  delusive,  and  all  the 
witnesses,  except  Dr.  Beck,  testify  that  the  requisite  amount  of 
stock  never  was  subscribed.  One  who  had  made  an  elaborate 
examination  into  the  affairs  of  the  concern  says  ^^about  sixty  dol- 
lars was  all  the  real  stock  that  was  subscribed"  and  all  except  Beck 
concur  in  the  statement  that  the  pretended  organization  was  witl:- 
out  foundation,  deceptive  and  fraudulent 

And  that  appellee  was  overreached,  and  deceived  into  the  agree- 
ment to  insure  with  Dr.  Beck  by  his  promises  of  dividends,  and 
the  illusive  showing  and  misrepresentations  of  his  printed  declara- 
tions of  the  members,  and  officers  of  his  concern,  and  business 
condition  given  to  her,  is  fully  established  by  the  evidence. 

For  the  want  of  the  prerequisites  for  an  organization  of  the 
company,  without  which  it  could  not  enter  upon  the  transaction 
of  business,  and  the  fraud  practiced,  the  contract  with  appellant 
^^The  Kentucky  Mutual  Life  Insurance  Company**  was  properly 
set  aside  by  the  court  below. 

Nor  does  the  evidence  allow  an  escape  from  the  conclusion  that 
Bice,  at  the  time  he  entered  into  the  contract  of  purchase  had 
notice  of  the  condition  of  his  vendor,  the  means  by  which  it 
acquired  the  property,  and  the  want  of  consideration  to  uphold  the 
transaction. 

The  deed  to  his  vendor  shows  on  its  face  that  it  was  made  in 
consideration  of  a  policy  of  insurance  of  the  life  of  the  grantor. 
Beck  proves  he  informed  appellant,  Bice,  of  the  contract  with 
appellee  when  he  had  the  deed  recorded,  and  other  facts  and  cir^ 
cumstances  proved  remove  all  doubt  of  notice  having  been  com- 
municated to  him  before  his  purchase.  And  besides,  he  has  only 
paid  according  to  the  evidence  the  one-half  of  the  price  "he  agreed 
to  pay  for  the  property,  and  that  was  not  the  one-half  of  the  value 
recited  in  the  deed  of  his  vendor  that  it  fixed  on  the  property. 

Perceiving  no  error  in  the  rulings  of  the  court  below,  the  judg- 
ment is  afji/rmed  on  the  appeal  of  the  '^Keni^achy  Mutual  Life 
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Insurance  CompoflM/f*  and  also  (hl  the  appeal  of  J.  If.  Bioe  againrt 
Jane  Olark. 

James,  Brown,  far  appellant. 
Ireland,  Homeshell,  for  appellees. 


Qeetetti>ii  Bell^  &o.  v.  J.  T.  J^Iabtin. 

Injunctiott  Bond— Liability  On  for  Debt  Lost. 

Where  the  evidence  ehows  that  but  for  an  injunction  to  prohibit  a 
suit  on  a  note,  it  oould  have  been  collected  through  the  proceBs  of  the 
court,  the  injunction  bond  will  become  liable  for  the  amount  of  the  debt. 

APPEAL  FBOM  HABBISON  OIBOinT  OOUBT. 

October  6,   1870. 

Opinion  of  the  Couet  by  Judge  Sobebtson  : 

The  pleadings  and  evidence  preponderate  in  favor  of  the  con- 
clusion that,  had  not  Martin's  suit  on  the  note  been  enjoined,  he 
would  have  obtained  a  judgment  against  the  obligor,  Blaydes,  at 
the  May  term,  1868,  and  oould,  by  execution,  have  made  the  whole 
amount  of  the  judgment,  and  the  facts  authorize  the  deduction 
that,  when  the  timely  execution  on  the  judgment  obtained  on  the 
day  of  the  dissolution  of  the  injunction  was  delivered  to  the  sheriff 
of  Harrison  county  the  remnant  of  visible  property  owned  by 
Blaydes  subject  to  execution  had  been  removed  to  Bath  county, 
whither  he  had  transplanted  his  family.  So  that  the  return  of 
"no  property"  was  true,  and  there  is  neither  proof  nor  presump- 
tion that  if  an  locution  had  even  been  afterwards  sent  to  Bath^ 
anything  would  have  been  made  by  it 

It  seems  to  this  oonrt^  therefore^  that  the  judgment  on  the 
injunction  bond  for  the  amount  of  the  debt^  thus  apparently  lost^ 
was  right,  and  it  is  therefore  affirmed. 

McClmtock,  for  appellant. 

Boyd  &  Cleary,  and  West,  for  appeUee. 
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E.  Cbbxl's  Adms.  v.  Hill  &  Bay. 

Pleading— Petition — Sufficiency— Executors  and  Administraton. 

A  petition  against  an  administrator,  charging  a  sufficiency  of  assets 
in  his  hands  belonging  to  the  estate,  to  satisfy  their  daim,  presents  a 
cause  of  acticm,  and  is  good  on  demurrer. 

New  Trial— Rerersal  for  Error  in  Granting. 

Where  all  the  papers  in  a  case  shows  no  error  against  a  plaintiff,  but 
that  all  evidence  objected  to  by  him  was  rejected,  all  instructions  asked 
for,  given,  it  is  error  for  the  trial  oourt  to  set  aside  the  verdict  of  the 
jury,  and  grant  a  new  trial. 

APPEAL  7BOM  MAEION  OIBOITIT   COITET. 

October  6,  1870. 

Opinion  op  the  Couet  by  Judge  Williams: 

We  think  the  petition  of  appellee,  inasmuch  as  it  charged  that 
there  was  in  the  hands  of  the  administrator  of  Mrs.  Creel  a  suf- 
ficiency of  assets  belonging  to  the  estate  of  Molly  Miles  to  satisfy 
their  claim,  presented  a  cause  of  action,  and  that  the  demurrer 
thereto  was  properly  overruled.  Upon  a  careful  examination,  how- 
ever, of  the  record,  we  have  been  unable  to  discover  any  error  in 
the  proceedings  of  the  oourt  below  upon  the  first  verdict  and  judg- 
ment prejudicial  in  the  slightest  degree  to  the  interest  of  appellees. 
All  evidence  objected  to  by  them  was  ^eluded  from  the  jury,  and 
all  instructions  asked  for  by  them  were  given.  The  only  instruc- 
tion given  at  the  instance  of  appellant  in  our  opinion  correctly  set 
out  the  law  of  the  case,  and  besides  it  does  not  seem  to  have  been 
accepted  to. 

We  are  of  opinion  that  the  court  erred  in  setting  aside  this 
judgment,  and  gruiting  a  new  trial.  And  we  reverse  the  judgment 
appealed  from,  and  remand  the  case  with,  instructions  that  all 
proceedings  subsequent  to  the  first  judgment  be  disregarded,  that 
said  judgment  be  enforced,  and  that  judgment  be  entered  in  favor 
of  appellant  for  all  costs  accruing  after  the  28th  day  of  August^ 
1868. 
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Opiiiion  of  the  Couit. 
Judge  Hardin  did  not  sit  in  this  case. 

B.  &  F.,  far  appellant. 
Nolle,  for  appellee  Bay. 


Henby  Cox  v.  Q.  H.  Fesbin  &  Othebs. 

vendor  and  Purchaaer— Mortgage  Lien — ^Notice. 

The  purchaser  of  landa,  being  advised  that  other  parties  held  a 
mortgage  on  the  property,  made  enquiry  of  them  regarding  same,  and 
was  informed  that  the  mortgage  had  been  settled  by  an  arrangement 
between  them  and  the  mortgagor:  Held,  to  operate  as  an  estoppel  of 
the  mortgagees  to  foreclose  their  liens  as  againat  the  purchaser. 

Same— Pleading. 

The  failure  of  the  purchaser  of  the  land  to  rely  upon  this  defense  in 
his  original  answer  to  the  foreclosure  proceedings,  held  not  to  be  a  oon- 
oession  by  the  purchaser  of  the  rights  of  the  mortgagees  to  foreclose 
their  lien. 


APPEAL  FBOM  HABBISON  CIBCUIT  OOUET. 
October  26,  1870. 

Opinion  of  the  Couet  by  Judge  Williams  : 

• 

The  right  of  Cox  to  relief  against  the  judgment  subjecting  his 
land  to  the  payment  of  the  claims  of  Perrin  and  B.  D.  Rowland 
against  Hervy  Rowland  depend  upon  whether  or  not  he  was  mij«- 
led  by  them  relative  to  the  existence  of  their  mortgage  lien,  and 
whether  he  was  induced  to  make  the  purchase  by  reason  of  assur- 
ances upon  their  part  that  their  said  lien  had  been  released.  If 
when  applied  to  by  Cox  for  information,  or  at  a  time  when  they 
knew  he  was  negotiating  for  the  land,  they  made  statements  to 
him  or  in  his  presence,  to  the  effect  that  their  mortgage  had  been 
released  and  thereby  encouraged  him  to  purchase  they  ought  not 
now  to  be  permitted  to  deprive  him  of  the  benefit  of  such  purchase 
in  order  to  secure  themselves  from  loss. 

The  circumstances  proven  in  the  case  establish  beyond  cavil  that 
Cox  at  the  time  of  his  purchase  in  December,  1863,  was  apprised 


Oox  V.  Pebkin  &  Othebs.  861 

of  the  fact  that  all  the  lands  of  Hervy  Rowland  were  mortgaged 
to  appellees. 

Possessing  at  least  ordinary  business  capacity  it  is  but  fair  to 
conclude  that  when  he  was  about  to  make  his  last  purchase  in 
May,  1864,  Cox  would  take  some  steps  before  closing  the  contract 
and  paying  cash  in  hand,  the  entire  purchase  price  to  ascertain 
whether  or  not  the  title  to  the  land  had  been  cleared  of  the  encum- 
brance whidi  existed  five  months  before.  The  evidence  leads  us 
to  tbe  conclusion  that  he  did  take  the  precaution  to  make  inquiries 
relative  to  this  matter  of  at  least  one  of  the  mortgagees,  when 
charged  by  Cox  with  having  assured  him  before  his  last  purchase 
that  the  mortgage  had  been  released,  Perrin  utterly  failed  to  deny 
the  charge,  when  upon  examination  of  the  records,  long  after  the 
purchase  by  Cox,  he  discovered  the  fact  that  the  release  did  not 
embrace  the  lands  he  last  purchased,  he  expressed  surprise  at  the 
discovery,  and  stated  that  he  had  misinformed  Oox  as  to  the  fact 

The  conduct  of  Perrin  and  E.  D.  Rowland  from  1864  down  to 
the  early  part  of  the  year  1867  can  be  accounted  for  only  upon 
the  hypothesis  that  they  both  believed  that  they  had  in  accordance 
with  their  contract  with  Hervy  Rowland  released  their  mortgages 
upon  all  his  lands,  at  the  time  of  the  first  sale  to  Cox.  Perrin  so 
stated  to  J.  W.  Mussellman  in  the  presence  of  J.  E.  Mussellman, 
and  the  statement  of  E.  D.  Rowland  in  the  presence  of  Hill  will 
bear  no  other  plausible  construction.  The  release  executed  on  the 
llth  of  May,  1867,  to  Hervy  Rowland  by  Perrin  and  E.  D.  Row- 
land to  render  him  a  competent  witness  in  their  behalf  in  the  liti- 
gation with  Ammerman  tends  to  strengthen  this  conclusion. 

We  do  not  agree  with  the  circuit  judge  that  the  failure  of  Cox 
to  rely  upon  this  defense  in  his  original  answer,  was  a  concession 
upon  his  part  of  the  right  of  Perrin  and  E.  D.  Rowland  to  fore- 
close their  mortgage,  considering  all  the  the  circumstances  con- 
nected with  this  original  answer.  We  are  inclined  to  the  conclu- 
sion that  Perrin  and  E.  D.  Rowland  having  (innocently  perhaps) 
first  misled  Cox  by  representing  to  him  that  tiieir  mortgage  had 
been  released,  were  then  attempting  to  take  advantage  of  their 
failure  to  comply  with  their  agreement  with  Hervy  Rowland,  and 
also  to  escape  the  consequences  of  the  deception  they  had  practiced 
upon  Cox,  by  misleading  him  as  to  his  legal  rights  as  against 
them,  hoping  through  him  to  be  able  to  subject  the  note  in  Mus- 
sellman's  hands  to  the  payment  of  their  liabilities  as  the  sureties 
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of  Hervy  Rowland.  It  is  seldom  that  statements  in  pais  are  oon- 
dusive  upon  the  parties  making  them.  But  in  this  instance  they 
were  acted  upon  by  Oox^  and  to  permit  them  now  to  be  denied, 
would  be  ruinous  to  the  interests  he  acquired  in  the  faith  that  they 
were  true,  and  would  in  effect  be  a  fraud  upon  him.  It  appears 
that  Perrin  and  Rowland  are  able  to  pay  the  debts  for  which  they 
are  liable  as  the  sureties  for  Hervy  Rowland  and  that  the  creditor 
Smith  is  but  a  nominal  party  to  this  action,  not  seeking  in  good 
faith  to  be  substituted  to  the  rights  of  the  mortgagees,  no  inury 
can  therefore  result  to  any  creditor,  whose  debt  was  intended  to  be 
secured  by  the  mortgage,  and  as  we  conclude  that  the  mortgagees 
are  estopped  from  asesrting  any  claim  under  the  same  as  against 
Cox,  the  judgment  of  the  court  below  subjecting  his  land  to  the 
payment  of  the  claims  represented  by  them  is  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss  their  petition,  to 
enforce  the  judgment  in  favor  of  Mussellman,  and  for  further 

consistent  herewitL 


/.  B,  Ward,  Lvndsey,  far  appellant. 

Trimble,  Ward,  Johnson  dc  Brown,  for  appellee. 


Squise  Lucas^  &o.  v.  Wm.  Odeb^  &c. 

Vendor  and  Pnrcliaser— Fraudulent  ConTeyance. 

A  vendor  held  posBession  of  property  until  his  death,  when  his  admin- 
istrator took  possession  of  it:  Held,  that  the  fact  that  the  title  may 
have  been  originally  vested  in  another,  for  some  fraudulent  purpose, 
was  not  an  available  defense  to  this  action  between  claimants. 


APPEAL  FBOM  HABBISON  CIBOUIT  OOUBT. 

June  4,   1860. 

Opiniow  op  the  Ooubt  by  Judge  Habdin  : 

Although  it  appears  that  Thomas  Dum  was  the  ostensible  pur- 
chaser of  the  property  in  contest  in  1834  or  1835,  and  although 
after  his  death,  which  occurred  about  February,  1837,  his  widow, 
who  was  the  daughter  of  Thomas.  Oder,  seems  to  have  exchanged 


GoODLOE-8  ExOB.  V.  DaVIS  &  COLLIER.  863 


i^K^M^^ 


Opinion  of  tl^'  Oourt. 


houses  with  her  father  and  oocupied  the  one  in  contest  for  about 
two  years  before  her  marriage  with  her  second  husband  in  1844 ; 
the  fact  that  during  nearly  the  whole  of  the  time  from  the  purchase 
by  Dum  till  the  death  of  Oder  in  1861  the  latter  occupied  the 
property  by  himself  or  tenants  as  his  own,  generally,  listed  it  for 
taxation,  and  considerably  improved  it,  and  other  facts  and  circum- 
stances, seem  to  us  to  sustain  the  conclusion  that  the  property 
really  belonged  to  Oder.  Though  there  is  some  evidence  that  Mrs. 
Dum,  while  she  occupied  the  property,  claimed  to  do  so  in  her 
right  as  the  widow  of  Thomas  Dum  and  not  as  the  tenant  of  her 
father,  yet  it  is  proved  by  one  witness  that  she  said  ''she  could 
claim  the  properly  If  she  was  dishonest  enough  to  do  so,  that  it 
was  deeded  to  her  husband,"  etc 

As  Oder  held  the  possession  of  the  property  till  his  death  when 
Lucas,  who  became  his  administrator,  took  possession  of  it,  the 
fact  that  the  title  may  have  been  originally  vested  in  Dum,  the 
&ther  of  Mrs.  Lucas,  for  some  fraudulent  purpose  was  not,  we 
think,  an  available  defense  to  this  action. 

Wherefore,  the  judgment  is  affirmed. 


A*  H.  Wardj,  for  appellant. 
..Trimble,  for  appellees. 


H.  Goodloe's  Exob.  v.  D.  T.  Davie  and  A.  0.  Collibb. 

Sttates  Tail-^DeviM— Mutual  ^^zcliange. 

A  devise  of  lands  was  made,  in  trust  for  the  devisees  and  their 
ohildren  during  their  lives,  with  power  of  sale  by  the  trustee  for  re- 
investment, ete.:  Held,  to  authorize  a  mutual  exchange  of  the  separate 
interests  between  the  devisees. 


A    re-investment  of  a  surplus  for  one  of  the  devisees,  through  her 
husband  as  trustee,  held  not  improper. 

APPEAL  FROM  WOODFOBD  OIBOUrr  OOUBT. 

June   10,   1880. 
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Opiwion  op  the  Coubt  by  Judgb  Williams: 

ApellantB  petitioned  the  chancellor  to  confirm  a  contract  of  sale 
and  exchange  between  Mrs.  Davie  and  her  sister,  Mrs.  OoUier,  of 
land  devised  by  their  deceased  father,  in  trust  for  them  and  their 
children  during  their  lives,  and  then  to  their  heirs,  with  power  in 
the  trustees  to  sell  and  re-invest  the  proceeds,  etc 

A  portion  of  the  land  was  devised  for  life  to  the  testator^e 
widow.  Mrs.  Collier  exchanged  her  interest  in  this  dower  land 
for  her  sister's  interest  in  the  other  lands  and  gave  $2,000  differ- 
ence in  money.  The  chancellor  confirmed  the  trade  and  directed 
the  trustee.  Stout,  to  convey  Mrs.  Davie's  interest  to  Mrs.  Collier, 
and  appointed  her  husband,  G.  J.  Davie,  to  invest  the  $2,000  in 
lands  in  Tennessee,  under  the  same  restrictions  imposed  in  the 
will,  but  Stoutj  the  testamentary  trustee,  refused  to  make  the  con- 
veyance and  from  the  peremptory  order  directing  him  to  do  sc 
he  has  appealed. 

The  judgment  is  virtually  according  to  the  prayer  of  the  peti- 
tion, save  as  to  the  substitution  of  Mrs.  Davie's  husband  as  ha* 
trustee  in  place  of  Stout,  of  which  he  does  not  complain. 

The  direction  as  to  the  conveyance  of  Mrs.  Collier's  interest  ii 
the  dower  ]and  is  not  as  specific  as  could  have  been  desired,  bit 
this  is  still  under  the  direction  of  the  court,  as  he  must  approte 
the  deed  and  should  see  that  it  is  conveyed  under  the  same  limitt- 
tions  and  with  the  same  conditions  unmixed  as  is  imposed  by  the 
will  on  Mrs.  Davie's  interest  In  a  word,  all  the  deeds  both  ways 
should  be  in  strict  accordance  to  the  will,  and  then  no  alteration 
in  the  entail  would  be  made.  Of  course  this  could  only  attach  to 
one-third  of  Mrs.  Collier's  purchase  of  her  sister,  Mrs.  Davie,  as 
she  pays  two-thirds  in  money,  and  only  one-third  in  land  devised 
by  her  father,  but  as  these  things  may  yet  be  done,  we  see  no 
reversible  error  in  the  judgment,  and  it  is  therefore  aflSrmed. 

Porter  <&  Qreathouse,  for  appeUani. 
W.  C.  Qoodloe,  for  appellees. 
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W.  N.  Bbown^  &e.,  V.  James  Mubphy. 

ContractoxB— Breach  of  Contract— Daauget    Criterion. 

In  asoertaining  the  damages  the  owner  of  a  dwelling  is  entitled  to  by 
the  refusal  of  a  oontractor  to  complete  the  work  on  same,  the  criterion 
is  to  ascertain  what  it  would  cost  to  finish  the  house  above  the  oontraet 
price,  and  if  laiger,  the  contractor  would  be  responsible,  but  if  no  more, 
or  less,  the  owner  would  be  entitled  to  only  nominal  damages. 

APPBAI.  FBOM  JEFFEBSON  OIBOUIT  OOUBT^  GHANOEBY  DIVISION. 

October  7,  1870. 

Opiniow  op  the  Ooubt  by  Judge  Petebs  : 

In  May,  1868,  Wright  made  a  contract  in  writing  to  furnish 
the  material,  and  build  a  frame  cottage  for  Murphy  in  the  city  of 
Loaisville,  of  the  size,  and  description  specied  in  the  writing,  to 
be  completed  by  the  20th  of  June,  1868,  for  which  Murphy  was 
to  pay  $860.  Immediately  after  the  contract  was  made,  Wright 
commenced  the  work,  but  early  in  June,  after  having  furnished 
materials  and  done  work  of  the  value  of  $363.67,  as  one  witness 
proves,  but  only  of  the  value  of  $264  as  proved  by  another  witness^ 
he,  for  some  unexplained  cause,  abandoned  the  contract,  made  out 
an  account  for  $363.67  against  Murphy,  and  assigned  it  to  Brown, 
who  sued  Murphy  in  the  Jefferson  court  of  common  pleas  on  it. 

Murphy  answered,  and  after  denying  that  he  was  indebted  to 
Brown,  or  White,  his  assignor,  in  any  sum  whatever,  and  denying 
that  Wright  had  done  any  work,  or  furnished  any  materials  for 
him,  he  then,  in  a  separate  paragraph,  alleges  he  made  a  contract 
with  Wright  for  the  building  of  a  cottage  house  of  the  description 
and  upon  the  terms  stated,  that  Wright  had  failed  to  finish  the 
house,  and  refused  to  progress  with  the  work,  that  he  had  caused 
an  estimate  of  the  materials  furnished,  and  a  valuation  of  the 
work  done  on  it,  when  Wright  abandoned  it  to  be  made  by  one 
Shryock,  a  city  measurer  of  mechanical  work  in  the  city,  and  the 
whole,  according  to  his  estimate  and  valuation,  was  worth  only 
$264.87,  and  that  he  estimated  that  it  would  cost  $900  to  finish 
the  house  in  the  manner  and  style  stipulated  in  the  contract,  which 
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eBtixnatee  and  yaluatiioiui  he  filed  with  his  answer^  they  lutving 
been  made  out  in  writing  and  signed  by  Sbryock^  and  averred  that 
he  had  been  damaged  ihree  hundred  dollars  by  the  failure  of 
Wright  to  complete  the  building,  prayed  judgment  for  that  sum, 
and  made  his  answer  a  oounterclaim  against  Wright. 

On  Murphy's  motion,  the  suit  was  removed  to  the  Louisville 
chancery  court,  anct  that  oourt  dismissed  Brown's  petition  with 
costs,  and  londered  judgment  in  favor  of  Murphy  against  Wright 
for  $140  on  the  counter-claim,  from  which  Brown  and  Wright 
both  appeal 

Shryock's  deposition  was  taken  by  appellee,  and  he  proves  that 
his  estimates  and  valuations  referred  to,  and  filed  with  appellee's 
answer,  are  correct  and  that  it  would  cost  him  $900  to  have  his 
building  completed,  and  in  his  deposition,  he  says  the  materials 
furnished  and  work  done  by  Wright  were  worth  dbovi  $200,  from 
which  it  would  appear  that  he  undertook  to  do  the  work  for  $240 
less  than  it  was  worth,  and  if  he  had  finished  it,  he  would  have  lost 
that  sum.  In  Shryock's  estimates  and  valuation  of  the  materials 
and  work  done,  and  which  appellee  makes  a  part  of  his  answer,  and 
adopts  as  correct,  he  fixed  their  value  at  $264.37,  now  deduct  the 
$240,  the  difference  between  the  price  he  contracted  to  do  the 
work  for,  and  what  it  would  cost  to  finish  it,  and  it  will  leave 
$24.37  in  favor  of  Wright  and  that  deducted  from  the  $100 
appellee  had  paid  him,  it  would  leave  only  $75.63  in  favor  of 
appellee,  instead  of  $140,  for  which  the  judgment  was  rendered, 
consequently,  it  must  be  erroneous,  for  the  correct  criterion  to 
ascertain  the  damage  that  appellee  has  sustained  by  the  breach  of 
the  contract  by  Wri^t  is  to  ascertain  by  evidence  what  it  would 
cost  to  finish  the  house  over  and  above  the  price  Wright  contracted 
to  build  it  for,  and  if  it  would  cost  any  more,  that  additional  cost 
Wright  should  pay,  but  if  others  would  do  it  for  the  same,  or  a 
less  price,  then  appellee  is  not  damaged  beyond  mere  nominal 
damages. 

The  sum  of  $75.63  is  arrived  at  from  Shryock's  measurement, 
and  mode  of  estimating  the  injury  appellee  has  sustained.  But 
Lawes  estimates  the  materials  and  labor  of  Wright  at  $100  more 
than  Shryock,  and  Counor,  one  of  appellee's  witnesses,  proves  that 
he  actually  finished  the  house  at  the  agreed  price  of  $114,  but  did 
not  get  that,  appellee  only  paid  him  $112  and  he  gave  him  a 
receipt  in  full.     This  substantive  fact«  although  in  conflict  with 
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the  theory  of  an  official,  is  entitled  to  consideration,  in  making 
np  the  estimate  of  what  would  be  the  difference  between  the  cost 
of  fiTiiftliiTig  the  work,  and  the  price  Wright  contracted  to  finish  it 
for.  This  witness  may  not  have  intended  all  his  evidence  imparts, 
but  he  was  not  re-examined,  so  as  to  let  him  explain  what  he  had 
said,  and  this  oourt  must  take  the  evidence  as  it  is. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  refer  the  case  to  the  master  to  ascertain  and 
report  the  facts  and  state  the  accounts  of  the  parties  on  the  princi- 
ple herein  set  forth  and  for  further  proceedings  consistent  here- 
with. The  witness  to  be  re-examined,  and  such  other  evidence  to 
be  heard  as  either  parly  may  desire. 

Bamett  dc  Edwards,  for  appellant. 
Mix,  for  appellee. 


T.  C.  S.  Thomas  v.  S.  S.  Sizsmobb. 

Injunction— niMolvtian—Diamiaaal  of  Petition. 

When,  on  the  dissolution  of  an  injunction  by  the  lower  oourt,  the 
petition  is  dismissed,  a  Judge  of  the  Appellate  Court  has  no  power  to 
re-instate  the   injunction. 

Principal  and  Surety— Limitation— Asaignnient   of  Jvdsment. 

The  aasignment  of  a  judgment  on  a  note  wiU  not  operate  to  arrest 
the  running  of  the  statute  of  limitations  in  favor  of  a  surety,  though 
the  assignee  may  not  have  known  that  the  creditor  w«is  not  the 
principal  in  the  note,  but  only  a  surety. 

APPEAI.   PBOM    HEKDEBSOV    OIBOUIT    OOUBT. 

October  26,  1870. 

Opu^ion  of  thp.  Ooubt  by  Judge  Pstebs  : 

When  the  injunction  was  dissolved,  the  petition  was  dismissed, 
which  made  it  a  final  judgment,  and  a  judge  of  this  oourt  has  no 
authority  to  reinstate  an  injunction  when  the  case  was  finally 
disposed  of. 

It  is  clearly  established  by  the  evidence  that  appellant  was  only 
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the  surety  in  the  note  upon  which  the  original  action  was  brought, 
and  more  than  seven  years  having  elapsed  without  suing  out  an 
execution  on  the  judgment^  was  exonerated  from  the  payment  of 
the  debt  imder  the  statute^    2  R.  8.,  400. 

Nor  can  the  fact  that  the  judgment  had  been  assigned  to 
appellee  who  may  not  have  known  that  appellant  was  not  a  prin- 
cipal in  the  note^  prevent  his  exoneration,  as  was  ruled  by  thia 
court  in  Day  vs.  BiUingsley,  S  Bush,  167. 

Wherefore  the  judgment  must  be  reversed,  and  the  cause  re- 
manded with  directions  to  render  judgment  perpetuating  appel- 
lant's injunction,  and-  for  further  proceedings  consist^it  herewith. 

Vance,  for  appellant. 
Sizemore,  for  appellee. 


Mary  Ann  Haslam  v.  Gideon  Waxkbb's  Exb.^  &o. 

Lesacy— Sale— Unfair  AdTantagtt, 

When  a  legatee  sought  out  and  induced,  through  her  agent,  the  sale 
of  her  legacy,  though  for  a  grossly  inadequate  amount,  such  sale  wiU 
not  be  disturbed  in  the  absence  of  fraud. 

APPEAL  FROM  LOUISVUiLE  OHANOEBY  OOUBT. 

October  6,  1870. 

Opinion  of  the  Ooubt  by  Judge  Peters  : 

In  this  case  there  is  no  evidence  tending  to  the  conclusion  that 
any  improper  means  whatever  were  used  by  any  one  to  influence 
appellant  to  make  the  sale  and  transfer  of  her  legacy.  It  doea 
not  appear  that  the  purchasers  either  saw  or  made  any  statements 
to  her  directly  or  indirectly  on  the  subject,  but  it  does  appear 
that  her  wish  to  sell  was  communicated  to  appellees  by  her  con- 
fidential friend  and  adviser  Field  before  they  had  expressed  any 
desire  or  intention  to  purchase;  that  Field  and  herself  fixed  a 
price  that  she  was  willing  to  take,  and  Field  told  appellees  what 
that  price  was ;  they  declined  to  pay  that  sum,  and  offered  $400, 
which  after  consultation  with  Field,  appellant  consented  to  take, 
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her  willingness  to  teike  it  was  oommunicated  to  the  purchaser, 
the  contract  was  thereupon  concluded,  and  the  moHej  paid.  ^ 

Thefre  is  not  only  no  evidence  of  any  unfair  or  improper  meana 
used  by  appellees  to  procure  the  contract,  but  the  evidence  shows 
it  was  sought  of  them,  that  it  was  made  by  appellant  in  the 
ezerbise  of  the  utmost  freedom,  and  with  parties  whose  conduct 
as  far  as  developed  by  this  record  is  without  reproach. 

Wherefore,  the  judgment  must  be  affirmed. 

E.  8.  Worthington,  for  appellant. 
Mix,  Caldwell,  for  appellees. 


Augusta  Fbbdebiok  v.  B.  K.  Bethubem^  &o. 

Equity— Judgment— Enforcement 

In  an  equitable  action  to  enforce  a  judgment,  the  action  becomes  a 
binding  obligation  against  the  defendants  from  the  date  of  their  answer 
admitting   liaUtity. 

Same— Payment  to  Third  Party. 

Such  answer  becoming  the  nature  of  a  garnishment  proceeding,  a  pay- 
ment by  the  defendant  to  any  other  than  the  petitioner,  outside  of  courts 
will  not  affect  the  right  of  the  petitioner  to  recover  the  amount  against 
the  defendant. 

Same— Notice. 

Such  proceeding  would  be  notice  of  the  claim  of  the  petition,  as 
against   subsequent  creditors. 

Bills  and  Notes— Principal  and  Surety— Rdease  of  Surety— Limitations. 

The  limitations  of  seven  years  in  favor  of  a  surety  will  not  apply 
where  an  execution  against  the  surety  alone,  was  issued  within  the 
statutory  period. 

APPEAL   FROM   BOCKOASTLB    OIBOUIT   OOUET. 

Oetobor  25,  1870. 

Opinion  op  the  Ooubt  by  Judge  Pbtbbb  : 

Appellant   having   recovered    a   judgment    against    Josephine 
Frederick    and  others    for  $7S  and    having  had  one    exeeution 
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issued  thereon  and  returned  no  properly  found  by  the  proper 
officer,  filed  her  petition  in  equity  to  attach  the  amount  of  her 
debt  in  the  hands  of  W.  H.  Kirtly  and  appellee  Berthurem 
alleging  that  they  were  indebted  to  Josephine  Frederick  alleging 
in  a  larger  sum  than  she  owed  them.  In  September,  1859^  Kirtly 
and  Berthurem  answered  her  petition,  in  which  they  admit  an 
indebtedness  and  a  judgment  against  them  in  favor  of  the  said 
Josephine  in  a  sum  sufficient  to  pay  the  debt,  and  say  '^they  caire 
not  who  gets  if 

Judgment  was  on  the  9th  of  March,  1861,  rendered  in  said 
suit  in  favor  of  appellant  against  Kirtly  and  Berthurem  for  her 
debt  and  costs.  In  June,  1866,  an  execution  issued  on  said  judg- 
ment against  the  estate  of  Bethurem  (Kirtly  having  died) ;  and 
was  returned,  the  individual  to  whom  it  was  delivered  doubting^ 
whether  he  was  in  fact  sheriff  of  the  county,  and  his  authority 
to  act  in  that  capacity. 

On  the  17th  of  April,  1867,  another  fifa  issued  on  said  judg- 
ment and  was  levied  on  the  property  of  appellee;  before  the 
sale  he  enjoined  the  collection  of  the  debt,  alleging  that  Josephine 
Frederick  had  recovered  judgment  against  Kirtly  and  himself,, 
he  being  the  surety  of  Kirtly;  that  an  execution  issued  thereon; 
that  they  then  replevied  the  debt,  and  after  the  replevin  bond 
matured,  an  execution  issued,  and  property  of  Kirtly  was  levied 
on,  and  not  sold  for  want  of  bidders;  that  a  ven.  ex.  then  issued,, 
and  upon  that  Kirtly  paid  the  debt. 

He  also  pleads  that  he  was  only  the  surety  of  Kirtly,  and  as 
such  he  is  discharged  by  time,  and  pleads  the  statute  of  limita- 
tions. 

The  court  below  was  of  opinion  the  debt  had  been  paid  to 
Josephine  Frederick  by  Kirtly,  and  perpetually  enjoined  the 
judgment  of  appellant,  and  by  this  appeal  she  seeks  a  reversal 
of  that  judgment 

The  debt,  it  is  true,  was  replevied  after  appellant  filed  her 
petition  to  attach  as  much  of  it  as  would  pay  her  debt,  and  the 
•p,  fa  issued  thereon  was  levied  on  Kirtl/s  property;  but  he  and 
appellee  had  filed  their  answer  admitting  an  indebtedness,  and 
if  they  paid  the  money  to  Josephine,  or  on  her  execution  after 
that  tiiey  did  it  at  their  own  risk.  They  should  have  taken 
steps  to  arrest  the  collection  of  so  much  of  the  debt  as  was  attached 
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by  appellant  and  a  payment  afterwards  to  Josephine,  would  not 
discharge  them  from  their  liability  to  pay  her. 

The  execution  was  issued  on  the  judgment  against  appellee 
which  he  enjoined  in  less  than  seven  years  before  the  statutory 
bar  was  complete. 

Wherefore^  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  dissolve  the  injunction  and  dismiss 
appellee's  petition. 

Dembitz,  for  appellant. 
Hoham  &  Kirtly,  for  appellees. 


MABSHAI.L  BbAOO  &  WlVB  V.  Wm.   S.  SmITH. 

Pleadings— Petition— Parties  to  an  Action  Respecting  Title. 

Where  a  petition  charges  a  fraudulent  transfer  of  lands  to  A,  hdd, 
that  A  must  be  made  a  party  to  the  suit. 

APPEAI.   FROM    METOAXFE    CIBOUIT    OOTTBT. 

October  14,  1870. 

Opiwion  op  the  Coubt  by  Judge  Eobebtsok: 

As  the  petition  charged  that  the  legal  title  had  been  fraudu- 
lently conveyed  to  Mrs.  Bragg^  she  was  a  necessary  party  to  the 
suit  for  setting  it  aside.  She  does  not  appear  to  have  been  made 
a  party,  and  the  decree  therefore  vacating  her  deed  and  sub- 
jecting the  land  cannot  affect  her  title. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

James,  for  appellant. 
Dohoney,  for  appellee. 


872  Kentucky  Opinioks. 


Opinion  of  the  Oonrt. 


Wm.  Bebbt's  Admb.  v.  Gajjeb  Katclipf^  Sbkt. 

BQlt  and  Kotet— Note  by  Coxporationr— When  IndiTidnal  Note  of  OUigon. 
A  note  signed  by  a  oorporation,  by  A  and  B,  as  Offftoers,  but  in  the 
body     of    same  using  the  word  "we,"  hdd,  to  eonvey  an  individual 
liability  of  the  ofBUsers  signing  same. 

Same— Cooiidenttion. 

A  purchase  of  a  right-of-way  for  a  corporation,  hdd,  to  be  snfScient 
consideration  to  uphold  a  note  given  by  the  indiYidual  directors  of  the 
corporation. 

APPKAT,  FBOM  BATH  OIBOUIT  OOTTBT. 
October  7,  1870. 

OpIWIOW  op  the  CotlBT  BY  JuDOE  WlIXIAMS : 

Although  the  payees  of  the  note  executed  to  Katcliff  on  the 
15th  of  March,  1867,  describe  themselves  as  president  and  di- 
rectors of  the  Sharpsburg  and  Owensville  Turnpike  Company 
it  is  evident  from  its  wording  that  it  was  intended  that  it  should 
be  their  personal  obligation.  The  circumstances  under  which 
it  was  made  indicate  that  Ratclifi  would  not  have  accepted  the 
obligation  of  the  company  in  discharge  of  his  claim.  This  iaci 
was  understood  by  Berry  and  the  pronoun  '^we*'  was  used  in  the 
body  of  the  note  for  the  purpose  of  making  it  the  individual 
undertaking  of  those  who  signed  it,  and  in  our  opinion  it  had 
that  effect  The  plea  of  want  of  consideration  cannot  be  sus- 
tained. The  right  of  way  over  the  eleven  acres  of  land  and  the 
one  of  the  stone  quarry  constitute  a  sufficient  consideration  to 
uphold  the  note.  The  Turnpike  Company  was  not  divested  of 
any  part  of  this  consideration  by  the  sale  of  the  land  to  Gasset 
nor  of  Gasset's  sale  to  Marshall.  They  both  seem  to  have  had 
notice  of  the  rights  acquired  by  the  company  under  their  written 
agreement  with  Ratcliff  submitting  the  question  of  damages  on 
account  of  the  stone  quarry  and  right  of  way  over  the  land  to 
referees.  And  Marshall  in  his  deposition  taken  in  this  case  states 
that  the  company  is  now  in  the  enjoyment  of  all  they  acquired 
from  Batcliff,  and  expressly  recognizes  their  right  to  the  same. 
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The  judgment  of  the  oaurt  below  is  affinne<L 

Neshitt  &  Ottdgell,  for  appella/nt. 
Holt,  Hurt,  for  appellee. 


G.  L.  BouBBON  V.  Mabtha  Pobteb  &  Othebs. 

Vendor  and  Purchaser— Notice  of  Deraignment  of  Title. 

The  purchaser  of  property,  with  notice  of  the  deraignment  of  title, 
assumes    the    risk    subsequent    thereto. 

Same— Pajonent  of  Purchase  Money. 

Nor  can  he  escape  the  payment  of  purchase  money  notes  therefor, 
especially  when  he  refuses  a  rescission  of  the  contract,  and  seeks  to 
stand  on  a  warranty  of  title. 

AFPEAI«    FBOM    HOPKINS    GIBOUIT    OOUBT. 

Oetober  81,  1870. 

Opinion  op  the  Coubt  by  Judge  Williams: 

The  evidence  in  this  case  does  not  warrant  the  conclusion  that 
Mrs.  Porter  "artfully  concealed"  from  Bourland  the  true  char- 
acter of  her  title  to  the  house  and  lot  for  which  the  notes  sued  on 
were  executed,  and  when  interrogated  upon  that  subject,  she 
promptly  informed  him  that  she  deriyed  title  through  her  hus- 
band's will.  And  her  acquiescence  in  the  opinion  expressed  by 
her  attorney  as  to  the  title  vested  in  her  by  said  will,  was  neither 
fraudulent  nor  artful. 

Eourland  having  accepted  a  deed  containing  covenants  of 
warranty,  could  make  no  available  defense  to  the  payment  of 
the  purchase  price,  unless  he  could  show  that  his  vendor  was 
either  a  non-residoit  or  insolvent  The  latter  fact  was  charged 
to  exist,  but  there  was  not  one  word  of  evidence  to  sustain  the 
allegation. 

The  judgment  of  the  circuit  court  giving  Bourland  the  right 

to  rescind  the  contract  of  sale  in  case  he  chose  to  do  so,  was  more 

favorable  to  him  than  he  had  the  right  to  expect,  and  having 

declined  to  avail  himself  of  that  privilege  he  has  no  legal  or 

vol.  4—25 
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equitable  gioimd  of  complaint  at  being  compelled  to  pay  the  notes 
executed  for  the  purchase  money  of  the  house  and  lot  Judgment 
affirmed. 

Waddell  &  Pratt,  for  appelkmi. 
Drane,  for  appellee. 


Babkeb  V,  Hundley. 


Bzecntion — Sale  by  Sheriff. 

In  the  absence  of  an  express  stipulation  in  an  execution  from  the 
court,  as  to  a  sale  for  "cash,"  the  return  of  the  Sheriff  that  the  sale  was 
made  for  cash,  is  presumptive  evidence  that  he  did  not  exceed  his 
authority. 

APPEAI.  FROM  FAYETTE  CIBOUIT  OOUBT. 

October  17,  1870. 

Opinion  op  the  Court  by  Judge  Williams: 

The  only  evidence  before  this  court  as  to  the  authority  of  the 
sheriff  to  make  the  sale  of  Eichard  Hundley's  land,  and  as  to  the 
question  of  whether  he  sold  more  land  than  he  was  authorized  to 
sell  is  the  return  made  by  him  upon  the  execution  issued  from 
this  court  From  this  return  it  appears  that  he  levied  upon  tho 
land  to  satisfy  said  execution,  and  also  another  execution  issued 
from  the  Fayette  circuit  court  in  the  same  case,  and  that  the  "same 
land  and  other  lands  were  levied  on  and  offered  for  sale  at  the 
same  time  and  place  subject  to  this  prior  execution"  that  the  sale 
was  made  for  cash,  and  that  after  satisfying  this  execution  he 
applied  the  remainder  of  the  money  realized  from  the  sale  as  a 
credit  on  the  execution  issued  from  the  circuit  court. 

It  is  claimed  that  the  execution  issued  from  the  circuit  court 
did  not  authorize  him  to  sell  for  cash,  and  that  this  cash  sale,  in  so 
far  as  it  exceeded  the  amount  of  the  execution  issued  from  this 
court,  was  unauthorized  and  void,  and  hence  that  too  much  land 
was  sold.  The  evidence  before  us  does  not  show  that  the  circuit 
court  execution  did  not  authorize  a  sale  for  cash.     And  we  pre- 
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Biime  that  the  sheriff  did  not  exceed  his  authority.     The  motion 
to  set  aside  the  sale  is  overruled.  • 

Breckmridge  dc  Bttchner,  for  appellant. 


Jaoob  T.  Bubkhead  v.  E.  S.  Stuabt  bt  ux. 


Husband  and  Wife— Separate  Estate— Proof. 

A  married  Tvioman,  to  escape  liability  for  an  incumbrance  of  her 
estate  by  herself  and  husband,  must  show  by  proof,  by  an  exhibition 
of  her  title  to  same,  as  her  separate  estate. 

AFPEAIi  FBOM  JEFFEBSON   OIBOUIT  COITBT^   GHANOEBY  DIVISIOK. 

Ootobor  6,  1870. 

Opinion  of  the  Coxjbt  by  Jxtdoe  Habpin  : 

The  incorrect  statement  in  the  note  of  Stuart  and  wife  to  Hays^ 
that  the  oonsideration  was  ^^for  necessaries"  furnished,  seems  to 
have  been  the  result  of  some  purpose  to  evade  the  statute  exempt- 
ing the  estates  of  married  women  from  liability  under  their  ordi- 
nary simple  contracts;  but  it  clearly  does  not  appear  that  Mrs. 
Stuart  was  deceived  as  to  the  object  of  this  device,  nor  that  she 
did  not  understand  and  approve  of  it  as  a  means  of  raising  money 
by  creating  a  debt  which  might  be  enforced.  But  she  had  a  right 
to  unite  with  her  husband  in  an  ordinary  mortgage  of  her  general 
property  even  for  a  debt  of  her  husband,  as  this  court  has  hereto- 
fore expressly  decided,  and  although  it  is  alleged  in  her  answer 
that  the  land  embraced  by  the  mortgage  was  her  separate  estate, 
she  wholly  failed  to  show  that  fact,  by  any  exhibition  of  her  title, 
and  the  absence  of  such  evidence  this  court  must  presume  that  the 
title  to  the  land  was  such  as  the  grantor  might  lawfully  convey 
by  mortgage. 

The  judgment  must,  therefore,  be  reversed ;  but  further  prepa- 
ration should  be  allowed  on  the  return  of  the  case. 
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Wherefore,  the  judgment  is  reyersed,  and  the  cauae  remanded 
for  further  proceedings  not  inconsiet^it  with  this  opinion. 
I.  R,  Chreene,  for  appellant. 

Sanders,  for  appellees. 


H.  T.  Obowdub  v.  Commeboial  Bank. 

Principal  and  Surety— Release  of  Surety— Notice  to  Judgment  Creditor  to 
Proceed. 

After  notice  given  a  judgment  creditor,  under  sec.  10,  ch.  07,  B.  8*, 
unless  proceedings  by  execution  be  issued  within  ten  days  after  sudi 
notice,  the  surety  will  be  released. 

Same. 

The  notice  must  state  that  the  giver  of  same  was  a  surety,  co-surety  or 
co-obligor. 

APPEAL  FBOM  MABION  CIBOUIT  OOXTBT. 

October  12,  1870. 

Opinion  of  thb  Ooubt  by  Judge  Williams  : 

At  the  February  term,  1865,  of  the  Marion  circuit  court  the 
Oommercial  Bank  of  Kentucky  recovered  judgment  against  James 
and  Henly  T.  Crowdus  for  the  sum  of  $6,373.80,  with  interest  and 
costs,  subject  to  a  credit  of  $794.68,  the  balance  due  on  a  bill  of 
exchange  drawn  by  appellant  H.  T.  Orowdus,  accepted  by  James 
Orowdus  and  endorsed  to  said  bank  by  M.  W.  Crowdus.  At  a 
prior  term  of  the  court  judgment  had  been  rendered  on  said  bill 
against  the  endorser  M.  W.  Crowdus.  Upon  this  judgment  exe- 
cution was  regularly  issued,  and  under  it,  the  certain  lands  of  M. 
W.  Orowdus  were  levied  upon  and  sold,  for  an  amount  sufficient 
to  satisfy  the  judgment  The  purchaser  executed  sale  bonds  as 
prescribed  by  law.  Shortly  after  this  sale  Bannister  brought  a 
suit  in  equity  in  the  Marion  circuit  court,  alleging  that  M.  W. 
Crowdus  had  conveyed  certain  of  his  property  to  Harrigan  and 
others  for  the  purpose  of  preferring  creditors  and  in  contempla*^ 
tion  of  insolvency,  making  the  Commercial  Bank  and  various 
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Other  GreditOTB  defendants,  and  asking  to  have  his  estate  dis- 
tributed as  provided  by  the  act  of  the  Assembly,  approved  March 
10,  1856.  In  this  action  it  was  adjudged  that  the  conveyance 
was  made  to  prefer  creditors  and  in  contemplation  of  insolvency 
and  as  the  levy  and  sale  of  the  lands  taken  made  the  execution  in 
favor  of  the  Bank,  were  made  subsequent  to  the  date  of  said  con- 
veyance. The  same  were  disregarded  by  the  court,  and  the  land 
sold  by  its  commissioner  and  the  proceeds '  adjudged  to  be  dis* 
tributed  among  the  various  creditors  who  had  proven  debts 
against  the  etsate  of  said  M.  W.  Crowdus,  among  whom  was  the 
appellant  H.  T.  Crowdus.  This  judgment  having  been  affirmed 
by  this  court,  the  purchasers  at  the  execution  sale  made  a  motion 
in  the  circuit  court  to  have  their  sale  bonds  cancelled,  which  was 
done,  and  the  Bank  ordered  to  pay  back  to  one  of  them  an  amount 
that  had  been  paid  on  the  purchase.  Bannister,  in  the  same 
action,  prosecuted  against  James  Crowdus,  who  it  seems  had  con- 
veyed a  portion  of  his  estate  for  the  same  purpose,  and  with  like 
result  The  amount  received  by  the  bank  out  of  the  property  sub- 
jected by  ihe  court  in  this  proceeding  reduced  their  debt  to  some- 
thing under  $2,600,  and  to  secure  the  judgment  of  this  amount, 
thev  brought  suit  on  the  26th  of  February,  1869,  against  appel- 
lant, setting  up  all  these  facts,  and  that  a  large  amount  was  due 
him  on  account  of  claims  filed  against  the  estates  of  M.  W.  and 
James  Crowdus  in  the  proceedings  heretofere  set  out,  charging 
him  to  be  otherwise  insolvent  and  a  non-resident,  and  attaching 
in  the  hands  of  the  court's  commissioner  the  amounts  due  him  as 
aforesaid.  Appellant  answered,  seting  up  the  execution  sale  of 
the  lands  of  M.  W.  Crowdus  and  claiming  that  the  same  extin- 
guished the  judgment  and  released  him  from  all  further  liability 
to  the  bank.  Also  that  he  was  an  accommodation  drawer  of  the 
bill  of  echange,  and  therefore  only  a  surety,  and  that  the  bank  had 
failed  for  more  than  ten  years  to  issue  executions  on  these  two 
judgments,  after  the  sale  had  been  set  aside  and  the  sale  bonds 
cancelled,  although  twice  notified  in  writing  to  do  so,  and  that 
by  reason  of  such  failure  he  was  released  from  further  liability. 
The  court  disregarded  both  these  defenses  and  rendered  judg- 
ment in  accordance  with  the  prayer  of  appellee  and  from  said 
judgment  this  appeal  is  prosecuted.  It  is  unnecessary  to  discuss 
the  first  ground  of  defense,  as  we  r^ard  the  last  as  available. 
Section  10,  chapter  97,  Kevised  Statutes,  provides  that  a  surety, 
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ooH)bligor,  or  co-contractor,  etc,  may  by  notice  in  writing  served 
on  the  plaintiff  or  his  attorney,  require  him  to  issue  execution, 
and  that  if  he  shall  not  within  ten  days  thereafter  sue  out  execu- 
tion and  in  good  faith  prosecute  the  collection  thereof,  ^'such 
co-surety,"  co-obligor,  or  co-contractor,  or  defendant  shall  be  dis- 
charged from  all  liability  as  such,  except  for  the  proper  share  of 
such  co-obligor,  co-contractor,  or  defendant,  according  to  the  then 
existing  condition  of  the  several  obligors,  contractors  or  defend- 
ants." The  statute  is  imperative.  The  plaintiff  must  sue  out 
execution  or  the  surety  will  be  released.  The  testimony  of  James 
Crowdus  establishes  the  fact  that  appellant  was  an  accommoda- 
tion drawer  of  the  bill  of  exchange,  and  therefore  only  a  surety. 
The  notices  served  upon  the  president  and  attorney  of  the  bank 
gave  him  this  information,  and  as  execution  could  have  been 
issued  upon  both,  the  first  and  last  judgment  after  the  sale  bonds 
were  cancelled  and  the  levy  and  sale  set  aside.  We  are  of  opinion 
that  the  failure  of  the  bank  to  comply  with  the  statute  operated 
as  a  release  of  all  further  liability  on  the  part  of  appellant  This 
being  true,  the  judgment  so  far  as  it  holds  appellant  responsible 
to  the  bank  is  reversed,  and  the  cause  remanded  with  instructions 
to  dismiss  appellees  petition. 

Ha/rrison,  for  appellant. 
R.  &  F.,  for  appellee. 


J.  J.  Pbitohott,  &o.,  v.  Wm.  S.  Httmphbey. 

Lien  Bond— -Assignment — ^Lien  for  niq>aid  Purchase  Money. 

The  assignor  of  a  title  bond  must  not,  in  the  absence  of  any  express 
stipulation  to  the  contrary,  be  regarded  as  having  reserved  his  right  to 
retain  a  lien,  unless  it  be  stated  in  the  assignment  what  part  of  the 
consideration  remains  unpaid  in  express  terms. 

Same. 

It  not  appearing  that  the  assignment  of  a  bond,  contained  an  ex- 
press stipulation  for  reserving  a  lien  for  the  note,  nor  even  that  a 
purchaser  thereunder  had  notice,  held,  that  no  lien  would  attach  thereon. 
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October  26,  1870. 
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Opinion  of  the  Coubt  by  Judge  Habdin: 

H.  D.  Bothrocky  holding  by  assignment  from  James  W.  Sulli- 
van, the  bond  of  John  E.  Beno  for  title  to  a  store,  house  and  lot, 
in  his  possession,  in  South  CarroDton,  sold  the  property  to  L.  W. 
Knicholas,  and  tranaferred  the  bond  by  assignment  to  him,  and  in 
consideration  thereof,  Knicholas  gave  his  note  to  Eothrock  for 
$600,  and  the  latter  transferred  the  note  by  delivery  to  William 
S.  Humphrey;  and  Knicholas  having  sold  the  property  to  J.  J. 
Fritchott  and  Louis  Robertson,  and  assigned  the  bond  to  them, 
this  suit  was  brought  by  Humphrey,  asserting  and  seeking  to 
enforce  a  vendor's  lien  on  the  property  for  his  debt  And  the 
court  having  adjudged  that  relief  and  directed  a  sale  of  the  prop- 
erty to  satisfy  the  debt,  Fritchott  and  Bobertson  have  appealed 
to  this  court 

It  does  not  appear  that  the  assignment  of  the  bond  from  Both- 
rock  to  Knicholas  contained  any  express  stipulation  for  reserving 
a  lien  for  the  note  in  controversy,  nor  even  that  the  appellants 
had  notice  when  they  afterwards  purchased  the  property  and 
accepted  Knicholas'  assignment  to  them,  that  he  had  not  paid  the 
consideration  of  the  assignment  of  Bothrock  to  him. 

Before  the  adoption  of  the  Bevised  Statutes,  the  right  of  an 
assignor  of  a  bond  for  title,  to  a  lien  for  the  consideration  of  his 
assignment,  as  against  a  remote  assignee  of  the  same  bond,  with 
notice,  was  only  recognized  in  analogy  to  the  lien  of  a  vendor  by 
an  absolute  conveyance;  and  the  same  analogy  being  preserved, 
since  the  change  in  the  mode  of  reserving  liens  affected  by  section 
26,  of  chapter  80,  of  the  Bevised  Statutes,  the  assignor  of  a  title 
bond,  must  not  in  the  absence  of  any  express  stipulation  to  the 
contrary,  be  regarded  as  having  reserved  his  right  to  retain  a 
lien,  unless  it  be  stated  in  the  assignment  what  part  of  the  con- 
sideration remains  unpaid  in  express  terms  (Taylor  v.  Ford,  &c., 
1  Bush,  44). 

The  assignment  of  the  bond,  by  Bothrod:  to  Knicholas,  there- 
fore imparted  no  lien  on  the  property  which  should  have  been 
enforced  in  this  action. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  not  inconsistent  with  this  opinion. 

Eaves,  far  appellants. 


S80  Ejuttuokt  Qraiioiai; 
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Elijah  Leab^  &o«  v.  Mikb  Ray^  &o. 


and  Sarety— AuifiimeiLt  to  Surety  of  Dobt 
The  asaigmnent  by  a  judgment  creditor  of  the  debt  to  a  surety  paying 
eame,  does  not  preclude  the  surety  from  prosecuting  an  action  thereon, 
on  the  ground  that  he  cannot  be  the  assignee  of  la  debt  against  himself, 
and  a  payment  of  the  judgment  by  the  surety  extinguished  the  debt. 
Sec    8,   ch.   97,   Rev.   St.   2,   vol.   396. 

Same— Co-Snrety  in  Supersedeas— Right  to  Contribution. 

A  surety  in  a  suppersedeas  bond,  to  stay  execution  on  a  judgment 
against  a  principal  and  sureties  on  a  note,  who  had  taken  indemnity 
from  the  principal,  is  held  to  have  executed  the  supersedeas  as  the 
principal  above,  and  could  not,  by  paying  the  debt,  acquire  any  right 
of  remuneration  from  the  original  sureties. 

Same — ^Sights  of  Original  Suretiea— Liability  of  Sureties  in  Supersereat  Bond. 
A  supersedeaa  bond  for  a  principal  debtor  was  executed,  thereby 
causing  delay  in  the  collection  of  the  debt.  Pending  the  action,  the 
debtor  disposed  of  his  property,  and  the  original  sureties  on  the  note 
were  compelled  to  pay  the  debt.  Hdd,  that  the  sureties  in  the  super- 
sedeas bond  were  liable  to  the  original  sureties  for  the  total  amount  of 
the  debt  paid  by  them. 

APPEAL  FROM  OABBABD  GIBOUIT  COUBT. 

October  1,  1870. 

Opinion  of  thb  Coubt  by  Jttdob  Fbtxbs  : 

In  October,  1867,  W.  M.  Totten,  with  appellees  as  his  sureties, 
executed  a  note  to  W.  M.  Kirby  for  $3,000,  due  one  day  after 
date.  After  it  matured,  Kirby  brought  suit  on  the  note  in  the 
Garrard  circuit  court  Totten  alone  attempted  to  defend  the 
action,  filed  an  answer  and  moved  to  continue  the  cause;  but  hi') 
motion  was  overruled,  and  judgment  rendered  against  all  the 
defendants  for  the  debt  Totten,  it  seems,  then  had  sufficient 
estate  to  satisfy  the  judgment,  but  he  prosecuted  an  appeal  to 
this  court,  and  superseded  the  judgment  by  executing  bond  with 
appellants  as  his  sureties.  The  judgment  was'  affirmed,  the  man- 
date of  this  court  entered,  and  an  execution  issued  against  Totten 
and  appellees  to  enforce  the  collection  of  the  debt;  and  it  is 
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alleged  that  Totten  had  in  the  meaxLtime  dtsposed  of  the  greater 
party  or  periiaps  all,  of  his  estate;  that  he  had  mortgaged  a  val- 
uable tract  of  land  to  appellants  (who  were  his  brothera-in-law) 
when  tiiey  executed  the  supersedeas  bond  aforesaid  as  his  sureties, 
to  indemnify  them,  and  diat  if  th^  had  not  by  the  execution  of 
said  bond  prevented  an  eecution  from  issuing  on  said  judgment, 
the  debt  would  have  been  made  out  of  the  estate  of  the  principal, 
and  that  after  the  a£Srmance  of  the  judgment  the  debt  could  not 
be  made  out  of  Totton's  estate  by  reason  of  the  encumbrance  of 
their  mortgage  on  his  land,  which,  as  is  alleged,  was  taken  with 
the  fraudulent  design  to  cover  up  and  protect  the  land  from  levy 
and  sale,  and  to  compel  appellees  to  pay  the  debt,  or  the  unpaid 
balance  of  $2,278.28,  it  having  been  reduced  to  that  sum  by  a 
sale  of  Totten's  property.  That  they  had  been  compelled  to  pay 
said  simi  of  $2,278.28  to  the  creditor  Kirby,  which  they  did  on 
the  24th  of  May,  1869,  and  took  an  assignment  from  him  of  so 
much  of  the  judgment,  which  assignment  they  exhibit,  and  by 
the  suit  seek  to  compel  appellants  to  refund  to  them  said  sum  with 
its  interest,  etc 

After  their  demurrer  to  the  petition  was  overruled,  Logan  ft 
Lear  filed  an  answer,  making  it  a  cross-petition  against  Totten, 
etc.  In  which  they  deny  in  general  terms  any  knowledge  of  the 
value  of  the  goods  withdrawn  by  Totten  on  the  dissolution  of  the 
late  mercantUe  firm  of  which  he  was  a  partner,  and  allege  that 
said  firm  was  largely  indebted  to  Totten.  They  deny  that  they 
combined  with  Totten  to  hinder  or  delay  the  collection  of  the 
judgment  in  favor  of  Eirby,  further  than  the  execution  of  the 
supersedeas  bond  might  stay  the  proceedings,  and  allege  that  they 
believed  when  said  bond  was  executed,  that  they  were  to  be  bound 
for  all  of  the  defendants  in  said  judgment  Who  they  believed 
were  good  for  the  debt,  but  out  of  abundant  caution  took  a  mort- 
gage on  the  land  mentioned  from  Totten,  to  secure  them,  and 
have  never  refused  to  release  it;  admit  that  the  debt  can  not  be 
made  out  of  Totten's  property  Vithout  a  sale  of  the  land,  and 
allege  that  to  have  made  the  money  out  of  his  estate  before  the 
appeal  was  prosecuted,  his  land  must  have  been  sold. 

They  admit  that  they  executed  the  supersedeas  bond,  but  deny 
that  they  did  it  with  any  fraudulent  design  to  aid  him  in  the 
removal  of  his  property  from  the  reach  of  his  creditors ;  and  deny 
that  they  are  responsible  to  appellees  for  what  they  have  paid  to 
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Kirbj  on  said  judgment;  but  aver  that  in  order  that  a  multiplicity 
of  suits  may  be  avoided,  and  that  justice  may  be  done,  they  pray 
for  a  settlement  of  the  accounts  of  Totten  with  his  late  partners 
in  the  mercantile  firm,  and  that  their  mortgage  may  be  foreclosed, 
and  to  that  end  make  their  answer  a  cross-petition  against  Totten 
and  his  wife,  who,  they  aU^e,  set  up  some  sort  of  claim  to  the 
land. 

Although  a  demurrer  was  filed  to  the  answer  by  appellants,  the 
same  does  not  appear  to  have  been  disposed  of.  And  so  much  of 
the  case  as  involves  the  question  of  the  responsibility  of  appel- 
lants to  appellee  was  heard  on  the  merits  which  was  decided  by  the 
court  below  in  favor  of  appellees,  and  of  that  judgment  appellants 
now  complain. 

The  first  objection  made  to  the  judgment  is  that  appellees  can 
not  maintain  tiiis  suit  on  the  assignment  of  the  creditor,  because 
they  can  not  be  the  assignees  of  a  debt  against  themselves,  and 
that  the .  payment  by  them  of  the  exact  amount  due  to  Kirby 
extinguished  the  debt 

The  answer  to  that  argument  is  that  Kirby  by  his  assignment 
did  precisely  what  the  law  required  him  to  do;  they  were,  as  is 
admitted,  the  sureties  of  Totten  on  the  debt  to  him.  By  section 
8,  chapter  97,  Bevised  Statutes,  2nd  volume,  it  is  provided  that 
where  the  surety  pays  the  whole  or  part  of  a  judgment  or  decree, 
he  shall  have  a  right  to  an  assignment  thereof  from  the  plaintiff,  or 
the  plaintiff's  attorney,  etc,  whereby  he  acquires  a  right  to  sue 
out  an  execution,  or  use  any  legal  or  equitable  remedies  that  the 
creditor  could  have  used,  or  resorted  to,  in  order  to  have  satiafao- 
tion  of  the  debt 

And  this  is  also  an  answer  to  the  second  objection  of  appellants 
to  the  judgment 

But  the  real  controversy  in  this  case  is  whether  appellees, 
whose  obligation  as  sureties  was  coeval  with  the  debt  itself,  having 
paid  the  debt,  can  compel  appellants,  who  came  in  as  sureties  for 
the  principal  debtor  in  the  supersedeas  bond,  executed  after  the 
judgment  and  incidental  to  the  prosecution  of  the  legal  remedy 
by  the  creditor  to  subject  his  property  to  the  payment  of  his  debt. 

It  is  evident  not  only  from  the  obligation  which  appellants  took 
upon  themselves,  but  from  the  mortgage  also,  that  they  executed 
the  bond  as  the  surety  of  Totten  alone,  trusting  to  him  and  his 
property  for  their  indemnity,  and  they  could  not  by  paying  the 
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debt  acquire  any  right  to  remuneration  from  the  original  suretiai 
for  whom  they  had  incurred  no  liability. 

When  appellants  executed  the  bond  the  principal  debtor  had 
sufficient  properly  unincumbered  to  satisfy  the  debt;  by  that  act 
they  produced  the  delay,  and  procured  the  incumberance  on  his 
properly,  whereby  the  sureties  in  the  original  obligation  were  com- 
pelled to  pay  tiie  creditor;  and  it  seems  to  us  equitable,  just,  and 
consistent  with  authoriiy,  that  appellants  should  be  made  respon- 
sible to  appellees  for  the  amount  they  have  paid  to  Kirby.  Pat- 
terson y.  Pope,  5  Dana,  241 ;  Bohannon  v.  Combs,  12  B.  M.,  663 ; 
Kouns  V.  Bank  of  Ky.,  2  B.  M.,  203. 

Nor  do  we  perceive  any  error  in  the  refusal  of  the  court  below 
to  submit  the  case  to  a  jury;  the  suit  was  brought  in  equity,  and 
while  the  court  might  refer  an  issue  of  fact  to  a  jury  out  of  chan- 
cery, it  is  discretionary  with  him  to  do  so,  and  if  he  refuses,  it  is 
not  an  available  error  for  which  this  court  will  reverse. 

Judgment  affirmed. 

Anderson,  Burton,  for  appellants. 
Owsley  &  Burdett,  for  appellees. 


David  Lawby's  Admb.  v.  E.  G.  Bbvebly. 

Executors  and  Administrators— Set-off  Judgment. 

In  an  action  by  an  Executor  on  notes,  a  judgment  on  a  set-  off  should 
be,  to  be  levied  of  assets  which  might  come  into  the  hands  of  the 
Executor   to   be   administered. 

Same— Judgment  de  bonis  propriis. 

To  authorize  a  judgment  de  bonis  propriis,  against  an  Executor,  the 
answer  must  allege  assets  in  his  hands  to  be  administered,  and  that 
the  Executor  has  been  guilty  of  a  devastavit. 

« 

Same— Evidence  of  Payment  for  Intestate. 

Payment  of  judgments  enjoined  by  an  intestate,  must  be  shown 
by  proper  evidence  to  have  been  made  with  the  consent  of  intestate,  or 
by  his  request,  or  that  they  were  debts  tiie  payer  was  legally  bound  to 
discharge. 
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▲PPEAI.  FBOX  HBITDBBSON  OIBOUIT  OOUBT. 

Oetober  27,  187a 

OpnrioN  OF  THS  Coubt  by  Judge  Pbtxbb  : 

This  action  was  brought  by  appellant  in  her  character  of  admin- 
iatratrix  on  two  notes  executed  to  her  intestate  by  the  appellee, 
the  claims  pleaded  as  set-off  are  all  against  said  intestate,  and  still 
judgment  was  rendered  against  appellant  de  bonis  proprUs  for 
$361.22,  with  interest  from  the  11th  of  January,  1864,  tiU  paid 
and  costs,  although  it  is  not  alleged  that  appellant  was  guilty  of  a 
devastavit,  nor  that  there  were  assets  in  her  hands  to  be  adminis- 
tered, even,  therefore,  if  on  the  evidence  a  judgment  was  proper 
to  be  rendered  against  her,  it  should  have  been  to  be  levied  of 
assets,  which  might  thereafter  come  to  her  hands  to  be  adminis- 
tered. Bolts*  Admr.  v.  Fitzpatrick,  6  B.  M.  597.  For  tliat  error 
the  judgment  must  be  reversed. 

There  are  also  other  reasons  why  the  judgment  can  not  be  sus- 
tained. In  the  answer  it  is  alleged  that  $502.86  was  paid  on  two 
judgments  against  intestate  in  favor  of  the  Henderson  &  Nashville 
Railroad  Company,  on  which  executions  issued,  that  they  were 
enjoined  by  intestate,  and  afterwards  said  injunctions  were  dis- 
solved, and  appellee  paid  the  amounts  thereof.  Copies  of  said 
executions  were  filed  which  show  by  the  sheriff's  endorsement 
that  he  had  returned  them  because  they  had  been  enjoined,  and 
receipts  to  appellee  are  given  on  said  executions  long  after  they 
had  been  returned,  by  one  Henry  as  president  of  said  railroad 
c(»npany. 

By  appellant's  reply  to  the  answer  all  the  claims  to  the  set-off 
are  thoroughly  traversed,  and  consequently  it  was  scarcely  suffi- 
cient, to  authorize  the  credit,  to  produce  Henry's  receipts  on  exe- 
cutions which  had  months  before  been  returned  as  enjoined,  and 
although  a  copy  of  the  order  dissolving  the  injuiiction  was  pro- 
duced, no  evidence  was  offered  that  the  payments  were  made  with 
flie  consent,  or  by  the  request  of  intestate — or  that  they  were  debts 
he  was  at  the  time  bound  to  pay. 

The  amount  of  the  revenue  and  city  tax  on  the  lot  leased  to 
appellant's  estate,  according  to  the  evidence  of  Walden  and  Ren^ 
linger,  the  only  two  witnesses  examined  on  the  subject,  would  be 
for  five  years,  only  $16,  when  the  term  charged  for  is  only  three 
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yean;  but  this  tax  as  charged  in  tiie  acoount  is  $38.7 5,  whieh  ia 
an  apparent  error;  the  receipts  for  the  payments  would  be  the 
most  satisfactory  evidence,  it  scans  that  appellee  got  a  credit  for 
the  whole  $38.76. 

Nor  was  the  evidence  snfiScient  to  authorize  the  credit  for 
$258.06  ''bill  of  iron  from  Pittsburg/'  February  9,  1861/' 

Beynond,  the  only  witness  who  speaks  of  tiie  iron,  says  hia 
recollection  is  that  Mr.  L.  Lawrey  spoke  to  Mr.  R.  G.  Beverly 
about  sending  for  a  bill  of  iron  to  Pittsburg,  Pa.;  whether  Mr. 
Lawrey's  request  was  complied  with  I  know  not;  the  claim  should 
not  be  allowed  on  such  evidence. 

As  the  case  had  been  transferred  to  equity,  it  would  seem 
proper  to  have  referred  it  to  the  master,  to  audit  and  state  1^ 
accounts  between  the  parties.  The  credits  endorsed  on  the  notes 
are  charged  in  the  account,  and  it  does  not  very  distinctly  appear 
whether  they  are  not  twice  allowed,  and  this  court  has  no  time  to 
undertake  the  statement  of  accounts,  a  duly  which  properly 
belongs  to  the  master. 

It  may  be  presumed  that  the  account  with  appellee  was  created 
by  intestate  by  reason  of  the  indebtedness  of  the  former,  and  with 
the  mutual  understanding  that  for  goods  furnished,  and  money 
paid  for  intestate  appellee  should  be  credited  on  the  notes,  and 
the  statute  of  limitations  would  in  that  case  be  unavailing. 

But  for  the  reasons  herein  stated  the  judgment  must  be  reversed 
and  the  cause  remanded  with  directions  for  further  pixxseedings, 
and  the  parties  should  be  allowed  to  make  additional  proof,  if  it 
should  be  desired. 

Turner,  for  appellant. 
Vance,  for  appetlee. 
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and  Surety— Appeal  Bondr-No  Snpenedeas  Iisaed. 

The  mere  execution  of  a  supersedeas  bond,  without  the  ^iwmapoe  of 
the  order  of  supersedeas,  will  not  render  the  sureties  liable  for  costs  in 
the  previous  suits  and  rents  and  damages  for  being  kept  out  of  the 
possession  of  the  property  in  litigation,  during  the  pending  of  the 
appeals. 
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Opinion  of  the  Oourt. 
APPEAIi  FBOM  JBFFXBSON  0IB0T7IT  OOUBT^  OOMXON  PUSAS  DIVISION. 

June   17,  1871. 

Opinion  of  ths  Coubt  by  Judob  ELibdin  : 

In  a  suit  in  equity  in  the  Louisville  chancery  court^  between 
opposing  members  of  a  disrupted  congregation  of  colored  Meth- 
odists for  the  possession  and  control  of  a  church  edifice^  from  the 
use  of  which  each  parly  sought  to  exclude  the  other,  two  super- 
sedeas bonds  were  executed  by  the  appellee^  as  surety  for  the  most 
unsuccessful  party,  in  substantial  conformity  with  the  provisions 
of  section  887  of  the  Civil  Code  of  Practice,  as  prerequisite  to  the 
obtaining  of  writs  of  supersedeas  to  stay  the  enforcement  of  judg- 
ments rendered  in  the  cause.  The  contemplated  appeals  were 
both  unsuccessfully  prosecuted,  one  of  them  being  dismissed  for 
want  of  jurisdiction  in  this  court,  and  the  other  resulting  in  an 
affirmance  of  the  judgment  which  the  appellants  sought  to  have 
reversed;  but  no  supersedeas  was  issued  in  either  appeal,  as 
required,  to  stay  the  proceedings  of  the  chancery  court  (Civil 
Code,  section  886). 

This  action  was  instituted  against  tiie  appellee  as  surety  in 
said  bonds  for  the  recovery  of  costs  expended  in  the  previous 
suit,  and  rents  and  damages  for  being  kept  out  of  the  possession 
of  the  property  during  the  pendency  of  the  appeals  in  this  court 

The  principal  ground  of  defense  relied  on  by  the  defendants 
was  one  of  law.  That  the  mere  execution  of  the  bonds  did  not 
have  the  effect  of  superseding  the  judgments,  and  no  orders  of 
supersedeas  having  been  issued,  the  execution  of  the  bonds  inter- 
posed no  obstacle  to  tiie  enforcement  of  the  judgments,  and  there- 
fore did  not  operate  to  devolve  any  responsibility  on  the  defend- 
ant. With  an  agreed  statement  of  facts  the  cause  was  submitted 
to  the  court  for  trial  without  the  intervention  of  a  jury;  and  a 
judgment  was  rendered  dismissing  the  petition;  and  to  reverse 
that  judgment  this  appeal  is  prosecuted.  There  is  no  evidence 
conducing  to  show  that  the  appellees  agreed  to  waive  the  issual 
of  orders  of  supersedeas,  or  that  tiiey  accepted  tiie  bonds  as  com- 
mon law  obligations,  for  their  securily  in  the  event  of  the  unsuc- 
cessful prosecution  of  the  appeal 

In  the  case  of  Heed  v.  Lander,  6  Bush,  698,  this  court  held 
that  neither  the  order  of  appeal  nor  the  execution  of  an  appeal 
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bond  constituted  a  supersedeas,  and  hence  the  judgment  not  being 
suspended,  because  the  proper  order  of  supersedeas  was  not  issued, 
ten  per  cent  damages  ootdd  not  be  awarded  on  its  affirmance  by 
this  court 

In  this  case  the  stipulations  of  the  bonds  are  substantially  the 
same  in  relation  to  rents,  damages  and  costs,  and  we  are  unable  to 
see  how  the  surely  can  be  exempt  from  responsibilily  for  damages, 
and  yet  liable  on  his  bonds  for  rents  or  costs ;  and  especially  so, 
as  no  sufficient  reason  appears  for  giving  effect  to  the  bonds  as 
common  law  obligations. 

Wherefore,  no  error  being  perceived  in  the  judgment,  the  same 
is  affirmed. 


Harrison,  for  appellant. 
Harlan  46  Newman,  for  appellee. 


John  Westebman  v.  Gottlieb  Lbtteble^  fto. 


Pleading*— Onaidians  and  Ward— Sight  to  Bzing  Action. 

A  petition  by  a  ward  to  asoertain  how  funds  were  being  held  by  a 
guardian,  what  disposition  had  been  made  of  the  same,  the  amount 
due  each  wurd,  and  to  enforce  payment,  held,  sufficient  allegations  to 
authority  bringing  the  action,  and  uphold  a  judgment  for  the  true  amount 
when  ascertained,  against  the  guardian  and  his  sureties. 

APPEAL  FBOM  JXVFBB80N   CIB017IT  OOUBT^   OHANOEBY  DIVISION. 

June  26,  1871. 

Opinio:?  of  the  Coubt  by  Jubqe  Pbtebs  : 

The  ground  mainly  relied  upon  for  a  reversal  of  the  judgment 
in  this  case  is  that  it  was  not  authorized  by  the  pleadings. 
'  The  petition  charges  that  a  portion  of  tiie  money  or  funds 
which  came  to  the  hands  of  Billings  as  administrator  he  had 
charged  himself  with  as  guardian  of  plaintiffs  and  the  balance  he 
still  retained  as  administrator  of  the  father  of  plaintiffs,  but  that 
they  had  no  means  of  ascertaining  the  respective  amounts. 

It  is  certainly  true  according  to  the  evidence  that  the  portion 
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of  the  funds  to  whioh  appellee  John  M.  Letterle  was  entitled, 
Billings  held  as  administrator^  for  it  does  not  appear  that  he  ever 
had  a  gnardian,  and  he  had  attained  the  age  of  21  years  before 
Billings  settled  his  accounts  with  the  county  court,  and  the  por- 
tion of  the  funds  to  which  the  wards  of  Billings  were  entitled  he 
had  charged  himself  with  as  guardian ;  but  that  they  were  so  held 
by  him,  it  does  not  appear  that  the  wards  knew.  This  suit  was 
brought  to  ascertain  how  they  were  held,  the  amount  due  to  each 
of  the  appellees,  and  to  enforce  payment 

The  allegations  must  be  regarded  as  altogether  sufficient  to 
institute  an  investigation  to  ascertain  in  what  character  Billings 
held  the  funds  and  to  uphold  a  judgment  for  the  true  amount 
when  ascertained  against  Billings  and  his  sureties  respectively 
for  the  amount  held  by  him  as  guardian  against  him  as  such  and 
the  surety  on  his  guardian  bond,  and  for  the  amount  held  by  him 
as  administrator,  against  him  as  such,  with  his  surety  on  his 
administration  bond,  and  so  the  judgment  was  rendered. 

The  facts  stated  in  the  affidavits  filed  by  appellant  for  a  re- 
hearing of  the  case,  if  admitted,  do  not  constitute  a  good  defense 
to  this  action,  for  having  charged  himself  as  guardian  with  the 
funds,  whatever  disposition  Billings  may  have  made  of  them  after 
that,  could  make  no  difFerenoe,  his  surely  as  guardian  would  be 
responsible  to  his  wards ;  but  whether  or  not  Driesback  would  be 
responsible  to  appellant,  if  the  money  of  the  wards  was  put  into 
the  late  firm  of  Billings  &  Driesback  and  used  by  that  firm  and 
Driesback  knew  at  the  time  it  was  their  money,  is  a  questitm  not 
made  by  the  pleadings,  and  not  before  us  for  determinatioiL 

The  allegations  of  the  petition  being  sufficient  to  uphold  the 
judgment,  which  is  fully  sustained  by  the  evidence,  it  must  be 
(iffirmed* 

Muir  <&  Bijvr,  OaertmeU,  for  appellant. 
T.  W.  Oibson,  for  appellee. 
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Thomas  Flobbnob  v.  W.  L.  Teoutman's  Admb.^  &c- 

Partiea— HeixB  Made  Parties  to  dose  Mortgage  Claim. 

Where  a  party  purchaBes  hind  at  a  decretal  sale,  agreeing  that  the 
mortgagor  shall  have  the  right  to  redeem,  and  later  transferred  his  claim 
to  the  purchase  to  a  third  party,  in  an  action  by  the  latter  to  foredose, 
the  heirs  of  the  original  purchaser  must  be  made  parties. 
Lien  for  Parchase  Money. 

Transfer  to  third  party,  does  not  pass  title. 

APPEAL  FBOM  HABDIN   CIBCniT   COUBT. 

December  7,  1871. 

Opinion  of  the  Couet  by  Judge  Lindsay  : 

We  think  there  can  be  no  doubt  of  the  fact  that  it  was  agreed 
between  Troutman  and  Florence  before  the  sale  made  in  satisfac- 
tion of  the  judgment  in  favor  of  Brown  and  others,  that  Florence 
was  to  have  the  privilege  of  redeeming  the  land  in  case  it  was 
bought  by  Troutman. 

The  transaction  with  Samuel  Jacobs  &  Co.  does  not  seem  to 
have  been  a  sale  to  them  by  Troutman  of  the  Florence  land,  bui 
rather  of  the  daim  he  held  against  Florence  for  the  redemption 
of  said  land.  The  paper  exhibited  by  them  which  purports  to 
evidence  a  sale  of  the  land  is  not  signed  by  Troutman,  and  the 
evidence  of  Hoblegill,  which  is  corroborated  by  all  the  circum- 
stances developed  by  the  record,  not  only  rebuts  the  idea  of  any 
such  sale,  but,  we  think,  establishes  satisfactorily,  that  he  (Trout- 
man) accepted  the  merchandise  account,  and  the  agreement  of 
Samuel  Jacob  &  Co.  to  deliver  to  him  the  three  Hardin  county 
bonds  in  full  satisfaction  of  his  claim  against  Florence,  and  that 
he  agreed  that  the  same  should  be  paid  to  them.  This  agreement 
passed  i6  them  the  benefit  of  Troutman's  lien  upon  the  land  to 
secure  the  judgment  of  the  claim  against  Florence,  and  author- 
ized him  to  make  payments  to  them  in  the  extinguishment  of  the 
same.  Hence  the  lands  of  Florence  are  liable  only  for  the  bal- 
ance due  from  him  to  Samuel  Jacob  &  Co.,  and  the  court  erred 
in  adjudging  them  to  be  sold  in  satisfaction  of  tiie  amount  still 
vol.  4—26 
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due  and  owing  from  them  to  Trontman.  It  seems  that  Troutman 
procured  a  conveyance  of  said  land  under  his  purchase  at  the 
decretal  sale^  and  therefore  held  the  legal  title  to  the  same  at  the 
time  of  his  death.  His  heirs  should  have  been  made  parties  to 
this  action  before  judgment^  In  order  that  the  court  might  be  abl€ 
to  pass  their  title  to  the  purchaser. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  the  circuit  court  to  cause 
the  heirs  of  Troutman  to  be  made  parties  to  this  action  and  for 
further  proceedings  consistent  with  this  opinion. 

Sweeney  &  8.,  for  appellant. 
Wintersmith,  for  appellee. 


CUBATOBS  OF  KENTUCKY  ITnIVEESITY  V.  SaNPOBD  McBbAYEB^  &0. 

Altemative  Pleading— Recovery  On. 

An  aUegation  in  a  petition  'i^hat  'A'  had  subscribed  and  paid  for,  or 
bought,  etc./'  hdd,  to  be  an  alternative  pleading,  one  showing  no  cause 
of  action,  a  judgment  on  the  petition  is  erroneous. 


APPEAL  PBOM  MEBCBB  CIBCT7IT  OOUBT. 
December  14,  1870. 

Opinion  op  the  Coubt  by  Judge  Fetebs  : 

If  the  author  of  the  brief  for  appellant^  to  which  no  name  is 
signed,  had  turned  to  section  77,  Civil  Code,  much  time  and  labor 
might  have  been  saved,  which  was  wasted  in  discussing  imaginary 
questions. 

In  the  case  of  McBrajer  v.  AUin,  etc,  it  is  distinctly  alleged 
in  the  petition  that  iwo  hundred  and  seven  dollars  and  23  cents  is 
the  balance  of  the  debt  due,  with  $1.25  costs,  and  a  judgment 
requiring  appellant  to  pay  into  court  $1,220  was  both  unreason- 
able and  without  sanction  of  law. 

Moreover,  it  is  alleged  in  the  petition  alternatively,  that  Allen 
had  subscribed  and  paid  for,  or  bought,  two  Bacon  College  scholar- 
ships of  $500  each;  if  he  had  subscribed  and  paid  for  them,  he 
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being  at  the  time  a  citizen  of  Meroer  county  he  plight,  under  the 
act  of  1866,  1  volume  Seas.  Acts,  p.  68,  be  entitled  to  have  the 
money  refunded  to  him;  but  the  act  makes  no  such  provision  as 
to  stock  or  scholarships  bought,  and  as  pleadings  are  to  be  taken 
most  strongly  against  the  pleader,  if  he  states  his  case  in  the  alter- 
native, and  in  one  state  of  case  shows  he  has  no  cause  of  action,  a 
judgment  on  such  a  petition  will  be  erroneous.  The  case  of 
Carter  v.  the  same,  was  by  consent  of  all  parties,  as  is  contended 
by  appellee,  not  only  consolidated  with  the  one  of  McBrayer,  but 
the  judgment  in  the  first  named  case  is  to  be  treated  as  the  judg- 
ment in  both  cases,  consequently  the  judgment  as  to  Carter  is  also 
before  us,  and  as  the  court  had  no  legal  authority  to  render  a 
judgment  against  appellant  for  $1,220  to  pay  two  hundred  and 
seven  dollars  and  23  cents,  neither  had  it  authority  to  render 
judgment  for  the  $1,220  to  pay  a  debt  of  less  than  $100.  But 
the  quarterly  oourt  had  no  jurisdiction  to  render  any  such  judg- 
ment 

Wherefore,  the  judgments  against  appellant,  the  Kentucky  Uni- 
versity are  reversed,  and  the  cause  remanded  for  further  proceed- 
ings consistent  herewith,  if  upon  the  return  of  the  cause  appellee 
McBrayer's  representative,  and  Carter  should  obtain  leave  to 
amend  their  petition,  appellant  should  be  permitted  to  file  an 
answer. 

Thompson  dk  Daviess,  for  appellant, 
^yle,  for  appellee. 


JoHV  A.  BosTOK^  fto.  V.  B.  E.  Little^  fto. 

Inf antft— AvoidinK  Deed-— Estoppel. 

Infante  who  executed  a  deed  of  eonveyanoe  bef<»e  tliej  became  21 
yean  of  age,  are  not  estopped  fiom  avoiding  some  after  tliej  become 
of  age. 

APPEAL  FBOX  MABIBOir  OIBOUIT  OOUBT. 

November  1,  1870. 
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Opinion  of  thb  Ooubt  by  Judoe  Habdin: 

It  sufficiently  appears  that  both  the  appellee  Mrs.  Taylor  and 
her  sister  Bettie  Little  were  under  21  years  of  age  when  they 
acknowledged  the  deed  to  Shackelford ;  and  no  grounds  of  estoppel 
appear  in  this  record  to  prevent  either  the  surviving  sister  or  the 
heirs  of  the  deceased  one  from  avoiding  the  deed  as  to  them^ 
much  less  the  appellee  Robert  E.  Little^  who  was  not  only  an 
infant  when  the  deed  was  made^  but  did  not  even  attempt  to  unite 
in  it.  A  right  of  recovery  was,  therefore^  manifested  in  each  of 
the  appellees,  both  as  heirs  of  Thomas  G.  Ldttle  and  of  said  Betr 
tie  Little,  but  it  seems  to  us  that  the  judgment  is  radically  erro- 
neous in  being  made  to  include  for  each  of  them  one-fifth  of  the 
improvements  as  well  as  the  groxmd  Thomas  G.  Little  himself 
acquired  his  title  subject  to  the  right  of  Shackelford  to  the  brick 
of  the  burned  building,  and  whatever  rights  the  appellee  Robert 
E.  Little  might  have  in  some  contingency  respecting  the  improve- 
ments made  by  the  appellants  and  Cuzick,  he  not  having  attempted 
to  convey,  we  are  satisfied  the  claim  of  the  appellants  for  improve- 
ments should  have  been  upheld  so  far  as  those  improvements  were 
constituted  by  the  brick  originally  purchased  by  Srackelford,  and 
so  far  also  as  the  rights  of  the  appellee  are  enf orcible  by  avoiding 
the  acts  of  said  Bettie  Little  and  Mary  Taylor  as  grantors  in  the 
conveyance  to  Shackelford. 

Whether  or  not  the  appellants  stand  in  an  attitude,  with  refer- 
ence to  Robert  E.  Little's  claim,  respecting  the  improvements, 
other  than  the  brick  purchased  by  Shackelford,  to  entitle  them  to 
protection  under  section  1  of  article  1  of  chapter  70  of  the  Revised 
Statutes,  is  a  question  we  need  not  now  decide,  as  it  does  not 
appear  to  so  divide  the  lot  as  to  pay  off  at  least  one-fifth  part, 
according  to  its  value  remaining  only  improved  as  when  Shackel- 
ford purchased,  and  subject  to  his  right  to  the  brick,  and  leaving 
to  the  appellants  all  their  valuable  and  lasting  improvements, 
which  should  have  been  done,  if  practicable,  according  to  a  weU 
settled  principle  of  equity  independent  of  the  statute  referred  to. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


Caperton,  far  appellant. 
Tvmer,  Little,  for  appellee. 
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AifDBBW  Tbumbo^  &o.,  i;.  Thos.  Babbbb,  &o. 

FxAudvlent  ConyeyAnoe— Parent  and  Child— No  Consideration. 

A  conveyanoe  by  a  father  to  his  son  of  a  burge  amount  of  property 
without  a  visible  change  of  poesession,  and  at  a  time  when  the  father 
was  heavily  involved,  and  in  the  absence  of  proof  that  the  son  had  paid 
any  of  the  purchase  price,  or  was  able  to  do,  hdd  to  be  fraudulent  as 
to   creditors   of  the  father. 


APPBAL  FBOM  FLEMING  CIBOUIT  COUBT. 

February   1,   1871. 

Opinion  op  thb  Coubt  bt  Judge  Pbtbbs  : 

In  1854,  Lee  and  Grant  owned  jointly  a  farm,  mills,  and 
dwelling  house,  etc.,  on  Licking  river  in  Fleming  comity.  Gault 
sold,  as  he  proves,  to  Thomas  Barber,  Sr.,  his  interest  in  said 
property,  and  Lee  and  Barber  then  made  partition,  Lee  taking 
the  farm,  and  Barber  the  mills,  houses,  etc,  on  the  river.  And 
on  the  8rd  of  July,  1854,  Lee  conveyed  the  same  to  Thomas 
Barber,  Sr.,  and  Margaret,  his  wife,  Daniel  Barber,  George  Bar- 
ber, and  Thomas  Barber,  Jr.,  the  three  last  being  the  sons  of 
Thomas  Barber,  St. 

In  April  of  the  same  year  Isaac  Trumbo  conveyed  in  consider* 
ation  of  $1,000  to  Thomas  Barber,  Sr.,  Daniel  Barber,  George 
Barber,  Thomas  Barber,  Jr.,  and  Robert  A.  Caldwell  a  mill  lot 
containing  one  acre  with  a  dwelling  house  and  mill  on  the  oppo- 
site side  of  Licking  river  to  the  property  conveyed  to  the  Barbers 
by  Lee,  and  in  Bath  county.  Subsequently  Caldwell  sold  and 
conveyed  his  interest,  being  the  one-half  in  said  mill  property  for 
the  consideration  recited  in  the  deed  to  the  Barbers. 

In  1859,  Thomas  Barber,  Sr.,  George  Barber  and  Thomas  Bar- 
ber, Jr.,  conveyed  all  their  interest  in  one-half  of  the  properly 
purchased  of  T.  Trumbo  to  Daniel  Barber  in  consideration  that 
he  had  sold  and  released  to  them  all  his  interest  in  the  mills,  etc., 
in  Fleming  county.  This  deed  bears  date  the  2nd  of  March, 
1869,  and  on  the  17th  day  of  the  same  month  Thomas  Barber,  Sr., 
conveyed  his  interest  in  the  Fleming  properly,  designated  as  one- 
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fifth,  to  Thomas  Barber,  Jr.,  for  the  recited  consideration  of 
seven  hundred  dollars  in  hand  paid.  And  this  suit  was  brought 
on  the  1st  day  of  February,  1861,  by  appellants  to  set  aside  the 
last  named  conveyance,  as  fraudulent  and  to  subject  the  property^ 
or  the  interest  of  Thomas  Barber,  Sr.,  therein  to  the  payment  of 
debts,  which  they  allege  he  owed  them  prior  to  said  conveyance, 
and  for  which  they  had  judgments  and  executions  with  returns  of 
nulla  bond. 

In  the  petition,  it  is  alleged  that  the  purchase  of  the  Fleming 
property  was  made  by  Thomas  Barber,  Sr.,  and  the  payments  were 
made  by  him,  that  his  wife  had  no  estate,  his  sons  were  young 
men,  two  of  them  just  over  21  years  of  age,  and  one  of  them  had 
not  arrived  at  that  age  when  the  purchase  was  made  of  Gault,  that 
they  had  no  means,  and  it  is  also  alleged  that  when  the  last  con- 
veyance was  made  by  T.  Barber,  Sr.,  of  all  his  interest  to  his  son 
on  the  17th  day  of  March,  1859,  the  recited  consideration  was  not 
paid,  nor  any  part  thereof,  nor  has  any  part  been  paid  since; 
that  the  son  had  not  the  means  to  pay  the  same,  but  that  the 
conveyance  was  made  with  the  fraudulent  design  to  prevent  the 
creditors  of  the  father  from  subjecting  it  to  the  payment  of  their 
debts. 

As  to  the  original  purchase  from  Gault,  it  is  shown  very  clearly 
that  the  money  and  means  to  pay  him  were  furnished  by  Thomas 
Barber,  Sr,,  for  Gault  proves  the  first  payment  of  $400,  or  $500, 
was  made  with  the  proceeds  of  a  jack  which  the  father  owned, 
and  had  sold,  and  the  other  two  payments  were  made  by  assign- 
ing to  him  two  notes  of  $800  each,  on  Jackson,  which  were  given 
to  Thomas  Barber,  Sr.,  for  the  xmpaid  price  of  a  tract  of  land 
which  he  had  sold  to  Jackson,  and  Lee  and  Swing  prove  they  got 
the  notes  from  Gault 

Then  as  to  the  sale  by  the  father  to  the  son,  certainly  no  money 
was  paid  when  the  deed  was  written.  Pickrell,  the  draftsman, 
proves  that ;  Dudley,  the  clerk,  saw  no  money  paid  to  the  grantor, 
he  saw  young  Barber  with  some  money  on  that  occasion,  and 
says  he  paid  him  his  fees  for  taking  the  acknowledgement  and  for 
recording  the  deed,  but  has  no  recollection  of  seeing  any  money 
paid  to  the  grantor. 

Adams,  the  only  witness  who  speaks  of  any  money  having  been 
paid  at  any  time,  says  in  his  examination  in  chief:  There  was 
some  money  paid  at  the  time  spoken  of  in  the  clerk's  office,  but 
the  amount  I  do  not  recollect;  to  whom  the  money  was  paid,  he 
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does  not  say,  but  at  the  close  of  his  deposition  he  does  say  there 
was  money  paid  by  Thomas  Barber,  Jr.,  to  Thomas  Barber,  Sr., 
the  amount,  however,  he  could  not  recollect;  it  was,  as  he  says, 
paid  in  the  clerk's  office. 

It  is  worthy  of  notice,  that  in  a  transaction  of  this  magnitude 
to  these  parties,  that  no  one  of  those  present  should  have  been 
called  on  to  witness  the  payment  of  the  money,  out  of  the  crowd 
which  seems  to  have  been  there  on  that  occasion,  and  that  the 
attention  of  no  one  should  have  been  called  specially  to  it  The 
father  was  heavily  indebted  at  the  time  this  deed  was  made,  the 
parties  lived  t(^ther;  after  the  deed  was  made  they  continued 
to  live  as  they  had  lived  before,  and  no  visible  change  had  been 
made  in  their  business.  The  son  could  not  have  been  ignorant 
of  the  father's  involvements  and  fails  not  only  to  prove  that  he 
paid  the  money  for  the  property ;  but  fails  to  prove  tiiat  $700  was 
a  sum  that  he  could  conveniently  raise,  or  that  he  had  money  at 
the  time,  or  how,  or  where  he  got  it — ^facts  which  if  true  were 
susceptible  of  proof. 

And  it  may  be  mentioned  as  a  significant  fact  that  the  father 
neither  answers  the  petition,  nor  is  called  on  as  a  witness  to 
testify,  although  he  might  have  been  made  competent  The 
recitals  in  the  deed  are  not  evidence  against  strangers  to  it,  and 
the  transaction  is  not  strengthened  by  anything  in  the  deed. 

From  all  the  facts  and  circumstances,  therefore,  we  are  con- 
strained to  the  conclusion  that  the  deed  of  the  17th  of  March, 
1869,  from  Thomas  Barber,  St.,  to  Thomas  Barber,  Jr.,  was  made 
to  hinder  and  delay  the  creditors  of  the  former,  and  in  fraud  of 
their  rights,  and  that  the  evidence  is  wholly  insufficient  to  estab- 
lish the  payment  by  the  grantee  of  the  recited  consideration. 
Wherefore,  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  subject  the  interest  of  Thomas  Barber,  Sr.,  in 
the  property  described  in  the  pleadings  and  title  papers  to  the 
payment  of  appellant's  debts,  it  being  one-fifth  and  one-fourth  of 
one-fifth  which  he  derived  by  the  release  of  Daniel  Barber  to 
himself  and  others  in  the  Fleming  property  for  their  interest  in 
the  Bath  property  and  for  other  proceedings  not  inconsistent 
herewith. 

Lacy,  for  appeUani. 
Throop,  far  appellee. 
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L.  Stttes,  &o.,  v.  G.  W.  Riley,  &c. 

Lien— Interest!  Note— Rdease  Of. 

The  giving  of  a  note  for  the  interest  on  a  lien,  is  not  a  new  debt, 
but  the  legal  inurement  of  the  lien  debt,  and  an  endorsed  credit,  nor 
taking  of  personal  security  without  other  evidence  of  actual  acceptance 
as  partial  payment,  cannot  be  considered  as  a  release  of  the  lien,  pro 
tanto. 

APPEAL  FBOM  MABION  CIBOUIT  OOUBT. 
October  12,  1870. 

Opinion  of  the  Ooubt  by  Judge  Bobebtson  : 

If,  as  urged  by  Riley's  counsel,  Styles  was  not  entitled  to  inter- 
est on  the  unpaid  notes  for  his  land  since  the  declaration  of  Bray's 
bankruptcy,  still,  as  he  was  charged  with  interest  on  his  larger 
note  as  purchaser  from  the  assignee  without  a  credit  for  the  lien 
notes,  he  was  charged  virtually  with  interest  on  his  own  money 
and  the  allowance  complained  of  was,  in  effect,  but  a  centralization 
of  the  unjust  charge  of  interest  against  him. 

The  note  for  $274  seems  to  have  been  given  for  interest  on  the 
lien  notes  for  the  year  1865.  That  incidental  interest  was  not  a 
new  debt,  but  the  legal  inurement  of  the  lien  debt,  and  neither 
the  endorsed  credit  nor  the  taking  of  personal  securily  without 
other  evidence  of  actual  acceptance  as  partial  payment  can  be 
considered  as  tantamount  to  a  release  of  the  lien  pro  tanto.'  It 
seems  to  us,  therefore,  that  the  lien  still  subsists  for  so  much  of 
the  note  for  $274  as  was  for  interest  The  decree  disallowing  the 
whole  of  the  note  is  therefore  adjudged  erroneous. 

But  the  disallowance  of  the  $60  note  was  right 

Wherefore,  the  judgment  is  reversed,  and  the  cause  rraianded 
for  a  credit  of  the  note  for  $274  to  the  extent  hereinbefore  indi- 
cated. 

Thomas,  for  appellants. 
RvsseU  &  A.,  for  appellees. 
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Opinion  of  the  Ooort. 


W.  F.  MoNamaba,  ko.,  v.  Jamss  W.  Sibuey,  &c. 

IXiicoyery^-nndiacloMd  Paymentt-^^ontlnnanco— Pleading. 

Where  an  anewer  to  a  petitimi  to  foredoee  a  mortgage  sliows  ondia- 
eloaed  paymente,  and  a  charge  of  usury,  tho  defendant  would  be  entitled 
to  time  for  preparation,  and  an  order  of  diecovery. 

APPXAL  FBOM  CAMPBELL  CUBOUIT  COUBT. 

September  15,  1870. 

Opinion  of  the  Coitbt  by  Judgb  Sobebtson  : 

The  statute  requires  no  demand  or  affidavit  in  this  case, 
especially  as  there  is  no  administrator. 

But,  while  the  pleadings  and  exhibits  manifest  a  right  to  fore- 
close the  mortgage,  in  due  time,  for  whatever  may  be  due  upon  it> 
the  all^ations,  in  the  answer,  of  undisclosed  payments  and  of 
usuary  to  a  large  amount  not  precisely  ascertained  by  the  appel- 
lants, but  known  by  the  appellees,  though  vague  and  indefinite, 
were  nevertheless  issuable,  and,  rents  averred  by  the  appellees, 
entitled  the  appellants  to  some  time  for  preparation  either  by 
requiring  a  discovery  or  by  an  inquisition  before  the  master. 

The  forced  submission  for  final  decree  only  a  few  days  after 
the  filing  of  the  answer  was  therefore  premature  and  unautJiorized, 
and  the  judgment  for  foreclosure  and  sale  erroneous,  especially 
as  payments  and  reclaimable  usury  to  some  extent  as  alleged  are 
not  controverted  by  the  appellees. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  by  a  discovery  the  appellants  have  not 
yet  prayed  for ;  and  for  otherwise  litigating  the  question  of  alleged 
payments  and  usury. 

HaUam,  for  appellania. 
Benton,  for  appellees. 
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SoHOLL  ft  Adamb  i;.  T.  O.  &  T.  C.  Bbonstok 

Pleading— Amended  Petition  and  Se^ee— InsnAciency.. 

Wliere  the  original  petition  distinctly  sets  out  «  eanee  of  aetion,  it 
is  not  error  for  the  court  to  refuse  the  filing  of  an  amendment,  and  a 
reply  which  oontaine  no  available  allegations  other  than  those  stated 
in  the  originals. 

APPEAL  FROM  POWEIX  OIBOUIT  OOUBT. 

October  10,  1871. 

Opinion  of  thb  Ooitbt  by  Judgb  Pbtebs  : 

A  judgment  may  by  a  proceeding  in  equity  be  avoided  for  fraud 
nnqueetionably.  In  this  case  the  answers  of  defendants  were  filed 
in  August^  1870,  denying  all  fraud  and  mistake  in  rendering, 
and  entering  the  judgment,  or  in  its  procurement,  and  the  cause 
appears  to  have  been  heard  in  March,  1871,  without  objection  on 
the  part  of  appellants.  The  denials  in  the  answers  are  most  elab- 
orate and  full,  and  there  was  no  proof  taken  to  sustain  the  allega- 
tions of  fraud,  or  mistake,  and  consequently  the  court  below  could 
do  nothing  less  than  dissolve  the  injunction,  and  dismiss  the 
petitions. 

The  only  available  grounds  for  relief  were  that  the  judgment 
was  procured  by  fraud  or  mistake,  those  charges  were  distinctly 
and  sufficiently  made  in  the  original  petitions.  The  amended 
petitions  and  replies  as  they  are  called  contained  no  available  alle- 
gations other  than  these  stated  in  the  originals,  and  no  error  was 
committed  by  the  court  in  refusing  to  permit  them  to  be  filed. 

Judgment  affirmed. 

J.  H.  Schollj  for  appellant.  , 

Turner,  far  appellee. 
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Opinion  of  the  Oouit. 


Thos.  J.  Pbbwitt  t;.  H.  MoEutOT. 

Jurisdiction— CiTcoit,  QuaxttAj  Courts— Amount  in  Contxoyersy. 

In  an  action  for  150.00  actual  damages,  and  $50.00  panitive  damages, 
the  amount  as  a  whole  is  sufficient  to  give  the  Circuit  Court  original 
jurisdicti<»,  under  sees.  18,  24  ami  20,  Civ,  Code. 

APPBAX   FBOM   MABION    OIBOXJIT    OOUBT. 

October  8,  1870. 

Opinion  op  the  Ooubt  by  Judge  Fetebs: 

As  it  may  be  some  coiiBolation  to  attorneys  and  client  who  feel 
80  great  solicitude  to  have  the  law  correctly  settled,  and  so  little 
interest  in  the  amoxmt  in  controversy,  this  court  is  disposed  on 
that  account  to  extend  the  opinion. 

It  is  said  in  the  petition  for  a  re-hearing  in  the  opinion  of 
attorneys  that  by  the  opinion  delivered  in  this  case  this  court  has 
settled  the  doctrine  that  a  plaintiff  may  sue  for  fifty  dollars  In 
the  circuit  court 

While  plaintiff  below  alleges  in  his  petition  that  the  actual 
damages  sustained  by  him  for  the  wounding  and  killing  of  his 
hogs  by  defendant  was  fifty  dollars  still  he  claims  for  punitivt?*. 
damages  in  his  petition  fifty  dollars  more  making  in  all  one 
hundred  dollars  claimed  in  damages.  Can  it  be  said  then  and 
will  counsel  contend  when  a  party  claims  damages  to  the  amount 
of  one  hundred  dollars,  that  that  sum  is  not  the  amoxmt  in 
controversy?  How  is  the  matter  (as  to  amount)  in  controversy 
to  be  determined  otherwise  than  by  the  amoimt  for  which  judgment 
is  asked? 

Reference  is  made  to  by  the  attorneys  to  sections  2^  and  29 
Code.  The  first  of  which  provides  that  "The  quarterly  courts 
have  jurisdiction  of  all  actions  for  the  recovery  of  money,  or 
personal  property  where  the  matter  in  controversy,  exclusive  of 
interest  and  cost  does  not  exceed  one  hxmdred  dollars  in  value; 
and  of  inquests  upon  idiots  and  lunatics ;  and  of  all  other  actions 
and  proceedings  of  which  justices  of  the  peace  have  jurisdiction." 
Sec.  29  provides  "The  courts  of  justices  of  the  peace  shall  have 
jurisdiction  exclusive  of  the  Circuit  Court;  but  concurrent  with 
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the  quarterly  court  of  all  actions,  and  proceedings  for  the 
recoveiy  of  money,  or  personal  property  where  the  matter  in 
controversy,  exclusive  of  interest  and  cost,  does  not  exceed  fifty 
dollars  in  value;  and  in  other  cases  specially  provided  for  by 
Statute." 

By  Sec.  18  Civil  Code.  Circuit  Courts  have  original  jurisdic- 
tion over  all  actions,  and  proceedings  for  the  enforcements  of 
civil  rights,  or  redress  of  civil  wrongs  except  where  exclusive 
jurisdiction  is  given  to  other  courts. 

The  jurisdiction  given  to  quarterly  courts  by  Sec.  £i  Supra 
for  the  recovery  of  money,  or  personal  property  where  the  matter 
in  controversy  exclusive  of  interest  and  cost  does  not  exceed  one 
hundred  dollars  in  value  is  not  exclusive  of,  but  is  merely  con- 
current with  the  Circuit  Court  and  as  the  amount  demanded  in 
the  petition  is  the  amount  in  controversy,  it  must  result  that  the 
circuit  court  had  jurisdiction,  since  one  hxmdred  dollars  are 
demanded  in  the  petition. 

As  the  jury  had  found  the  damages  sustained  by  appellee  and 
by  section  3,  article  1  of  chapter  50,  B.  S.,  he  was  entitled  to 
double  damages ;  the  court  below  had  the  legal  authority  to  render 
judgment  accordingly. 

Wherefore  the  judgment  must  be  affirmed. 

RusseU  &  Avrit,  for  appeittani. 
Lisle,  for  appellee. 


M.  W.  Lyonb^  &o.  v.  Jambb  O^ssmT. 

Co-Tenancy— Use  and  Occapation^Estoppd  to  Claim  Sent 

Where,  by  the  terms  of  a  deed,  a  hoiue  was  divided  eqnaUy  between 
the  daimante  at  the  time  the  deed  was  given  to  use  by  two  families,  a 
eabsequent  action  cannot  be  maintained  to  recover  for  use  of  a  portion 
of  Uie  house  whidk  was  vacant  at  the  date  of  the  deed. 


APPEAI<  FBOM  FUEKDrG  OIBOUIT   OOUBT. 

October  26,  1870. 


Lyons,  &c.  v.  Cassidy.  401 


Opinion  of  the  Court. 


Opinion  of  the  Ooubt  by  Judge  Peters: 

On  the  Ist  of  January,  1865,  appellants  conveyed  a  part  of  a 
lot  they  then  owned  in  Flemingsburg  to  appellee — ^reciting  in  the 
deed  that  the  house  upon  the  lot  is  not  deeded  away,  but  is  to 
be  kept  in  repair  by  the  parties  to  the  deed,  and  when  taken  down 
as  it  is  a  very  old  house,  the  materials  are  to  be  equally  divided 
between  them;  more  than  one-half  of  said  house  stands  on  the 
groimd  conveyed,  "and  the  parties  wishing  to  use  the  house  in 
common,  while  it  stands,  each  party  is  to  use  the  house  as  it  isi 
now  used  by  the  parties,  it  being  divided  as  near  equally  as  it 
can  be,  each  party  is  to  repair  the  said  house  so  that  two  families 
can  live  in  said  house,  part  of  the  house  being  still  on  the  lot 
not  conveyed  by  this  deed." 

This  action  was  originally  brought  to  recover  rent  for  the  east 
room  up  stairs  of  the  house  referred  to  in  said  deed.  Upon  the 
allegation  that  the  upstairs  not  being  at  the  time  of  the  division 
occupied  no  division  of  the  upper  story  was  made,  that  there  are 
three  upper  rooms,  two  of  which  have  been  from,  the  ?ith  of 
March,  1865,  occupied  by  appellee  and  his  tenant,  while  appel- 
lants have  occupied  but  one  and  therefore,  arj&  entitled  to  recover 
$1.50  per  month  for  the  use  and  occupation  of  sai  1  room. 

An  amended  petition  was  filed  containing  two  paragrap^i.^,  the 
first  one  of  which  somewhat  obscured  by  frequent  references  to, 
and  quotations  from  the  deed,  and  repetitions  concludes  bj  again 
asserting  claim  to  compensation  for  the  rent  of  the  eabt  room, 
the  allegations  therein  being  substantially  the  sfune  as  those  of 
the  original  petition. 

The  second  paragraph  contains  allegations  that  the  house  is  old, 
dilapidated  and  imfit  for  habitation,  and  that  it  is  not  nnly 
dangerous  to  the  occupants  but  to  passers  by,  and  concludes  with 
a  prayer  that  the  court  should  order  it  to  be  taken  down  and  the 
materials  divided.  It  is  also  alleged  that  it  h  in  such  a  state 
of  dilapidation  that  it  can  not  be  repaired. 

The  allegations  are  all  traversed  by  the  answer,  and  tho  relief 
sought  resisted. 

The  petition  was  dismissed  on  final  hearing,  and  the  plaiiltiffs 
below  have  appealed. 

It  appears  from  the  deed  that  the  parties  themselves  had  then 
divided  the  house  as  nearly  equal  as  it  oould  be,  by  which  recital 
appellants  are  estopped,  unless  there  was  fraud,  or  mistake  in 
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the  deed  in  reference  thereto,  neither  of  which  is  charged  In 
the  petition,  and  the  claim  for  rent  oonflequently  could  not  be 
gngtained. 

The  parties  certainly,  from  the  language  of  the  deed,  con^ 
templated  that  it  would  be  necessary  to  take  the  house  down  at 
some  future  period;  but  that  is  inferential,  there  is  no  positive 
stipulation  in  the  deed  that  it  shall  be  done  at  any  particular 
time,  and  as  to  the  necessity  of  doing  it  when  the  suit  was  insti- 
tuted, although  one  witness  is  of  opinion  it  would  be  prudent 
to  repair  it,  still  all  concur  that  it  is  in  a  dilapidated,  and  unsafe 
condition  and  a  maojrity  of  them  express  the  opinion  that  it 
would  be  unprofitable,  and  a  waste  of  means  to  attempt  to  repair 
it^  and  that  the  house  is  liable  to  fall,  that  the  foundation  has 
given  away  and  that  it  is  perhaps  kept  up  by  a  frame  at  one  end. 

Under  these  circumstances  the  court  below  should  have  ordered 
the  house  to  be  taken  down  at  the  joint  cost  of  the  owners  after 
giving  the  tenants  reasonable  time  to  secure  residences  elsewhere. 
The  exceptions  to  Mrs.  Joyce's  deposition  should  have  been 
sustained. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  enter  judgment  and  for  further  proceedings 
consistent  herewith. 

Cord,  for  appellants. 
Andrews,  for  appellee. 


Q.  W.  LuoKBTT^  &o.  V.  Chas.  Bbavon^  &o. 

Bonds— Supplyina  New  Bond,  for  Fonner  One  Bnmt— Court's  Diiezetioii. 

When  the  burnt  reoord  of  a  will  and  the  i»t>bate  thereof,  Is  supplied 
in  the  county  court  by  oral  teotimony,  the  same  court  has  jurisdiction 
either  to  supply,  in  the  same  way,  the  executorial  bond,  executed  at 
the  time  of  the  probate,  or  take  a  new  bond,  with  the  same  or  other 
sureties. 

Sune— Principal  and  Surety. 

The  new  bond  thus  taken,  binds  its  sureties,  to  pay  all  legacies;  and 
it  is  therefore  immaterial  whether  the  amount  of  the  legacy  was  col- 
lected since  or  before  the  date  of  the  new  bond. 


LucKBTT,  &0.  V.  Beavon,  &c.  408 

Opinioii  of  the  Ooart. 


Prindpftl  And  Suxvty— Contribution  From  Old  Sureties— Parties. 

To  entitle  the  sureties  in  a  new  bond,  to  contribution  from  the  sure^ 
ties  in  the  former  bond,  they  must  be  brought  before  the  oourt,  in  the 
action  in  which  they  are  defendants.  It  is  not  the  auty  of  the  plaintiff 
in  the  action  to  do  this  for  them. 

APPEAL  FROM   MABION    OIKCUIT    OOUBT. 

October  11,  1870. 

Opinion  op  the  Court  by  Judge  Eobebtson: 

9 

When  the  burnt  record  of  the  will  and  probate  was  supplied 
in  the  counly  court  by  oral  testimony,  the  same  court  had  juris- 
diction either  t6  supply,  in  the  same  way,  the  executorial  bond 
executed  at  the  time  of  probate,  or  to  take  a  new  bond  with  the 
same  or  other  securities.  The  court  chose  to  take  a  new  bond  in 
lieu  of  the  original.  If  this  discharged  the  original  sureties  from 
all  liability,  the  sureties  in  the  substantial  bond  are  liable  from 
the  date  of  the  burnt  bond.  But  however  this  may  be,  the  new 
bond  expressly  binds  its  sureties  to  pay  all  legacies,  including 
that  to  the  lunatic  for  life,  and  afterwards  to  others;  and  there- 
fore it  is  immaterial  to  this  liability  whether  the  amount  of  that 
legacy  was  collected  since  or  before  the  date  of  the  new  bond. 

Nor  is  it  in  this  case  material  whether  the  new  bond  was  in 
I^gal  effect  a  discharge  of  the  sureties  on  the  burnt  bond,  or 
only  a  supplemental  obligation.  If  merely  supplemental,  the 
sureties  in  it  may  be  entitled  to  contribution  by  those  in  the 
first  bond;  but  the  appellants  have  not  either  shown  who  were 
the  first  parties,  or  requested  them  to  be  made  parties,  or  asked 
any  judgment  against  them.  And  it  was  not  the  duty  of  the 
appellee  to  do  this  for  them. 

We  also  think,  and  especially  as  the  will  so  directed,  that  the 
circuit  court  properly  ordered  the  $1,000.00  to  be  paid  to  the 
committee  of  the  lunatic. 

We  perceive  no  substantial  error  in  the  record. 

Wherefore,  the  judgment  is  affirmed. 

Bvssell,  Averitt,  far  appeUofUs. 
B,  &  F.,  for  appellees. 
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John  MoDaniei.  v.  Wm.  Mattingly. 

Partnenhip— Action  On— When  to  Aocrae. 

M.  &bandoned  a  farm,  the  estate  being  left  in  the  hands  of  MoD^ 
the  other  partner:  Hdd  that  as  the  poeeeBsion  of  McD.  was  not  nn- 
f riendly  to  M.  no  cause  of  action  could  aocrue  in  favor  of  M.  until  the 
character  of  this  holding  was  changed. 

APPICAL  FROM  MC  LEAN   OIBOUIT  OOUBT. 

October  29,  1870. 

Opinion  of  the  Ooubt  by  Judge  Lindsay: 

After  a  careful  analysis  of  the  evidence  we  are  satisfied  that 
it  sustains  the  report  of  the  Master  Commissioner.  We  also  hold 
that  it  was  proper  to  refer  the  accounts  between  the  parties  to 
him  for  settlement 

It  is  not  necessary  to  determine  whether  or  not  the  partnership 
existing  between  the  parties  was  terminated  on  the  11th  of 
ITovember,  1861,  by  the  involuntary  abandonment  by  Mattingly 
of  appellant's  farm.  If  it  was,  still  as  the  partnership  assets 
were  left  in  the  hands  of  McDaniel,  whose  possession  was  cer- 
tainly not  unfriendly  to  Mattingly  no  cause  of  action  could  possi-. 
bly  have  occurred  in  favor  of  the  latter  until  the  character  of  this 
holding  was  changed.  So  long  as  it  continued  McDaniel  must 
be  regarded  as  holding  the  partnership  property,  as  well  for  his 
absent  partner  as  for  himself. 

There  is  no  evidence  that  he  converted  the  same  or  did  any 
act  that  could  be  made  to  bear  the  construction  of  being  unfriendly 
to  McDaniel,  at  any  time  anterior  to  the  beginning  of  the  five 
years  next  preceding  the  institution  of  this  suit  Hence  the  plea 
of  limitation  was  properly  disregarded.    Judgment  affirmed. 

Owens,  for  appellant. 
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D.  S«  1VfTTJi4  V.  David  Colb. 

New  Tzial — Snbmisi&on  to  Jury. 

It  is  error  for  the  court  to  grant  a  new  trial,  where  the  case  was 
submitted  to  the  jury  on  the  evidence,  with  instructions  asked  for  by 
both  litigants  to  which  no  exceptions  were  taken,  and  the  jury  found 
in  accordance  therewith. 

Same— Jnry. 

On  a  conflicting  deposition  given  by  a  witness,  in  two  different  trials, 
it  is  within  the  power  of  the  jury  to  conclude  that  witness  was  mistaken 
in  one. 

APPEAIi  FBOM   JEFFEBSOK   0OT7BT   OF   OOMICON   PLEAS. 

October  8,  1870. 

Opinion  op  the  Cotjbt  by  Judge  Petbes  : 

This  case  has  been  twice  tried  in  the  court  below.  On  the  first 
the  issue  on  the  plea  of  non  est  factum  was  submitted  to  a  jury 
with  the  instructions  asked  by  each  parl^  without  objectioii,  and 
to  which  no  exceptions  were  taken.  And  a  verdict  and  judgment 
having  been  rendered  for  defendant,  on  motion  of  appellee  a 
new  trial  was  awarded,  on  the  ground  that  the  verdict  was  against 
the  evidence.  On  the  second  trial  the  law  and  facts  were  by  agree- 
ment of  the  parties  submitted  to  the  court,  who  rendered  judgment 
for  appellee  and  appellant  has  appealed  to  this  court. 

The  granting  of  the  new  trial  is  the  first  error  complained  of. 
On  that  trial  the  note  with  the  testimony  of  the  witnesses  was 
before  the  jury,  and  was  a  part  of  the  evidence — and  whatever 
suspicions  of  tiie  genuineness  of  the  note,  might  arise  on  its  face 
from  apparent  erasures  of  one  word  or  more,  and  the  insertion 
of  others,  and  the  similarity  of  the  signature  of  Mills  to  the 
manuscript  in  the  body  of  tiie,  note  they  had  a  right  to  consider 
with  the  other  evidence,  they  were  facts  legitimately  before  them 
for  their  consideration. 

O'Bannon's  deposition  it  appears  had  been  twice  taken  before 
the  first  trial  and  both  his  depositions  were  read  to  the  jury.  In 
the  first  he  said  I  believe  the  signature  of  Mills  to  the  note  was 
vol.  4r— 37 
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put  there  by  W.  A.  Jenkins  and  when  asked  on  cross  examination 
the  following  question  "Was  not  the  name  of  Mills  placed  upon 
that  note  Ipng  after  the  first  signature  was  put  on  it?''  He  re- 
plied "he  did  not  know/' .  In  the  second  one — ^he  stated  in  reply 
to  the  first  interrogatory  therein  that  he  was  in  the  employ  of 
W.  A.  Jenkins,  and  received  forty-four  tons  of  hay  from  David 
Cole  and  reported  the  amount  tO'W.  A.  Jenkins  and  he,  Jenkins, 
filled  up  a  note,  and  signed  his  name  and  the  name  of  D.  S.  Mills 
to  the  same,  and  delivered  the  same  to  David  Cole  in  his  presence. 

This  certainly  is  a  very  different  stat^^ment  from  that  made  in 
his  first  deposition — and  while  Henry  Jenkins  swears  in  answer 
to  a  question  confined  to  the  signature  alone  that  he  believed  the 
signature  of  Mills  to  the  note  is  in  the  handwriting  of  W.  A. 
Jenkins,  he  does  not  say  the  filling  up  of  the  note  is  nor  a  word 
on  that  subject — and  from  an  inspection  of  the  original  note  which 
is  before  us,  and  a  comparison  of  the  name  of  W.  A.  Jenkins  to 
it,  with  the  filling  up  thereof,  the  jury  were  authorized  to  conclude 
that  the  witness  was  mistaken. 

The  question  is  not  whether  Jenkins  could  not  have  bound 
himself  and  partner  for  a  firm  debt  by  the  signature  of  his  name 
alone  to  the  note — ^but  has  the  note  since  it  was  made  and  delivered 
been  so  changed  in  a  material  part  as  to  destroy  its  obligatory 
force  in  law?  That  question  was  submitted  to  a  jury  on  the 
pleadings — and  we  are  constrained  to  the  oonclusion  that  their 
finding  on  that  issue  was  not  contrary  to  the  evidence  or  so  much 
against  the  weight  of  the  evidence  as  to  authorize  the  court  to 
grant  a  new  trial. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  set  aside  the  last  judgment  and  render  judgment 
on  the  verdict  of  the  jury  for  appellant 

Oibson,  for  appellant. 
Speed,  for  appellee. 
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Wm,  MoQowan,  &o.  v.  Wm.  Bubton. 

Husband  and  Wif  e— 4Sale  of  Property— Vendor  and  Purchaser. 

A  husband  cannot  divest  his  wife  of  her  interest  in  lands,  by  trans- 
ferring a  note  given  her  for  the  purchase  price  thereof,  in  exchange  for 
another  note,  the  latter  of  which  became  worthless  by  reason  of  the 
bankruptcy  of  the  maker  of  the  last  note. 

Same. 

The  husband  cannot,  without  the  consent  of  his  wife,  evidenced  as 
prescribed  by  law,  pass  her  title  to  realty,  hot  destroy  her  right  of 
retainer  she  holds  upon  the  legal  title  to  her  land,  to  secure  the  pay- 
ment of  the  purchase  price. 

APPEAL  FBOM  HENBY  CIBCUIT  COUBT. 

October  8,  1870. 

Opinion  of  the  Coubt  by  Judge  Lindsay  : 

Sallie  E^  Burton,  now  McGowan,  was  the  owner  of  one-third 
of  a  tract  of  land  containing  about  112  acres  situated  in  Henry 
county.  In  the  year  1865,  she  (being  then  unmarried)  sold  her 
interest  in  said  lands  to  her  uncle,  William  Burton,  for  five  hundred 
and  sixty  dollars,  to  be  due  and  payable  on  the  Ist  of  March, 
1866.  She  shortly  afterwards  intermarried  with  appellant, 
William  McGowan,  who  was  an  infant  and  who  did  not  attain 
his  majorily  until  the  27th  of  March,  1867. 

Some  time  during  the  year  1866,  Wm.  Burton  induced  Mc- 
Gowan, who  was  still  an  infant,  to  surrender  to  him  the  note^ 
he  had  executed  to  his  wife  for  the  purchase  price  of  her  land, 
and  to  accept  in  lieu  of  a  balance  due  thereon,  the  joint  note  of 
his  son,  G.  W.  Burton,  and  one  Adams,  who  were  partners  in  the 
mercantile  business. 

On  the  28th  day  of  March,  1867,  the  day  after  McGowan 
became  of  age.  Burton  and  Adams  induced  him  to  surrender  to 
them  the  joint  note  given  by  them,  and  in  lieu  of  the  same 
executed  to  him  a  new  note  due  one  day  after  date  for  the  sum 
of  $177.65.  Shortly  after  the  execution  of  the  note.  Burton  and 
Adams  became  insolvent  and  William  Burton  filed  his  petition 
in  bankruptcy. 
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On  the  27th  of  July,  1867,  Sallie  £.  McOowan  and  her  hus- 
band brought  suit  in  the  Henry  Circuit  Court  setting  up  these 
facts,  and  asking  that  the  land  sold  to  William  Burton  be  sub- 
jected to  the  payment  of  the  balance  due  on  the  same  as  evidenced 
by  the  note  of  Burton  and  Adams,  at  the  same  time  rendering 
to  said  William  Burton  their  deed  of  conveyance  to  the  land. 
lJl>on  the  trial  of  this  action  the  court  dismissed  their  petition 
and  adjudged  a  conveyance  of  the  land  to  Burton,  and  from  that 
judgment  they  appeal. 

Whether  the  sale  to  William  Burton  was  in  writing  or  parol, 
the  legal  title  to  the  land  remained  in  Mrs.  McGowan,  and  she 
could  only  be  compelled  to  convey  when  it  was  shown  that  she  had 
received  the  full  amount  of  the  purchase  money  as  agreed  upon 
by  her.  Her  husband,  it  is  true,  could  collect  or  dispose  of  her 
choses  in  action,  but  he  could  not  without  her  consent  evidenced 
as  prescribed  by  law,  pass  her  title  to  realty,  nor  destroy  the  right 
of  retainer  she  held  upon  the  legal  title  to  her  land  to  secure  the 
payment  of  the  purchase  price. 

It  is  clear  that  the  note  of  Burton  and  Adams  for  $177.65  is 
for  a  balance  due  her  on  the  sale  of  her  land.  It  has  not  been 
paid,  and  the  Circuit  Court  should  have  subjected  the  land  to  the 
payment  of  the  same,  before  decreeing  a  conveyance  to  William 
Burton.  The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  herewith. 

Pry  or,  for  appellants. 


B.  Leibek  v.  Geo.  J.  Beck. 

Principal  and  Agent— Authority  of  Agent  to  Bind  Principal— Special  Agent. 
An  agent  can  bind  his  principal  on  a  note  by  filling  in  blanks,  after  the 
note  had  been  sent  him,  though  the  name  filled  in  was  not  the  person 
to  whom  the  principal  intended  the  note  made  payable. 

Same — Special  Agent — ^Plea  of  Non  Est  Factum. 

A  plea  of  non  est  factum  to  a  note,  the  blanks  of  which  had  been 
filled  in  by  the  agent  of  the  payors,  can  only  be  sustained  when  the 
person  so  acting,  was  a  special  agent  so  far  as  the  particular  note  was 
concerned,  and  that  his  authority  was  limited  to  fill  in  a  particular  name. 
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APPEAL  FBOM  LOUISVIXLE   OHANCEEY   OOUBT. 

October  20,  1870. 

Opinion  op  the  Couet  by  Judge  LiNDaA^Y: 

The  plea  of  non  est  factum  can  only  be  sustained  upon  the 
hypothesia  that  Griff  was  a  special  agent  so  far  as  the  particular 
note  in  question  is  concerned,  and  that  he  had  no  authority  from 

and  Lieber  to  fill  up  the  blanks  in  favor  of  any 
one  else  than  Nelson.  We  have  not  the  original  paper  before 
us,  but  the  pleadings  and  evidence  in  the  case  warrant  us  in 
concluding  that  the  name  of  the  payee  as  well  as  the  date  and 
amount  were  left  blank  when  the  note  was  sent  to  Griff,  and  this 
circumstance  certainly  indicates  that  the  possibility  of  its  being 
filled  up  in  favor  of  some  other  party  than  Nelson,  was  con- 
templated by  the  payors.  This  presumption  is  strengthened  by 
the  evidence  of  Griff  who  says  that  he  had  authority  to  use  it 
in  paying  Nelson,  'or  in  raising  funds  for  the  necessary  expenses, 
in  removing  the  mill." 

But  Griff  expressly  contradicts  the  idea  that  he  was  a  special 
agent,  and  states  that  he  had  the  same  power  with  any  other 
agent.  That  he  felt  he  had  the  right  to  fill  up  the  note  and  deliver 
it  to  Beck  because  he  was  acting  as  the  agent  and  attorney  of  tho 
parties.  He  seemed  to  understand  that  he  had  the  right  to  do 
all  necessary  acts  connected  with  the  business  of  removing  the 
mill  to  Kentucky  including  the  settlement  of  the  claims  against 
it  It  is  true  that  he  does  not  state  as  explicitly  as  he  might  the 
scope  and  extent  of  his  authority  but  it  should  be  borne  in  mind 
that  he  was  not  only  the  witness  of  the  appellant,  but  his  trusted 
agent  and  kinsman. 

We  are  of  opinion  from  all  the  evidence  in  the  case  that  he 
had  authority  to  fill  up  and  deliver  the  note  to  Beck.  We  also 
conclude  that  said  note  was  executed  upon  a  sufficient  legal 
oonsideration. 

It  seems  to  us  that  Mrs.  Lieber  by  the  use  of  reasonable  dili- 
gence could  have  discovered  before  the  trial  what  could  be  proven 
by  Mrs.  Griff.  She  charges  in  her  answer  that  the  note  was 
executed  by  Griff  'for  individual  debt  of  his  wife."  Yet  she 
failed  to  examine  Griff  upon  this  point  when  she  had  his  depo- 
sition taken,    and  failed   altogether  it   seems  to  even   inquire  of 
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Mrs.  Griff  relative  thereto,  although  it  appears  that  they  both 
resided  in  the  city  of  Louisville  during  the  entire  time  this  suit 
was  pending. 

We  are  of  opinion  that  the  chancellor  committed  mo  error 
prejudicial  to  the  substantial  rights  of  appellant  and  we  affirm 
his  judgment. 

Pirtle,  Donibitz  <&  Wehle,  for  appellant. 
Bodley  &  Simrall,  for  appellee. 


T.  C.  Blaokwell  v.  R.  L.  Btbne. 

Set-off  and  Connter-cUim — ^Action   On — Claim    for    Damages— -Contncti  of 
Builders. 

Though  a  plaintiff  may,  under  Civil  Code,  sections  38  and  126,  sue  de- 
fendants jointly  or  severally,  a  claim  for  damages  presented  by  a  counter- 
claim, for  defective  work,  is  not  a  right  of  actioh  in  either  of  them 
separately,  but  jointly. 

Same— Parties — ^Demurrer. 

The  counter-claim  as  pleaded  by  one  defendant  alone,  was  not  main- 
tainable, it  not  being  a  complete  cause  of  action  in  favor  of  the  party 
pleading  it,  and  the  demurrer  should  have  been  sustained. 

APPEAI,  FBOM   UNION    OIBCUIT    OOUET. 
October  28,  1870. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

This  action  was  brought  by  the  appellant  against  R.  L.  Byrne 
for  the  recovery  of  $112.37  as  a  balance  of  a  joint  demand  against 
him  and  T.  S.  Chapman  upon  a  contract  for  building  a  house, 
which  as  alleged  had  been  ascertained  by  a  parol  arbitration  and 
award.  The  defendant  by  his  answer  pleaded  a  counterKxlaim, 
on  which  he  sought  a  recovery  over  against  the  plaintiff,  without 
making  Chapman  a  party,  for  damages  sustained  by  them,  in 
consequence  of  a  defective  performance  of  the  contract  to  build 
the  house,  in  certain  particulars,  which  he  alleged,  were  by  the 
plaintiff,  fraudulently  concealed  from  the  defendant  and  the 
arbitrators,  and  therefore  not  considered  by  the  latter. 
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The  answer  and  counter-claim  were  adjudged  sufficient  on 
demurrer^  and  a  trial  of  the  case  resulted  in  a  verdict  and  judg- 
metit  for  the  defendant  for  $200,  from  which  the  court  having 
refused  to  grant  a  new  trial,  this  appeal  is  prosecuted.  Although, 
under  section  S8  of  the  Civil  Oode  of  Practice,  the  plaintiff  might 
at  his  option  have  sued  either  Byrne  or  Chapman  separately,  or 
both  of  them  jointly,  upon  his  joint  demand  against  them,  as  the 
claim  for  damages  presented  by  the  counter-^laim,  was  not  a 
right  of  action  in  either  of  them  separately,  but  jointly  in  them 
both,  the  counter-claim  as  pleaded  by  the  appellee  alone,  withoui 
bringing  Chapman  before  the  court,  was  not  maintainable,  be- 
cause it  was  not  a  complete  cause  of  action  in  favor  of  the  party 
pleading  it;  (Civil  Code,  Sec.  126)  ;  and  for  that  reason  the 
demurrer  of  the  plaintiff  should  have  been  sustained. 

The  court  also  erred  in  permitting  the  defendant  to  examine 
Chapman  as  a  witness  in  his  behalf.  If  Chapman  had  in  fact 
been  released  from  resi>onsibility  to  the  plaintiff,  as  implied  by 
his  statranent  upon  his  voir  dire,  he  was  still  certainly  interested 
in  the  claim  for  damages  asserted  by  the  counter-claim  against 
the  plaintiff. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  proceedings  conformible  to  this  opinion. 

BiLsh,  for  appellant. 
James,  for  appellee. 


John  McDowell's  Exb.  v.  Woodford  McDowell. 

Guardian  and  Ward^-Settlement  by  Guardian— No  Report  Filed. 

Though  a  statutory  guardian  does  not  make  his  settlement  with  the 
oourt  as  required  by  law,  a  circumstance  of  a  settlement  with  his  ward, 
who  is  his  son,  during  a  number  of  years,  in  which  the  ward  claimed 
nothing  against  his  guardian  after  becoming  of  age,  will  be  upheld. 

APPEAL  FBOM  BULLITT  CIBCUIT  COITRT. 

October  12,  1S70. 
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Opinion  op  the  Court  by  Judge  Petebs  : 

Many  years  ago  appellee  was  by  the  proper  court  appointed 
statutory  guardian  for  his  two  minor  sons^  who  inherited  ninely- 
five  acres  of  land,  a  slave,  or  the  price  for  which  he  was  sold, 
$541  and  $86,  their  distributable  part  of  the  personally,  from 
their  maternal  grandfather. 

One  of  them  died  in  1863,  after  he  had  arrived  at  twenty-one 
years  of  age,  unmarried  and  intestate,  the  other  lived  until  1868^ 
and  in  the  month  of  April  of  the  1st  named  year,  died  testate, 
and  appointed  his  widow  his  executrix,  who  brought  this  suit 
against  appellee  for  a  settlement  of  his  accounts  as  guardian  of 
her  late  husband,  and  for  judgment  against  him  for  the  amount 
in  his  hands  which  she  claims  to  be  large. 

The  court  below  dismissed  her  petition,  and  she  has  appealed. 

It  is  not  claimed  by  appellee,  that  he  ever  settled  his  accounts 
as  guardian  with  the  l^al  authorities  to  make  such  settlements; 
but  he  claims  that  he  settled  with  his  sons  after  their  arrival  at 
twenty-one  years  of  age,  and  paid  them  all  their  estate  that  came 
to  his  hands. 

From  the  exhibits  filed  it  appears  that  appellee  was  appointed 
guardian  as  early  as  1844,  and  the  greater  part  of  his  ward's 
estate  came  to  his  hands  in  1846 ;  and  while  he  does  not  rely  on 
time  as  a  bar,  and  produce  no  evidence  of  a  formal  settlement 
with  appellant's  testator,  he  proves  that  up  to  a  short  time  before 
his  death,  he  lived  with  his  father  except  a  period  of  Fome  two 
or  three  years,  when  he  was  in  the  army,  that  they  lived  on  the 
most  friendly  relations,  that  the  father  was  a  man  of  means, 
altogether  sufficient  to  have  settled  the  demands  of  testator  at 
any  time;  and  that  he  frequently  supplied  his  son  with  money* 
two  witnesses  proving  specific  sums  of  money  they  knew  the 
father  advanced  at  different  times,  and  his  farm  was  used  by 
testator  to  graze  his  stock  at  his  pleasure,  and  by  others  it  i? 
proved  that  he  acknowledged  he  was  indebted  to  his  father. 

Besides  as  late  as  November,^  1867,  the  testator  executed  a 
note  to  his  father,  acknowledging  an  indebtedness  to  him  then  of 
one  hundred  dollars;  and  after  the  execution  of  the  note,  A.  H. 
Field  was  present  on  the  2l8t  of  March,  1863  when  they  can- 
celled a  contract  for  the  lease  of  a  farm  made  by  appellee  to 
the  testator — and  the  former  buying  the  com,  farming  utensils 
of  the  latter  on  the  place,  and  estimating  the  labor  he  had  done 
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preparatory  to  making  the  crop,  when  appellee  fell  several  hundred 
dollars  in  debt  for  the  articles  purchased,  and  labor  done  on  the 
farm  and  assumed  to  pay  certain  specific  debts  of  testatoi^this 
only  a  few  days  before  the  death  of  testator — and  it  would  be 
strange  indeed  if  he  then  considered  his  father  indebted  to  him 
as  his  former  guardian  that  he  forebore  to  mention  it,  and  to 
ask  for  a  settlement  of  the  claim  also. 

The  foregoing  facts  and  circumstances  with  the  time  which 
had  elapsed  from  the  period  when  testator  arrived  at  age  untiT 
his  death  which  was  eleven  or  twelve  years,  established  very 
strong  evidence  of  a  settlement  by  the  parties  of  the  claim  as- 
serted in  this  suit,  which  is  not  repelled  by  other  evidence. 

Wherefore  the  judgment  is  affirmed  on  the  original  and  cpoes 
appeals. 

JB.  H.  Field,  for  appellant. 
A.  H.  Field,  for  appellee. 


Martha  A.  Mabshall  v.  J.  J.  Roach. 

HnstMnd  and  Wife. 

Separate  estate  of  wife,  not  liable  for  debts  of  her  husband.  2  Bush 
413.    Second  judgment  reyersed. 

Same — Sales — Personal  Property. 

Where  a  tran*ifer  of  bank  stock  made  before  creation  of  debts  of 
husband,  though  final  payment  of  all  purchase  money  not  made  until 
after  such  debts,  the  sale  will  not  be  set  aside  as  fraudulent. 

APPEAL  FEOM  TAYLOB   CIECUIT   COURT. 

October  13,  1870. 

Opinion  of  the  Ooubt  by  Judge  Petebb: 

The  tract  of  land  conveyed  by  Penick  and  wife  to  appellant, 
M.  A.  Marshall,  as  was  adjudged  by  this  court  in  Marshall,  &c. 
V8.  Marshall  &  Penick,  2  Bush  JflS  was  the  property  of  Mrs. 
Marshall,  and  not  liable  to  her  husband's  debts,  and  which  by 
the  judgment  in  this  case  now  complained  of  was  ordered  to  be 
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Bold  to  pay  appellee's  demands^  that  judgment  for  the  reasons 
stated  in  the  case  referred  to  is  erroneous. 

As  to  the  bank  stock — ^Barrett  proves  it  was  purchased  and  the 
transfers  were  made  in  the  spring  of  1859^  which  was  prior  to 
the  creation  of  all  the  debts  sought  to  be  recovered  by  appellee 
except  the  one  for  $124.65,  and  that  as  appears  by  the  credits 
entered  was  nearly  all  paid,  not  five  dollars  of  it  was  unpaid  when 
this  suit  was  brought — even  then  if  there  was  no  other  objection 
to  the  judgment — appellee  having  become  the  creditor  of  the  hus- 
band after  the  transfer  of  the  stock  to  the  wife,  has  not  established 
his  right  to  set  aside  said  transfer  and  subject  said  stock  to  the 
payment  of  his  demands — ^and  the  court  below  erred  in  so 
adjudging. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
with  directions  to  dismiss  appellee's  petition  as  to  appellant, 
Martha  A.  Marshall,  and  for  further  proceedings  consistent  here- 
with. 


James  &  Lindsey,  for  appellant. 
Bodman,  for  appellee. 


West  &  Beg.  v.  J.  Dowlino  &  Bbo. 

Damages,  Heaaare  of— Warranty,  Covenant  of. 

AppeUees  bought  whisky  barrels,  which  they  knew  were  leaky;  this 
leakage  continued,  without  effort  by  them  to  stop  same,  they  relying  on 
their  general  warranty  as  to  the  perfect  condition  of  the  barrels:  Held 
that  the  criterion  of  damages  only  was  the  difference  between  the  barrels 
furnished  and  those  contracted  for. 


to  Suppress. 

A  motion  was  made  to  suppress  a  deposition  and  in  support  of  same, 
an  affidavit  was  made  by  the  attorney  that  he  was  present  when  the 
deposition  was  given,  that  on  the  conclusion  of  examination  for  appellee, 
the  witness  refused  to  be  cross-examined,  and  were  encouraged  in  this 
refusal  by  counsel  for  appellees.  Held,  in  the  absence  of  any  conflicting 
proof  as  to  the  takking  of  the  deposition,  it  was  error  for  the  court  to 
refuse  the  affidavit  to  be  read  as  evidence,  and  not  to  suppress  the 
deposition. 
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APPEAL  FROM  FAYETTE  OntOUIT  OOUBT. 
September  30,  1871. 

Opinion  op  the  Couet  by  Judge  Peyob. 

We  perceive  no  error  prejudicial  to  the  appellants  in  the  in- 
structions given,  as  to  the  criterion  of  damages  for  the  alleged 
violation  of  the  contract  as  set  forth  in  appellants'  counter-claim. 
Many  authorities  have  been  referred  to  by  counsel  for  appellant 
and  some  of  them  tending  to  sustain  the  legal  position  assumed. 
There  are  many  cases  to  be  found  in  the  books  where  the  measure  . 
of  damages  is  established,  but  the  rule  is  made  to  change,  by  the 
facts  proven  in  each  particular  case.  The  case  referred  to  in 
Sedgwick  on  Damages,  page  86,  where  the  action  was  brought  in 
the  English  Common  Pleas  on  the  warranty  of  a  chain  cable, 
'^that  it  would  last  two  years  as  a  substitute  for  a  rope  cable" 
and  it  was  alleged  that  within  the  two  years  the  cable  broke,  and 
thereby  an  anchor  attached  to  it  was  lost,  the  court  held  that  the 
warrantor  was  liable  on  his  warranty  for  the  value  of  the  anchor. 
Bonodaile  vs.  Bronston,  8  Stanton.  Another  case  cited  is  where 
one  made  a  rope  for  another  knowing  that  it  was  to  be  used  in 
raising  and  lowering  casks,  and  a  cask  of  wine  was  spilled  by 
reason  of  the  rope  breaking,  it  was  held  that  a  recovery  might 
be  had,  for  the  cask  of  wine.  These  are  extreme  cases  and  no 
adjudication  can  be  found  in  this  State  going  so  far  in  determining 
the  question  of  damages,  and  Sedgwick  in  a  note  referring  to 
the  decision  of  the  English  court  in  regard  to  the  cable,  remarks 
'^that  the  case  is  badly  reported  or  the  Commonwealth's  chief 
parties  gave  the  warranty  a  very  broad  construction."  There  is 
a  material  distinction  however  between  the  case  at  bar  and  the 
cases  above  referred  to.  The  damaged  in  each  one  of  those  cases 
was  sudden  and  complete  and  no  effort  upon  the  part  of  the 
owner  of  the  wire  or  cable  could  have  prevented  the  loss,  and  in 
the  case  we  are  now  considering  the  appellees  knew  the  moment 
the  whiskey  was  placed  in  the  barrels,  that  it  was  leaking  out; 
this  leakage  continued  for  weeks,  and  they  stood  quietly  by,  and 
permitted  the  whiskey  to  escape  from  the  barrels,  when  it  wa3 
in  their  power  to  have  prevented  it — ^this  they  failed,  or  refused 
to  do,  relying,  as  they  all^e  upon  their  warranty.  We  concur 
with  the  court  below,  that  the  criterion  of  damages  in  this  case 
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is  the  difference  between  the  barrels  famished,  and  those  con- 
tracted for.  On  the  trial  of  the  case  in  the  court  below  the 
appellants  filed  exceptions  to  the  depositions  of  Jcim  Finn  and 
Hug^  Stafford  and  moved  the  court  to  suppress  their  depositions. 
They  offered  to  read  in  support  of  the  motion  the  affidavit  of 
D.  W.  Armstrong  an  attorney  stating  that  as  attorney  for  appel- 
lants he  was  present  at  9  o'clock  a.  m.  of  the  day  on  wnich  these 
depositions  were  taken  and  the  examiner  having  concluded  the 
examination  of  the  witnesses  for  the  appellees  the  witnesses 
refused  to  be  cross-examined,  and  were  encouraged  in  this  refusal 
by  counsel  for  appellees.  The  appellees  objected  to  the  reading 
of  this  affidavit  and  the  objection  was  sustained,  and  the  deposi- 
tions read  to  the  jury.  ''An  affidavit  is  a  written  declaration 
under  oath  made  without  notice  to  the  adverse  party."  Sec  608 
of  the  Civil  Code,  provides  "that  an  affidavit  may  be  read  upon 
a  motion,  and  in  any  other  case  provided  by  law.''  The  court 
erred  in  refusing  to  permit  the  affidavit  of  Armstrong  to  be  read 
and  with  this  affidavit  before  the  court  and  in  the  absence  of 
any  conflicting  proof  in  r^ard  to  the  taking  of  these  depositions, 
they  should  have  been  suppressed.  This  testimony  was  material 
to  the  issue  involved  and  no  doubt  affected  the  verdict  of  the 
jury,  for  this  error  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Kinkead  &  Damall,  for  appellants. 
Hvston  &  Mviligan,  for  appellees. 


EUZABBTH    SUTHEBLAND,    &0.    V.    WASHINGTON    ThOMAS. 

Vendor  and  Pnrchaaer— Rescission— Rents  and  Profits. 

After  a  oanveyance  had  been  ordered  cancelled  by  the  court,  by  reason 
of  undue  influence  in  the  procurement  thereof,  the  original  vendor  volun- 
tarily surrendered  the  use  of  the  land  to  the  vendee  during  the  time 
of  the  litigation:  Held,  that  he  must  be  considered  as  acquiescing  in 
the  transaction,  and  cannot  be  allowed  to  claim  rents,  up  to  the  time 
of  bringing  the  action  to  rescind  the  deed. 

AFPEAI.  FBOM   SPENOEB   OIKCUIT   COTTET. 
September  19,  1S71. 
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Opinion  of  thb  Coubt  by  Judge  Pbyob: 

A  careful  examination  of  the  testimony  in  this  case  leaves  no 
doubt  upon  our  minds  that  appellee  executed  to  Mrs.  Sutherland 
Ms  bond  agreeing  to  convey  her  one  hundred  and  fif  1y  acres  of 
land  for  the  mere  purpose  of  securing  her  on  account  of  the 
amount  she  had  advanced  in  the  redemption  of  the  land  from  the 
execution  purchase.  We  are  also  of  opinion  that  appellee  w&s 
induced  to  execute  the  deed  to  the  eighty-nine  acres  in  controversy, 
under  which  Mrs.  Sutherland  now  claims  title,  through  the  in- 
fluence of  N.  G.  Thomas  who  was  at  the  time  acting  as  the  agent 
of  appellant  Appellee  seems  to  be  a  weak,  irresolute  and  feeble- 
minded man,  able  to  transact  ordinary  business,  but  wholly  in 
capable  of  resisting  the  influence  and  persuasions  of  persons  of 
superior  mind. 

He  was  greatly  embarrassed,  was  being  pressed  by  an  imperti 
nent  creditor,  and  had  succeeded  in  negotiating  with  Bussell  a 
favorable  sale  which,  under  the  circumstances,  it  was  important 
to  him  should  be  consummated.  A  portion  of  the  land  sold  to 
Kussell  was  embraced  in  the  trust  described  in  his  title  bond  to 
Mrs.  Sutherland.  This  incumbrance  it  was  necessary  that  ho 
-should  remove,  in  order  to  perfect  the  title  he  was  about  to 
convey  to  the  purchaser.  In  his  attempt  to  do  this  he  came  in 
■contact  with  N.  G.  Thomas,  agent  for  appellant,  a  man  of 
superior  sagasity  and  of  great  determination,  and  the  result  was 
that  appellee  was  induced  to  make  the  conveyance  to  Mrs.  Suther- 
land against  his  protestations  and  whilst  he  was  resisting  that  the 
deed  was  being  extorted  in  violation  of  the  agreement  originally 
made  with  her  when  his  land  was  redeemed. 

By  this  deed,  Mrs.  Sutherland  obtained  title  to  twenty-four 
acres  more  than  she  had  ever  claimed.  The  land  conveyed  was 
worth  more  than  double  the  amount  she  had  advanced  for  appellee, 
and  under  the  circumstances  it  would  be  unconscientious  to  permit 
her  to  retain  such  an  advantage.  The  circuit  court  properly  can 
•celled  the  conveyance.  But  we  are  of  opinion  said  court  erred 
in  the  adoption  of  the  basis  upon  which  the  claim  for  rents  and 
interest  were  adjusted. 

After  the  execution  of  the  deed,  and  when  it  may  be  assumed 
that  appellee  had  so  far  extricated  himself  from  his  financial 
difficulties  as  to  become  a  free  agent,  he  voluntarily  surrendered 
ihe  premises  to  his  vendee,  and  for  several  years  without  question 
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80  far  as  appears  from  the  record  permitted  her  to  hold  and 
»enjoy  them  as  her  own. 

During  this  period  he  must  be  re^rded  as  acquiescing  in  the 
transaction,  and  cannot  be  allowed  to  claim  rents.  The  interest 
on  the  purchase  money  must  be  set  off  against  the  rents. 

This  rule  however  does  not  hold  good  after  the  service  of 
process  in  this  suit.  From  that  day  forward  Mrs.  Sutherland 
held,  with  full  notice  of  appellee's  repudiation  of  the  deed  under 
which  she  claimed. 

And  from  that  date  she  should  be  charged  with  rents,  and 
allowed  interest  on  the  amount  of  the  consideration  set  out  in 
the  deed.  And  for  the  security  of  such  balance  of  this  considera- 
tion with  accrued  interest  as  may  remain  unsatisfied  after  deduct- 
ing rents  she  holds  a  lien  upon  the  land. 

For  the  correction  of  the  error  indicated  the  judgment  is  re- 
versed and  the  cause  remanded. 

Bulloch  &  Davis,  for  appellant 
Rodman,  Harcourt,  for  appellee. 


Wm.  Tibb's  Admb.  v.  Jas.  S.  Paul's  Admb.,  &c. 

Partnership-— Purchase  of  Property — ^Use  and  Occnpation. 

A.  and  B.  made  a  purchase  of  a  parcel  of  land,  one  day  before  a 
partnership  was  formed,  and  the  purchase  price  went  in  as  part  of  their 
subscription  to  the  paprtnership.  No  deed  of  transfer  was  made  to  the 
firm.  The  partnership  company  exercised  control  over  and  erected  a 
mill  on  the  property.  The  original  purchasers  made  one  or  two  attempts 
to  sell  the  property  as  individuals.  Held,  that  in  a  contest  over  the  sale 
of  the  property  at  a  loss,  it  should  be  borne  by  the  firm,  and  not  by  the 
individuals. 


APPEAL    FBOM    HENDEBSON    CIBCUIT    OOUBT. 

December  8,  1870. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  report  of  the  master  commissioner^  which  was  the  basi» 
of  the  final  judgment  in  this  case  for  settling  the  partnership 
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of  Paul  Dunning  &  Co.  seems  not  to  have  been  excepted  to,  and 
moreover  to  have  been  right  in  its  details  and  results,  if  the 
previous  order  of  reference  was  correct;  and  the  principal  ques- 
tion as  to  that  order  is  whether  the  court  properly  adjudged  that 
the  lot  purchased  of  Priest  was  bought  and  held  by  the  firm  as 
partnership  property,  so  that  the  loss  resulting  from  that  purchase 
and  the  subsequent  sale  of  the  lot,  should  be  borne  by  all  the 
partners  or  only  by  Paul  and  Dunning  who  alone  made  the 
contract  with  Priest.  It  appears  this  purchase  was  made  the 
day  before  the  partnership  agreement  was  executed,  Paul  paying 
part  of  the  price,  as  so  much  of  his  contribution  of  capital  stock 
and  he  and  Dunning  giving  their  note  for  the  residue  and  taking 
Priest's  bond  for  a  conveyance  to  the  firm  of  Paul-Dunning  & 
Co.  and  it  also  appears  that  Paul  afterwards  paid  the  note  to 
Priest,  and  in  some  conversations  afterwards  expressed  to  ex- 
clude Tibbs  from  that  transaction,  but  the  firm  used  the  lot  for 
erecting  their  machinery  upon  it  for  carrying  on  their  partner- 
ship business,  and  acquiesced  in  the  appropriation  of  Paul's 
capital  stock  in  making  the  first  payment  to  Priest  for  the  lot 
as  a  firm  account;  and  in  May  1861  the  firm  mortgaged  the  lot 
to  McClelland  to  secure  a  partner-ship  debt,  and  it  is  admitted 
that  the  intention  of  Paul  and  Dunning  in  buying  the  lot  was 
to  obtain  a  site  for  erecting  their  shingle  manufacturing  estab- 
lishment for  the  use  of  the  firm;  and  though  Paul  at  one  timo 
attempted  to  exchange  the  lot  with  Priest  for  other  property,  that 
arrangement  was  not  carried  out;  and  we  are  of  the  opinion  the 
court  rightly  held  that  the  lot  belonged  to  the  firm  and  so  ordered 
it  to  be  sold  and  its  proceeds  divided  as  the  other  firm  assets,  and 
allowed  Paul  credit  by  the  sum  paid  by  him  in  discharge  of  the 
note  to  Priest  The  residue  of  the  order  of  reference  seems  also 
to  have  been  right. 

Wherefore,  no  available  error  in  the  judgment  appearing  the 
same  is  affirmed. 

Turner,  for  appellant. 
Yeaman,  for  appellee. 
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Squibb  Lowby  v.  Gbo.  H.  W.  Young. 

Xzacntion^-Sales  Under— Void  When  More  Property  Sold  Tpum  NeoeiMry— 
Amount  of  Bzecntion  for  96oo.oor-Sale  for  More  Than  |8oo.oo 

The  fact  that  the  defendant  in  the  execution  was  present  a^  (Nrally 
consented  to  the  sale  did  not  import  to  it  legal  validity,  nor  authorice 
the  riieriff  to  convey  to  the  purdiaser. 

APPEAL  FBOM   MADISON   OIBOUIT  OOUBT. 

December  20,  1870. 

Opinion  op  thb  Coubt  by  Judge  Lindsay  : 

The  execution  under  which  the  land  of  the  appellant  Lowrj 
was  soldy  amounted,  interest  and  costs  included,  to  about  six 
hundred  and  fifty  dollars. 

Said  land  was  sold  for  something  over  two  hundred  dollars 
more  than  that  amount  There  can  be  no  doubt  but  this  excess 
was  so  great  as  to  render  the  action  of  the  sheri£F,  so  far  as  it 
depended  upon  the  authority  conferred  upon  him  by  the  execution 
in  his  hands,  absolutely  void. 

The  fact  that  the  defendant  in  the  execution  was  present  and 
orally  assented  to  the  sale,  did  not  import  it  to  legal  vitality,  nor 
authorize  the  sheriff  acting  in  his  official  capacity  to  convey  the 
land  sold,  to  the  purchaser.  The  most  that  the  appellee  Young 
can  claim  is  that  he  is  the  purchaser  of  Lowry's  land  by  a  verbal 
contract  The  action  of  Scott  vs.  Lowry,  was  in  no  sense  a 
judicial  contest  between  the  last  named  parties,  and  the  judgment 
of  the  court  in  that  case  did  not  have  the  effect  of  a  judicial 
determination  of  their  respective  rights  growing  out  of  the  exe- 
cution sale  before  mentioned. 

We  do  not  think  the  action  of  the  Madison  Circuit  Court  in 
refusing,  (upon  the  motion  of  Lowry)  to  set  aside  said  sale,  pre- 
cludes him  from  making  defense  to  this  proceeding. 

The  sale  still  stands  and  Young  is  still  entitled  to  all  rights 
and  legal  advantages  growing  out  of  the  same,  and  nothing  more. 
And  for  this  reason  we  are  of  opinion  the  circuit  court  erred  in 
sustaining  exceptions  to  all  the  depositions  taken  by  Lowry  to 
bo  read  as  evidence  in  his  favor  upon  the  trial  of  this  action. 


Thomas  v.  Watkins.  421 

Opinion  of  the  Court. 

The  evidence  thus  excluded^  establishes  very  satisfactorily  that 
Young  resorted  to  improper  and  fraudulent  means  to  prevent 
competition  in  the  bidding  at  the  execution  sale,  and  also  in  pro- 
curing Lowry's  land  to  be  appraised  at  but  little  more  than  half 
it's  real  value.  The  most  favorable  attitude  that  he  can  claim  to 
occupy  is  that  of  a  purchaser  from  Lowry  by  verbal  contract; 
and  as  Lowry  relies  upon  the  statute  of  frauds  and  refuses  to 
complete  the  sale,  he  can  recover  only,  the  amoimt  of  his  bid, 
with  interest  from  the  date  of  the  same  and  his  costs,  and  to 
secure  the  judgment  of  this  amount  he  holds  a  lien  upon  Lowry's 
land. 

There  is  no  satisfactory  proof  that  Lowry  ever  became  thfe 
tenant  of  Young,  but  we  do  not  see  how  this  fact,  if  satisfactorily 
proven,  oould  have  the  eflFect  of  stopping  him  from  relying  upon 
the  defense  he  makes  to  this  action.  There  having  been  no  change 
of  possession,  the  adjustment  of  rents  and  interest,  does  not  em- 
barrass the  settlement  of  this  controversy. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  with  instructions  to  render  a  judgment  in  conformity 
^ith  the  principles  indicated  in  this  opinion. 

Scott,  Turner,  for  appellant. 
Bumam,  for  appellee. 


Jno.  p.  Thomas  v.  Phil  T.  Watkins. 

Trnsta— Implied— Creation  of  by  Act  of  Holder. 

An  implied  trust,  of  funds  coming  into  a  persons  hands,  may  be  made, 
by  his  acts  in  using  the  funds  on  his  own  volition,  to  improve  property 
of  his  wards. 


APPEAL   VBOM   DAVEBSS    OIECTTIT    COUBT. 

June  12,  1871. 

Opinion  of  the  Couet  by  Judob  Lindsay: 

Neither    party  complains    of  the    judgment    in  so   far  as  it 
determines  the  amount  to  which  the  appellant  is  entitled  as  a 

vol.  4—28 


422  Kentucky  Opinions. 

Opybiion  of  the  Court. 

credit  on  acGOunt  of  money  advanced  by  him  for  his  wards  in  the 
purchase  o{  the  improvements  made  upon  their  land  by  Hath- 
away and  others.  The  amount  to  which  said  appellant  may  be 
entitled  on  account  of  boarding,  clothing  and  tuition  of  his  said 
wards^  and  on  various  other  claims  being  yet  undetermined  by 
the  lower  court,  cannot  be  considered  upon  t^s  appeal,  and  the 
only  question  before  this  court  for  revision  is  the  judgment  of 
the  circuit  court  charging  appellant  with  $4,000.00,  the  amount 
of  the  notes  surrendered  to  him  by  the  husband  of  his  deceased 
sister,  Mrs.  Craig,  in  compliance  with  her  wishes,  as  expressed 
before  her  death.  By  his  answer  appellant  in  response  to  the 
direct  charge  that  the  notes  were  surrendered  to  him  to  be  held 
in  trust  for  the  use  and  benefit  of  his  wards  denies  the  specific 
charge  as  made,  and  says  that  the  defendants  (meaning  appellees) 
had  no  interest  in  said  notes  further  than  he  might  choose  to  use 
the  same,  directly  or  indirectly,  for  their  benefit  He  admits 
that  he  did  swear  ija  his  deposition  that  the  houses  purchased  from 
Hathaway  and  others  for  the  appellees  were  paid  for  with  their 
means,  and  his  pleadings  clearly  show  that  at  that  time,  they 
had  no  available  means  whatever,  unless  the  notes  received  from 
Mrs.  Craig  were  held  for  their  benefit.  And  in  his  letter  of 
April  8,  1865,  to  appellee  Phil  T.  Watkins  he  states  that  he 
purchased  the  houses  from  Hathaway  and  others  with  the  88^ 
acres  of  land  given  to  him  by  Mrs.  Craig  during  her  life  time  for 
that  purpose,  or  in  other  words  for  any  purpose  in  aiding  him  in 
taking  care  of  said  appellee  and  his  sisters. 

The  facts  thus  admitted,  whilst  they  may  not  have  created  an 
enforceable  trust  in  favor  of  the  appellees,  yet  imposed  upon  the 
appellant  a  moral  obligation  to  expend  the  amount  of  said  notes 
for  their  benefit,  and  as  he  discharged  this  obligation  by  the  pur- 
chase of  the  improvements  situate  upon  their  lands,  and  by  so 
doing  invested  them  with  the  legal  title  to  the  proceeds  of  said 
notes,  he  has  made  an  election  in  their  favor,  and  by  adding  to 
their  equity,  which  was  at  least  equal  to  his  own,  the  l^al  title, 
to  the  property  acquired  by  the  fund,  which  in  morals  if  not  in 
law,  be  held  in  trust  for  them,  he  cannot  now  be  allowed  to 
avoid  this  election,  voluntarily  made  upon  a  sufficient  considera- 
tion, and  claim  against  thrau    We  are  of  opinion  that  the  judg- 
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ment  of  the  circuit  e^ort  upon  this  branch  of  the  case  is  right 
and  proper  and  the  same  is  therefore  affirmed. 


Thompson,  Weir,  for  appellant. 
Sweeney  &  8.,  for  appellee. 


Fbakois  M.  Taylob  v.  Salue  Obawdub. 

Dower— Right  of— Husband  and  Wife. 

Where  the  wife  hue  given  a  relinquishment  of  her  right  of  dower, 
though  the  oonunissoiner,  when  eeUing  the  land,  proclaimed  that  the 
wife  had  a  potential  right  of  dower  in  it,  this  would  not  haye  the  effeot 
of  restoring  her  right. 

APPBAL  FBOM  MABION  OIBOTJIT  GOT7BT. 

June  21,  1871. 

Opinion  op  the  Ootjbt  by  Judge  Habdin: 

The  principal  question  in  this  case  was  settled  in  that  of 
Cantrill  vs.  Riske,  7  Bush,  160,  in  which  the  wife  of  a  grantor 
was  held  to  be  bound  by  her  relinquishment  of  dower  in  a  deed, 
which  was  not  avoided  for  actual  fraud,  but  construed  to  operate, 
under  the  act  of  1866,  as  an  assignment  of  the  grantor's  property 
for  the  benefit  of  creditors.  The  fact  that  the  commissioner  or 
his  auctioneer,  when  selling  the  71  acres  of  land,  proclaimed  that 
the  appellant  had  a  potential  right  of  dower  in  it,  under  a  mis- 
apprehension of  the  law,  might  perhaps,  have  been  a  ground  for 
setting  the  sale  aside  at  the  instance  of  creditors,  if  their  rights 
were  thereby  prejudicial ;  but  it  did  not  have  the  effect  of  restoring 
to  the  appellee  her  right  of  dower  in  the  land  (Burton  vs.  Rob- 
inson, decided  December  8,  1870). 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  judgment  in  conformity  with  this  opinion. 

Harrison,  for  appellant. 
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H.  0.  Thomas  i;.  Eli  Dean. 

Wills— Constrnction. 

A  dause  in  a  will  "should  any  of  mj  children  die  before  they  have 
obtained  21  yean  of  age,  or  have  <diildren,  then  their  estate  hereby 
devised,  is  to  be  equally  divided  between  all  my  childien/'  held  to  mean, 
"dhildren  living  at  the  death  of  the  devisee." 

Sam^— Descent  and  Distribution. 

Under  this  clause,  the  devisee  married  before  she  was  21  years  of  age, 
and  had  one  child,  which  died  a  few  daye  before  ehe  did.  The  husband 
could  not  inherit  or  take  under  the  will,  as  the  estate  deecended  to 
the  brothers  and  sisters  of  the  deceased  wife. 

APPEAL  FBOH  GBATSON  OIBGUIT  OOUBT. 
September  26,  1871. 

Opinion  op  the  Oouet  by  Judge  Peyob: 

James  W.  Worthain  died  in  the  county  of  Grayson  leaving  hi* 
widow  surviving  him  and  several  children,  some  of  whom  minors. 
He  also  left  a  last  will  and  testament  in  which  after  making 
various  devises  to  his  children,  the  following  clause  is  inserted: 
should  any  of  my  children  die  before  they  have  obtained  twenty- 
one  years  of  age  or  have  children,  then  their  estate  hereby  devised, 
is  to  be  equally  divided  between  ail  my  other  children. 

One  of  the  daughters  of  the  devisor  (Kitty  J.  Wortham)  inter- 
married with  Eli  Dean  and  had  by  him  one  child,  this  child  lived 
but  a  few  moments,  and  the  mother  died  in  a  few  days  after  the 
child.  Kitty  the  wife  of  Dean  died  under  twenty-one  years  of 
age,  and  her  estate,  or  that  devised  to  her  by  the  will  was  still 
in  the  hands  of  her  statutory  guardian  except  some  portion  that 
had  been  paid  over  to  her  husband  and  expended  for  her  own 
comfort  This  suit  is  brought  by  the  devisees  of  James  Wortham 
against  Eli  Dean  and  the  guardian  of  his  wife  for  a  settlement 
of  the  estate  in  which  they  are  asserting  claim  to  all  the  properly 
devised  by  the  will  to  Dean.  Dean  is  also  asserting  claim  to 
the  property  by  reason  of  his  marital  rights.  The  rights  of  the 
parties  to  this  property  depends  upon  the  construction  of  that 
clause  of  the  will  already  quoted.    In  order  to  arrive  at  a  proper 
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conatruction  of  this  clause  the  court  must  ascertain  the  intention 
and  meaning  of  the  devisor  from  the  language  in  the  will.  The 
words  used  by  the  maker  of  a  will  must  be  taken  in  the  sense  in 
which  they  were  used  at  the  time.  It  is  manifest  that  he  intended, 
if  any  of  his  children,  died  under  tWenty-one  years  of  age,  that 
his  or  her  portion  should  go  to  the  surviving  children  of  the 
devisor  in  the  event  the  devisee  died  without  having  a  child  or 
children.  If  he  had  used  the  words  ^^if  she  die  without  children** 
there  would  then  be  no  room  for  construction,  and  we  are  of  the 
opinion  that  the  words,''or  have  children"  or  ''having  children* 
conveys  the  same  meaning  and  evidences  the  same  intention, 
dying  under  the  age  of  twenty-one  years  without  children"; 
"dying  under  twenty-one  years,  or  have  children."  Any  of  these 
expressions  when  applied  to  the  provisions  of  this  will  would  mean 
children  living  at  the  death  of  the  devisee.  The  9th  section  of 
chapter  80,  Revised  Statutes,  provides:  "That  every  limitation 
in  a  deed  or  will,  contingent  upon  the  dying  of  any  person  without 
heirs  or  heirs  of  the  body,  or  issue  or  issues  of  the  body,  or  chil- 
dren or  offspring,  or  descendants  shall  be  construed  as  a  limitation 
to  take  effect,  when  such  person  shall  die  leaving  such  heir,  or 
issue,  or  child,  &c."  When  the  devisor  wrote  liiis  will  he  evi- 
derdently  had  no  other  idea  on  his  mind  than  that  the  words 
'^dying  under  twenty-one,  or  have  children**  meant  children  living 
at  the  death  of  such  of  his  children  as  might  die  under  twenty-one 
years  of  age.  If  the  devisee  died  under  twenty-one  years  of  age 
without  a  child  or  children  to  take  from  the  one  dying,  then  his 
or  her  interest  passed  to  the  survivors.  This  construction  strikes 
the  mind  of  the  chancellor  upon  reading  the  will  as  sustaining 
the  meaning  and  intention  of  the  devisor  when  he  wrote  the 
paper.  The  court  below  having  adjudged  the  property  to  belong 
to  the  husband  the  case  is  reversed  with  instructions  to  set  the 
judgment  aside  and  for  further  proceedings  in -conformity  with 
this  opinion. 


Wintersmith,  Conklin,  for  appellant. 
Kincheloe,  for  appellee. 
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J.  T.  SuLuvAN,  &0.  V.  W.  G.  Simpson's  Admb. 

ConTenion — ^Moneys  Deposited  With  TxuBtee. 

Wliere  currency  i«  placed  in  an  envelope,  and  delivered  to  a  party  to 
keep,  it  is  not  a  conversion,  for  that  party  to  place  several  hundred 
dollars  of  his  own  money  in  same. 

Same— Indentification^-Siifficiency— Proof. 

It  is  a  euflScient  identification  of  money  placed  in  an  envelope  to 
keep,  that  certain  money  was  found  in  said  envelope,  corresponding  in 
amount.  The  onus  was  not  on  the  claimants  to  establish  Miat  the  notes 
found  are  the  identical  notes  delivered.  Those  denying,  must  establish 
that  they  are  not. 

APPEAL  FBOM   OWEN   GIBOniT   COTIBT. 
September  9,  1871. 

Opinion  of  the  Coukt  by  Judge  Lindsay: 

The  evidence  presented  by  this  record  leaves  no  doubt  upon 
our  minds  that  the  package  containing  two  thousand  doUara^ 
delivered  to  Simpson's  Administrator  by  his  widow,  was  the  same 
package  delivered  to  the  deceased  by  the  appellants  a  few  days 
before  his  death. 

Simpson  held  this  money  as  the  agent  of  appellants,  and  unless 
before  his  death  he  did  some  act  or  acts  amounting  to  a  conver- 
sion or  unless  its  identity  was  lost  by  being  mixed  with  the  private 
fimds  of  the  deceased,  it  seems  to  us  the  administrator  should  be 
required  to  restore  it  to  the  rightful  owners. 

It  is  more  than  probable  that  Simpson  after  reaching  home, 
placed  in  the  package  of  money  belonging  to  appellants  six  or 
seven  hundred  dollars  of  his  own  means.  And  it  is  clear  that  at 
least  one  thousand  dollars  of  their  money  was  appropriated  to 
the  payment  of  his  individual  debt  to  the  bank  in  Louisville, 
To  this  extent  he  converted  their  money  to  his  own  use,  and  for 
said  amount  he  became  to  them  an  ordinary  debtor.  The  re- 
mainder of  their  money  the  two  thousand  dollars,  in  the  envelope, 
was  never  converted  unless  the  mere  fact  of  placing  with  it  a 
small  amount  of  his  own  funds  was  of  itself  a  conversion.    We 
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are  of  opinion  that  Simpson  did  not  intend  that  this  act  should 
have  any  suoh  effect,  and  are  not  prepared  to  decide  that  the 
law  will  imply  a  conversion,  where  there  is  no  satisfactory  evidence 
that  anything  of  the  kind  was  intended.  The  identification  of 
the  money  hy  appellants  is  we  think  sufficient.  It  was  found  in 
their  aivelope,  and  if  it  had  ever  been  intermixed  with  the  funds 
of  Simpson,  it  was  done  without  their  knowledge  or  consent  The 
onus  is  not  upon  them  to  establish  that  the  notes  found  are  the 
identical  notes  delivered  by  them  to  Simpson. 

Those  who  claim  under  jSimpson  or  through  him  as  his  repre- 
sentatives or  creditors  must  establish  that  they  are  not 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  with  instructions  to  render  judgment  on  the  cross- 
petition  in  favor  of  appellants  for  two  thousand  dollars  with 
interest,  and  that  their  claim  be  first  paid  out  of  the  estate  of  the 
intestate. 

Drane,  for  appellant. 
BlacJewell,  for  appellee. 


Wm.  Haokwoeth  v.  J.  Logan,  &o. 

Pleadings— Answer  Containing  Record  of  Another  Snit. 

Where,  in  an  answer,  reference  is  made  to  another  suit,  alleged  to  be 
pending,  it  is  not  available  unlese  a  copy  of  the  record  be  filed  there- 
with-, or  proof  showing  same. 

APPEAL  FEOM  ^EBENUP   OIBOUIT   OOUET. 

September  21,  1870. 

Opinion  of  the  Coukt  by  Judge  Petees: 

By  the  admissions  in  appellee's  answer,  James  Logan  had  got 
ten  from  the  places  described  in  the  pleadings,  on  the  premises, 
fifteen  or  sixteen  cords  of  tan  bark  in  excess  of  the  twenty-five 
cords  he  contracted  for  at  the  price  of  $45.  For  the  fifteen  or 
sixteen  cords  he  admitted  he  owes  $1.50  per  cord,  taking  the 
admissions  as  to  quantity  strongest  against  him,  which  would  cause 
the  quantity  to  be  fixed  at  sixteen  cords,  worth  $1.50  per  cord 


428  Kehtuokt  Opiirioirs. 

Opinkm  of  the  Court. 

will  make  the  sum  of  $24,  to  which  add  five  dollars  admitted  to 
be  due  on  the  twenty-five  cords,  James  Logan's  indebtedness  i^ 
$29. 

The  jurisdiction  of  the  court  is  not  questioned,  but  Logan 
says  in  his  answer  that  the  amount  he  owes  appellant  had  been 
attached  in  his  hands  by  Alexander  in  a  suit  in  the  Lewis  circuit 
oourt^  but  the  record  of  that  suit  is  not  filed,  nor  is  there  any 
sufiicient  evidence  that  any  recovery  has  been,  or  will  be  had,  in 
that  case,  or  that  it  is  pending.  It  was  erroneous  in  any  view  to 
dismiss  appellant's  petition.  Appellees  should  have  filed  a  tran 
script  of  that  suit  if  it  existed,  and  interpleaded  the  parties  and 
the  court  below  should,  on  that  being  done,  have  retained  the 
cause  until  it  was  judicially  decided  who  was  entitled  to  the 
fund,  and  adjudged  accordingly.  It  does  not  appear  that  appel- 
lant can  get  a  credit  with  Alexander.  And  his  remedy  against 
James  Ix^gan  is  barred  by  this  judgment.  In  the  absence  of  a 
transcript  of  the  record  of  the  suit  in  Lewis  circuit  court,  judg- 
ment should  have  been  rendered  in  favor  of  appellant  against 
James  Logan  for  the  $80,  and  costs. 

Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  and  further  proceedings  consistent  herewith.  Ab 
the  cause  must  return  for  further  proceedings,  J.  Logan  should 
be  allowed  to  amend  and  prepare  the  case  on  equitable  terms,  if 
in  proper  time  he  should  offer  to  do  so. 

Roe,  for  appellant. 


Chables  Foeston  v.  Mabtha  Foeston. 

Divorce— Limitation  of  Action  For. 

Where,  by  a  petition  it  is  shown,  that,  abandonment  without  cohabita- 
tion, was  not  within  the  limit  of  one  year,  it  is  not  an  available  error 
that  costs  were  awarded  against  him. 

Same. 

After  the  discovery  later  of  the  defect  in  pleading,  it  should  have 
been  amended  to  conform  to  proof  of  the  abandonment. 

AFPEAX  FBOM  WOODFOBD  OIBOTIIT  OOUBT. 
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Opinion  of  the  Oourt 
September  20  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

By  the  imperative  language  of  the  statute  to  entitle  appellant  to 
a  divorce  from  appellee^  the  abandonment  on  her  part  must  have 
been  for  the  space  of  one  year  without  cohabitation.    2  E.  S.,  17. 

The  doctrine  on  the  subject  of  condonation  does  not  apply  to 
this  case,  as  the  relief  can  only  be  granted  on  the  terms  prescribed 
by  the  statute.  As  at  the  time  of  the  trial  of  the  suit  appellant  was 
not  entitled  to  the  relief  he  sought,  by  reason  of  the  want  of  suf- 
ficient allegations,  it  is  not  an  available  error  that  costs  were 
awarded  against  him.  If  appellant  had  amended  his  petition 
after  one  year  had  expired  from  the  last  abandonment,  which  was 
in  August,  1868,  and  charged  the  abandonment  on  her  part  then 
to  have  been  over  one  year,  without  cohabitation,  there  is  no  reason 
appearing  in  the  record  which  should  have  defeated  him  in  his 
suit  But  as  he  failed  to  amend,  and  the  dismissal  of  his  suit  on 
the  grounds  stated  in  the  judgment  will  not  bar  a  subsequent  suit 
for  a  divorce,  the  judgment  must  be  affirmed. 

Porter  &  Oreathovse,  for  appellant. 
Turner  &  Twyman,  for  appellee. 


Wm.  p.  CaIjVert  v.  Louisville  Journal  Co. 

Accounts — Acknowledgment  of  Indebtedness. 

Where  from  the  evidence,  it  is  shown  that  an  account  made  out  and 
presented  to  one  member  of  a  firm,  was  objected  to  in  one  item  only, 
which  he  directed  to  be  corrected,  hdd  euffiknent  to  justify  an  acticMi 
for  an  indebtedness  due  at  that  time. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT,  COMMON  PLEAS  DIVISION. 

September  30,  1870. 

Opinion  of  the  Court  by  Jubge  Peters: 

The  accotmts  are  not  presented  in  tiiis  record  in  an  intelligent 
and  satisfactory  manner,  if  account  ^^A  No.  1'*  made  out  by 
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Lynch  and  referred  to  in  his  deposition,  is  copied  in  the  record, 
the  court  has  failed  to  see  it 

This  witness  states  that  the  account  A  No.  1  was  shown  to  Mr. 
Osborne,  the  business  partner  of  the  concern,  and  he  made  but  one 
objection  to  it,  the  account  was  then  corrected  to  conform  to  his 
view,  that  account  showed  a  balance  in  favor  of  appellant,  but 
what  that  balance  was  this  record  fails  to  show.  And  Mr.  Osborne 
says  when  appellant's  account  was  shown  to  him  he  saw  the  mis- 
take in  the  last  item,  which  he  directed  Mr.  Lynch  to  correct;  he 
made  the  correction,  and  until  then  he  says  he  did  not  know  his 
firm  owed  Calvert  anything.  This  was  certainly  an  acknowledg- 
ment of  an  indebtedness  to  the  amount  of  the  balance  of  the  account 
thus  corrected. 

Mr.  Osborne  establishes  the  faithful  and  skillful  discharge  of 
the  duties  of  Lynch,  Perrin  and  appellant  Perrin  succeeded 
Lynch  as  bookkeeper  and  cashier  of  the  concern,  and  he  states  the 
books  show  correctly  the  amounts  collected  by  appellant,  as  well 
as  what  he  retained  out  of  those  collections.  He  also  proves  that 
Mr.  Osborne  made  a  memorandum  on  the  last  account  (which  wo 
understand  to  be  the  account  on  ledger  No.  2,  page  68),  in  pencil 
after  Calvert  left  to  settle  the  account,  which  he  did  by  entering 
a  credit  to  Calvert  of  $100  per  month. 

A  part  of  the  time  at  least  appellees  were  paying  appellant 
$100  per  month  and  at  no  time  less  than  $1,000  per  year,  unless 
it  be  in  1861  and  1862,  but  how  long  the  reduction  in  his  salary 
was  continued  does  not  appear.  Enough,  however,  appears  in  the 
record  to  show  that  some  amoimt  was  due  appellant  which  coul<l 
be  manifested  by  inspecting  the  books  of  the  firm  with  the  explana- 
tions of  Lynch  and  Perrin.  The  oontroversy  certainly  could  be 
easily  correctly  settled  if  the  case  could  be  referred  to  an  intelK- 
gent  master.  But  as  it  appears  from  Osborne's  statement  that  a 
balance  is  due  to  appellant  his  petition  was  improperly  dismissed. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  for  further  proceedings  consistent  herewith. 


Mundy,  for  appellant. 
Thompson^  for  appellee. 
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Wolf  Oohaist  v.  O.  S.  TBNinr. 


Piindpal  and  Surety— Bills  and  Note»— Instxuctions. 

In  an  action  against  a  surety  on  a  note^  dated  at  Cincinnati,  0.,  but 
actually  endorsed  while  in  Kentucky,  an  instruction  was  erroneous,  that 
would  in  effect  have  made  the  enquiry,  whether  the  contract  was  or 
not  completed  in  Ohio,  depend  alone  on  the  proof  as  to  the  place  at 
which  the  transferred  notes  were  actually  received  by  the  plaintiff,  thua 
precluding  evidence  conducing  to  prove  a  delivery  of  the  notes  in  Ken- 
tucky to  an  agent. 

Same. 

An  instruction  was  erroneous,  that  in  effect  made  the  lex  loci  con- 
tractu depend  solely  on  the  place  at  which  the  mere  act  of  endorsing 
the  notes  occurred,  whether  they  were  actually  or  constructively  delivered 
in  this  state  or  note. 

APPEAL  FBOM  MONTGOMEEY  OIBCiriT  OOUET. 

May  17.  1871. 

Opinion  of  the  Coubt  by  Judge  Haedin  : 

The  appellant,  a  citizen  of  the  state  of  Ohio,  brought  this  action 
in  the  Montgomery  circuit  court  against  the  appellee,  as  endorser 
of  several  obligations  signed  by  .8.  Bachman,  in  the  form  of 
promissory  notes  made  payable  to  the  order  of  the  appellant  at  a 
banking  house  in  the  city  of  Cincinnati,  Ohio.  These  notes  hav- 
ing the  character  and  effect  of  bills  of  exchange  by  the  law  of  Ohio, 
while  they  were  only  simple  promissory  notes  according  to  the 
law  of  this  state ;  and  the  holder  having  failed  to  prosecute  Bach- 
man to  insolvency  with  the  diligence  necessary  to  hold  the  appel- 
lant bound,  if  his  responsibility  was  only  that  of  an  ordinary 
assignor,  the  essential  question  presented  by  the  defense  and 
involved  in  the  trial,  was,  whether  the  undertaking  of  the  appellee, 
as  implied  by  his  endorsement  of  the  notes  was  in  fact  made  and 
consumated  in  this  state  or  the  state  of  Ohio  ? 

While  the  evidence  conduces  to  the  conclusion  that  the  notes, 
which  were  written  at  Cincinnati,  and  probably  there  signed  by 
Bachman,  were  endorsed  as  assigned  by  the  appellant  at  Mt 
Sterling,  in  Kentucky,  it  is  not  determinate  or  certain  as  to  the 
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question  whether  the  contract  of  the  appellant  was  completed  sim- 
ultaneously with  the  physical  act  of  endorsing  the  notes  in  Ken- 
tucky,  by  either  a  delivery  of  them  to  the  appellant,  or  any  agent 
of  his,  or  such  a  transmission  of  them,  by  mail  or  otherwise,  as  was 
legally  necessary  to  make  the  transfer  of  the  notes  to  the  appel- 
lant, effectual  and  binding  on  the  appellee.  The  principles  of  law 
applicable  to  this  inquiry  of  fact  are  so  fully  stated  and  explained 
in  the  cases  of  Goddin  v.  Shipley,  7  B.  Monroe,  576 ;  Young  v. 
Harris,  14  B.  Monroe,  556 ;  Carlisle,  etc.,  v.  Chambers,  4  Bush, 
268,  and  Ford  v.  Buckeye  State  Insurance  Co.,  6  Bush,  133,  as 
to  render  more  than  a  simple  reference  to  those  cases  unnecessary. 

It  seems  to  us  that  neither  the  instruction  asked  by  the  plain- 
tiff, which  was  refused,  nor  that  asked  by  the  defendant,  and  given 
by  the  court,  was  a  correct  presentation  of  the  law  of  the  case;  the 
first  was  not  because  it  would,  in  effect,  have  made  the  inquiry 
whether  the  contract  was  or  not  completed  in  Ohio,  depend  alone 
on  the  proof  as  to  the  place  at  which  the  transferred  notes  were 
actually  received  by  the  appellant,  thus  virtually  precluding  the 
consideration  of  any  evidence  conducing  to  prove  a  delivery  of  the 
notes  in  Kentucky  to  an  agent  of  the  appellant,  or  their  transmis- 
sion to  him  by  the  appellee,  with  his  executed  endorsement  upon 
them;  and  the  instruction  which  the  court  gave  was  erroneous 
because  it,  in  effect,  made  the  lex  loci  contractus  depend  solely 
on  the  place  at  which  the  mere  act  of  endorsing  the  notes  occurred, 
whether  they  were  actually  or  even  constructively  delivered  in  this 
state  or  not 

For  the  error  in  giving  the  last  mentioned  instruction,  the 
motion  for  a  new  trial  should  have  been  sustained. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  and  other  proceedings  consistent  with  this  opinion. 

R.  Reid,  for  appellant. 
Tenney,  for  appellee. 


Mitchell^  &o.  v.  Whithobb^  &o.  4S(I« 


Opinion  of  the  Gbnrt. 


Geo.  S.  Mitchell,  &o.,  v.  John  Whitmoee,  &o. 

Life  Sstate— Siesen,  What  Constitnteft— Dower  and  Curtesy. 

Hdd,  that  a  parcel  of  land  which  waa  being  suireyed,  the  counes  and 
distanceB  being  an  actual  seizen  of  the  entire  tract  by  all  oo-parcenen 
jointly,  though  it  continued  but  a  moment,  and  was  euffident  in  law, 
Xo  invest  the  husband  of  one  of  the  co-parceners  with  the  right  to  hold 
a  life  estate  by  the  curtesy  in  the  respective  individual  interest. 

APPEAL  FBOM  JESSAMINE  OXBGUIT  OOUBT. 

May  13,  1871. 

Opinion  of  the  Coitbt  by  Judge  Lindsay: 

The  real  question  involved  in  this  suit  is  whether  Frederidc 
Whitmore^  the  ancestor  of  the  appellees,  held  a  life  estate  as  tenant 
by  the  curtesy,  in  that  portion  of  the  land  conveyed  by  Marrs,  to 
which  his  declared  wife  was  entitled  as  one  of  the  heirs  of  William 
Hinds. 

It  is  insisted  that  he  did  not  hold  such  estate,  because  there  was 
no  actual  seizen  by  him  of  his  wife's  estate  in  said  land  during 
coverture.  That  the  entire  tract  was  divided  into  two  distinct  and 
well-defined  parcels,  and  that  his  seizen  did  not  extend  to  any 
portion  of  the  tract  outside  of  the  parcel  conveyed  by  the  remaining 
heirs  to  him.  This  proportion  is  correct  unless  there  was  an  actual 
seizen  by  one  or  more  of  the  coparceners  before  the  partition 
between  Whitmore  and  Marrs.  Of  this  fact  we  think  there  can  be 
no  doubt  While  it  does  not  appear  that  any  of  the  coparceners 
resided  upon  the  land  after  the  death  of  William  Hinds,  and 
before  the  partition,  the  conveyance  from  the  heirs  to  Whitmore 
and  Marrs  establishes  conclusively  that  the  partition  betweem 
them  was  made  by  an  actual  survey.  The  parcels  allotted  each  and 
described  by  metes  and  bounds  and  the  courses  and  distances  given 
with  scrupulous  exactness.  While  this  survey  was  being  made, 
there  was  an  actual  seizen  of  the  entire  tract  by  all  of  the  heirs 
jointly,  and  though  it  continued  but  for  a  moment,  it  was  sufficient 
in  law  to  invest  the  husband  of  the  female  coparceners  with  the 
right  to  hold  life  estates  by  the  curtesy  in  their  respective  undi- 
vided interest    It  is  true  that  Williams  in  his  work  on  Eeal  Prop- 
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Brty,  seems  to  regard  the  possession  by  the  husban^d  of  the  land  of 
the  wife  held  in  coparcenary  as  insufficient  to  entitle  him  to  take 
by  the  curtesy.  But  Mr.  Kent  defines  the  rule  to  be  that  ^^when  a 
man  marries  a  woman^  seized  at  any  time  during  the  coverture  of 
an  estate  of  inheritance  in  severalty,  in  coparcenary,  or  in  common 
and  hath  issue  by  her  bom  alive  *  *  *  he  holds  the  land  during 
his  life  by  the  curtesy  of  England.  (Kent's  Com.  vol.  4,  side  page 
28.)  Although  we  have  been  unable  to  find  any  decision  of  this 
court  upon  the  exact  question  in  issue,  we  think  the  reason  of  the 
law  is  cleiprly  with  Mr.  Kent,  and  are  of  opinion  that  Whitmore 
held  an  estate  for  life  in  the  undivided  interest  of  his  deceased 
wife  in  the  land  conveyed  to  and  held  by  Marrs  and  his  vendees. 
We  are  of  opinion  that  the  verdict  of  the  jury  is  fully  sustained 
by  maintainable  evidence,  and  that  if  the  evidence  complained 
of  as  being  incompetent  had  been  excluded  the  verdict  would  necr 
eesarily  have  been  the  same.  The  revision  by  the  appellees  of  the 
slight  excess  of  land  found  for  them  fully  cured  this  error. 

Perceiving  no  error  in  the  proceedings  prejudicial  to  the  sub- 
stantial rights  of  the  appellant,  the  judgment  of  the  court  below 
must  be  affirmed. 

Huston,  James,  for  appellant. 
Kinkead  &  Damall,  for  appellees. 


F.  S.  TUPMAN  V.  F.  DUOKEB^  &0. 

Fraudulent  Conyeyance— Asgigmnent  of  Note. 

Wliere  a  person  procares  the  aesignment  of  a  note  to  himself,  though 
it  be  not  understood  by  the  assignor,  it  being  as  security  for  advances 
made  by  the  assignee,  no  fraud  can  be  charged  in  the  transaction. 

I 


In  a  deed  by  a  grantor  and  his  wife,  no  mention  was  made  to  the 
yendee  of  a  lien  retained  in  the  prior  deed  oonveying  to  the  grantor 
said  land.  Hdd  that  the  purchaser  was  guilty  of  laches  in  not  ascer- 
taining the  ezistenoe  of  the  prior  lien  retained  in  the  former  deed. 

APPBAIi  FBOM  KBNTON  dEOUIT  OOUBT. 

September  11,  1871. 


TupMAN  y.  Dtjokbb,  &o.  485 

Opinkm  of  the  Ooort. 

Opinion  op  the  Ooubt  by  Judge  Pbyoe  : 

We  are  of  opinion  that  the  proof  presented  by  this  record  does 
not  warrant  the  conclusion  that  Ducker  was  overreached  by  Tup- 
man  in  the  transaction  resulting  in  the  assignment  by  the  former 
to  the  latter  of  the  note  due  from  Hall  and  wife.  Possibly  he  may 
not  have  fully  understood  the  l^al  effect  of  the  written  transfer^ 
but  there  is  no  evidence  tending  to  show  that  he  was  misled  upon 
this  point  by  any  statement  or  representations  made  by  appellant 
In  fact,  he  does  not  charge  by  his  answer  that  he  was,  but  merely 
claims  that  he  signed  the  writing  at  the  request  of  Tupman,  he  not 
being  able  to  read  it,  and  it  not  having  been  read,  or  explained  to 
him  by  any  person  present 

As  Tupman  was  advancing  the  money  for  the  accommodation 
of  an  insolvent  kinsman  it  was  perfectly  natural  that  he  should 
have  availed  himself  of  the  only  security  for  the  repayment  of 
such  advancement  it  was  within  his  power  to  obtain.  By  becoming 
the  purchaser  of  the  note  and  having  it  assigned  to  him  by  the 
payee.  He  satisfied  the  creditor's  claim,  and  became  the  owner 
of  the  note  and  the  lien  retained  in  the  deed  to  secure  its  payment. 
That  he  took  such  steps  to  secure  himself  does  not  raise  the  slight- 
est presumption  of  a  fraudulent  intent  upon  his  part,  and  as  to  this 
branch  of  the  case,  it  presents  no  defense  to  the  action.  Tupman, 
as  assignee  of  the  note,  was  in  equity  the  owner  of  the  lien  reserved 
to  secure  its  payment  And  it  was  not  within  the  power  of  Ducker 
and  Hall  and  wife  by  a  transaction  subsequent  to  the  assignment 
to  deprive  him  of  the  benefit  of  this  lien,  and  the  conveyance  by 
Hall  and  wife  to  Ducker  of  the  house  and  lot  did  not  have  that 
effect  The  note  was  still  an  incumbrance  upon  the  property  in  the 
hands  of  Ducker,  and  Shroeder,  his  vendee,  took  it  subject  to 
such  incumbrance. 

The  fact  that  the  conveyance  from  Hall  and  wife  to  Ducker 
makes  no  mention  of  this  note  can  not  affect  Tupman's  rights,  nor 
can  the  want  of  actual  notice  upon  Shroeder's  part  protect  him  as 
against  Tupman's  lien.  This  lien  was  created  by  the  original  deed 
from  Ducker  to  Hall  and  wife,  and  the  recording  of  that  deed  was 
constructive  notice  of  its  existence  to  the  world.  If  Shroeder 
failed  to  make  a  thorough  investigation  of  the  title  to  the  property 
he  was  purchasing,  it  is  not  within  the  power  of  the  courts  to 
relieve  him  against  the  consequences  of  his  own  carelessness  and 
folly. 
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From  these  oondusions  it  results  that  the  judgment  of  the  cir- 
cuit court  is  erroneous.  Wherefore,  it  is  reversed  and  the  cauae 
remanded  with  instructions  to  enforce  the  lien  retained  in  the  deed 
from  Dueker  to  Hall  and  wife  to  secure  the  payment  of  the  note 
upon  which  this  action  is  based  and  for  proper  proceedings. 

EUts,  far  appellant. 

J.  W.  Hampton,  far  appellee. 


W.  N.  WOBTHINGTON  V.  JaMES  GbUTCHBR,  &C. 

Principal  and  Agent—- Liability  of  Agent 

If  an  agent  baa  by  a  deviation  fiom  bia  ordera,  or  by  any  miaoonduet, 
or  omiaaion  of  duty,  become  reaponaible  to  bia  principal  for  damagea,  be 
Tdll  be  diacbarged  tberefrom  by  tbe  ratification  of  bia  acta,  or  omiaai(»a, 
by  tbe  principal,  if  made  witb  a  full  knowledge  of  all  tbe  facta  and 
drcamatanoea. 

t 
Same— Fraud  or  CoUnaion. 

In  tbe  abaence  of  a  cbarge  and  proof  of  fraud  upon  tbe  part  of  tbe 

agent,  tbe  principal  cannot  be  beard  to  attack  tbe  agenta  acta,  tbua 

ratified  by  bim. 

< 

i 

Brokera— Rigbt  to  Diapoae  of  Stocks— Pledgea 

A  contract  by  a  broker  and  bia  cuatomer,  "It  ia  agreed  between  C. 
and  W.  tbat  if  tbe  margin  became  ezbauated,  W.  abould  aell  aaid  stock 
and  any  loaa  auatained  on  aucb  aale  of  said  dtock  abould  be  paid  by  G. 
to  W.,"  and,  ''W.  waa  to  carry  and  bold  tbe  atock  for  an  account  of  C. 
until  W.  abould  be  directed  by  0.  to  aell  aaid  atock  or  to  deliver  aame 
to  C."  Hdd,  tbat  W.  waa  tbe  agent  of  0.  to  tbe  extent  to  aeU  aaid 
atock,  and  tbat  W.  beld  and  carried  tbe  atock  under  a  contract  of 
pledge. 

APFBAL  FBOM  JEFFEBSON  OIBCUIT   COURT,   OHANOEEY  DIVISION. 

June  24,  1871. 

Opinion  op  the  Coukt  by  Judge  Lindsay  : 

The  state  of  facts  presented  by  this  record  differs  materially 
from  that  upon  which  the  opinion  of  the  New  York  Court  of 
Appeals  in  the  case  of  Markham  v.  Jondon  et  al  was  founded.    In 
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that  case  "ihe  defendants,  who  were  stock  brokers,  made  an  agree- 
ment with  the  plaintiff  to  purchase  and  ^carry*  certain  stocks  for 
him,  he  to  place  in  their  hands  ten  per  cent  of  the  markeft  price 
of  the  stocks  as  a  'margin'  and  to  keep  that  margin  good.    Defend- 
ants purchased  the  stocks,  and  carried  it  until  it  fell  in  value,  so 
that  their  margin  was  not  good,  and  after  notice  to  plaintiffs  to  • 
make  it  good  they  sold  the  stock."    The  action  was  for  the  con- 
version of  the  stocks.    Upon  the  trial  defendants  offered  evidence 
to  prove  that  it  was  the  custom  of  brokers  to  sell  the  stocks  in  such 
cases  on  the  exhaustion  of  the  margin  and  also  that  the  contract 
in  the  case  was  the  usual  one  between  brokers  and  their  customers 
and  governed  by  such  custom.    The  court  held  that  the  stocks  pur- 
chased in  pursuance  to  such  contracts  were  the  property  of  the 
customer;  that  the  broker  was  a  mere  agent  in  making  the  pur- 
chase, but  that  he  held  and  carried  the  stocks  for  the  purchaser, 
not  as  an  agent  or  broker,  but  upon  a  new  duty,  and  with  other 
rights,  and  subject  to  additional  responsibilities;  that  the  contract 
between  the  parties  was,  in  spirit  and  effect,  a  contract  of  pledge ; 
that  as  to  the  advancements  made  by  the  defendant  for  the  plain- 
tiff, the  stocks  were  held  as  collateral  security,  and  that  he  had  no 
right  to  sell  them  and  apply  the  proceeds  to  the  payment  of  such 
advancements,  until  he  should  first  call  upon  the  plaintiff  to  make 
good  his  margin,  and  failing  in  this,  the  customer  was  entitled, 
secondly,  to  notice  of  the  time  and  place  where  the  stock  would 
be  sold,  which  time  and  place  must  be  reasonable,  and  that  the 
custom  of  brokers  could  not  change  or  abrogate  this  well  established 
rule  of  law.    That  in  order  to  enable  the  broker  to  protect  himself 
from  loss,  by  the  exercise  of  powers,  other  and  greater  than  those 
growing  out  of  the  ordinary  contract  of  pledge,  he  must  secure  the 
right  to  sell  without  notice  by  a  special  contract    In  this  case  it  is 
proved  by  the  witness  BuUington  (and  his  testimony  is  not  con- 
tradicted) that  "it  was  agreed  between     *     *     *  Crutcher  and 
*    *    *    Worthington  that  if  the    *    *    *    margin  became  ex- 
hausted   *     *     *     Worthington  should  sell  said  stock,  and  any 
loss  sustained  on  such  sale  of  said  stock  should  be  paid  by  said 
Crutcher  to  said  Worthington."    BuUington's  statement  as  to  his 
condition  of  the  contract  is  strongly  corroborated  by  Crutcher's 
letter  of  October  30th,  1868,  with  a  full  knowledge  of  the  fact  that 
Worthington  had  sold  his  stocks,  he  writes  that  he  regrets  the  sale 
of  his  "Eirie"  at  39  7-8,  as  he  did  not  think  it  would  have  gone 
vol.  4—29 
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lower,  and  requests  Worthington,  if  he  agrees  with  him  in  opinion, 
to  buy  it  back  for  him,  and  concludes  by  promising  to  settle  the 
balance  due  from  him  an  account  of  the  stock  speculation  ^^with  as 
little  delay  as  possible."  By  his  letters  of  April  13th  and  Decem- 
ber 6th,  1869,  he  still  agrees  to  pay  this  balance,  and  in  none  of 
these  letters  does  he  intimate  that  the  stocks  were  sold  without 
authority.  But  if  it  be  admitted  that  the  sale  was  made  without 
express  authorily  growing  out  of  the  terms  of  the  original  contract, 
it  appears  from  appellee's  petition  that  Worthington  was  "to  carry 
and  hold  the  'stock'  for  and  on  account  of  plaintiff,  until  the 
defendant  should  be  directed  by  plaintiff  to  sell  said  stock,  or  lo 
deliver  the  same  to  plaintiff."  It  was  contemplated  by  the  parties 
according  to  appellee's  own  version  of  the  contract  that  upon  a 
certain  contingency  (when  appellee  should  so  direct),  Worthingtou 
was  to  sell.  He  was,  therefore,  the  agent  of  Crutcher  to  this 
extent^  although  according  to  the  doctrine  in  the  case  quoted  of 
Markham  v.  Jondon  held  and  carried  the  stock  under  a  contract  of 
pledge.  The  substance  of  appellee's  complaint  in  this  view  of  the 
case  is  that  Worthington  in  the  exercise  of  his  duties  as  agent, 
exceeded  his  authority  and  sold  the  stocks  without  being  directed 
so  to  do.  To  this  it  is  answered  that  the  sale  was  ratified  and 
accepted  by  the  principal  and  acted  upon  by  both  parties  from 
the  30th  of  October,  1868,  when  Crutcher  was  advised  by  Worth- 
ington of  the  sale,  and  of  all  the  particulars  as  to  time,  price, 
etc.,  up  to  the  13th  of  June,  1870,  when  this  suit  was  instituted. 
In  such  a  state  of  case  the  doctrine  seems  to  be,  that  if  'an 
agent  has,  by  a  deviation  from  his  orders,  or  by  any  misconduct, 
or  omission  of  duty,  become  responsible  to  his  principal  for  dam- 
ages, he  will  be  discharged  therefrom  by  the  ratification  of  his 
acts,  or  omissions,  by  the  principal,  if  made  with  a  full  knowledge 
of  all  the  facts  and  circumstances,"  (Story  on  Agency,  section  243) 
with  a  full  knowledge  of  the  time  and  terms  of  the  sale,  with  a  full 
statement  of  his  account,  rendered  at  his  own  request,  which  is  not 
charged  to  be  false  or  fraudulent.  Crutcher  ratified  the  actions  of 
his  agent,  by  his  letters,  by  the  execution  of  his  note  for  the  amount 
of  loss  incurred  in  the  speculation,  by  withdrawing  his  defense  and 
permitting  judgment  to  go  against  him  on  said  note,  and  by  the 
execution  of  the  replevin  bond  to  secure  the  payment  of  said  judg- 
ment, and  he  can  not  now  be  allowed  to  escape  the  consequence  of 
such  ratification,  without  charging  or  proving  either  fraud  upon  the 
part  of  the  appellant^  or  surprise  or  mistake  upon  his  own  part 
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We  are  of  opinion  that  the  facts  presented  by  the  record  satis- 
factorily establish  Worthington's  right  to  sell  the  stock  under  the 
terms  of  the  original  contract,  and  hence  that  there  was  no  oonver- 
sion  by  him  of  the  property  of  the  appellee,  but  if  mistaken  in  this 
conclusion,  then  that  the  act  of  Washington  in  making  the  sale, 
was  approved  and  ratified  by  Crutcher. 

For  these  reasons  the  judgment  of  the  chancellor  is  reversed  and 
the  cause  remanded  with  instructions  to  dismiss  appellee's  petition, 
and  to  dissolve  the  injunction  granted  upon  his  prayer. 

Bullock  &  Anderson,  for  appellant, 
Cochran,  for  appellee. 


R.  K.  Williams  v.  T.  J.  Ashbeook  Co. 

Contracts — ^Place  to  be  Performed — ^Terms  of. 

A  contract:  "Paducah,  Ky.  ♦  •  ♦  B.  K.  Williams  haa  agreed  to  let 
us  take  one  half  interest  in  150  barrels  rectified  whisky  which  he  con- 
tracted for  from  them  Dec,  1864,  at  $1.82  per  gallon.  ♦  ♦  ♦  We  are 
to  divide  profits,  *  *  *  and  to  charge  nothing  for  accepting  or  sell- 
ing.'* This  whisky  was  contracted  for  by  Williams  at  Cincinnati,  to  be 
shipped  on  his  order.  Held  that  the  meaning  of  the  contract  was  that 
the  whisky  was  to  be  sold  in  Paducah,  the  place  where  the  contract 
was  to  be  performed. 

Same— Partnership. 

In  a  contest  between  the  parties,  to  this  contract,  the  element  of 
partnership  could  not  enter  in  same. 

APPEAL  FBOM  GRAVES   CIRCUIT   COURT. 

June  28,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

On  the  1st  of  Deoemher,  1864,  R.  K.  Williams  bought  of 
Buchanan  &  Co.  of  Cincinnati  five  hundred  barrels  of  rectified 
whisky  at  the  price  of  1.82  cents  per  gallon,  to  be  delivered  to  the 
purchaser,  or  his  order  in  such  lots  as  he  might  desire. 

On  the  24th  of  January,  1865,  Williams  and  J.  T.  Ashbrook 
&  Co.  entered  into  the  following  agreement : 

"Paducah,  Ky.,  January  24,  1865. 

"R.  K.  Williams  has  agreed  to  let  us  takQ  one-half  interest  iu 
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150  barrels  Buchanan  &  Co.  rectified  whisky,  which  he  contracted 
for,  from  them  in  December,  1864,  at  182  cents  per  gallon. 

"We  have  agreed  to  accept  his  paper  as  per  letter  of  authority 
of  this  date,  after  paying  the  purchase  price,  and  all  interest  on 
deferred  payment,  and  other  costs.  We  are  to  divide  profits,  one- 
half  to  said  Williams,  One-half  to  T.  J.  Ashbrook  &  Co.  We  are 
to  charge  nothing  for  accepting  or  selling. 

"E.  K.  Williams. 

"T.  J.  Ashbrook  &  Co." 

It  appears  that  at  the  time  of  the  execution  of  this  agreement 
T.  J.  Ashbrook  &  Co.  were  grocery  merchants  at  Paducah,  and 
soon  afterwards  sold  the  whole  of  the  whisky  in  Cincinnati  without 
ever  having  removed  it  from  the  warehouse  in  which  it  was  stored. 
That  the  sale  was  made  by  them  without  the  knowledge,  or  consent 
of  Williams  at  a  loss  of  $1,328.32,  one-half  of  which  they  claim 
should  be  paid  by  Williams.  He  denied  his  liability  for  any  part 
of  the  loss,  on  the  ground  that  Paducah  was  the  place  at  which, 
by  the  terms  of  the  agreement,  the  whisky  was  to  have  been  sold 
by  Ashbrook  &  Oo.,  and  that  they  had  no  right  to  sell  the  whisky 
in  Cincinnati  without  the  knowledge  or  concurrence  of  Williams. 

Upon  a  case  agreed  by  the  parties,  and  submitted  to  the  covrt 
below  judgment  was  rendered  against  Williams  for  one-half  of  the 
loss  on  the  sale  of  the  whisky.    And  Williams  has  appealed. 

In  support  of  the  judgment,  it  is  insisted  by  counsel  for  appel- 
lees that  the  written  agreement  created  a  partnership  between  the 
parties  as  to  the  160  barrels  of  whisky,  and  that  either  partner  had 
full  authority  to  dispose  of  the  whole  or  any  part  of  the  assets, 
whenever  and  wherever  he  chose. 

If  this  were  a  controversy  between  the  parties  to  the  agreement 
and  a  stranger,  the  question  of  partnership  or  no  partnership 
might  become  important.  But  the  contest  is  between  the  parties 
themselves  and  the  only  question  is,  what  did  they  mean,  or  intend 
by  entering  into  this  contract  ?  What  rights  or  obligations  did  they 
intend  to  impart,  and  impose  on  each  other  ? 

This  question,  like  all  others  growing  out  of  contracts  in  writ- 
ing, is  a  question  of  construction,  and  is  to  be  solved  by  considering 
the  language  used  in  the  writing  in  the  light  afforded  by  the  situa- 
tion and  circumstances  surrounding  the  parties  at  the  time. 

The  appellant  at  the  date  of  the  contract  was  one  of  the  judges 
of  this  court,  and  at  the  time  of  the  sale,  engaged  in  the  discharge 
of  his  duties  in  Frankfort. 
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Appellees  were  grocery  merchants,  engaged  in  the  business  of 
buying  and  selling  commodities,  including  whisky,  as  usually 
belonging  to  the  grocery  trade.  As  already  stated,  appellant  owned 
five  hundred  barrels  of  whisky  which  at  the  date  of  the  contract 
were  in  store  in  Cincinnati,  and  had  been  since  his  purchase  of 
them  on  the  1st  of  the  month  preceding  the  sale  to  appellees.  Un- 
der these  circumstances  the  contract  in  question  was  entered  into, 
by  which,  in  effect^  appellees  purchased  one-half  of  150  barrels  of 
the  whisky  owned  by  appellant  The  object  doubtless  being  that 
the  whisky  might  be  sold  at  a  profit,  and  the  controlling  question 
in  the  case  are,  firsts  who  was  to  do  the  selling  ?  and,  second,  where 
was  the  selling  to  be  done  ? 

There  is  no  difiiculty  in  the  first  question.  Not  only  was  the 
selling  of  such  merchandise  strictly  within  the  line  of  th3  regular 
business  of  appellees;  but  there  was  an  express  stipulation  in  the 
written  contract  that  they  were  to  charge  nothing  for  accepting  or 
selling,  showing  beyond  dispute  that  the  duty  and  responsibility 
of  selling  was  expressly  devolved  on  appellees — this  their  counsel 
concede. 

Second.  It  would  seem  naturally  to  follow,  that  as  appellee-s 
expressly  stipulated  that  they  would  sell  the  whisky,  the  selling 
was  to  be  done  by  them,  or  under  their  immediate  supervision  and 
at  their  place  of  business  in  Paducah.  For  it  can  be  scarcely 
doubted  that  their  experience,  capacity  and  skill  as  merchants 
entered  largely  into  the  inducements  with  appellant  to  make  the 
contract  He  then  had  five  hundred  barrels  in  the  hands  of  mer- 
chants in  Cincinnati,  and  he  could  have  put  the  whole  or  any  part 
of  it  on  the  market  there  at  any  time.  He,  therefore,  could  have 
had  no  conceivable  motive  to  let  the  appellees  take  the  one-half 
interest  in  the  160  barrels,  if  it  insisted,  they  were  to  have  the 
privil^e  of  authorizing  a  sale  whenever  they  chose,  and  at  the 
place  where  the  article  then  was,  and  had  been  for  some  time 
stored,  and  where  Williams  could  have  as  easily  authorized  the  sale 
without  the  arrangement  with  appellees,  and  without  their  agency, 
as  with  it.  We  do  not  believe  the  parties  contemplated  such  a 
disposition  of  the  whisky.     Appellant  certainly  did  not 

There  is  enough  in  the  record  to  show  that  at  the  date  of  the 
agreement,  whisky  was  dull  in  the  Cincinnati  market 

The  contract  was  made  in  Paducah ;  the  bills  for  the  price  of  it 
were  made  payable  in  Paducah..  Appellees  were  to  sell  the  whisky 
without  charge  therefor,  their  place  of  business  and  their  only 
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place  of  business  so  far  as  the  record  shows  was  at  Paducah.  And 
it  seems  to  us  that  Paducah  was  the  market  contemplated  by  the 
parties  that  the  whisky  was  to  be  brought  to  that  point  and  there 
sold  by  appellees,  or  under  their  personal  direction.  This,  we 
think,  was  clearly  the  intent  of  the  parties,  and  the  only  rational 
interpretation  of  their  written  contract 

The  sale  as  made  by  appellees,  although  in  good  faith,  was  not 
in  conformily  with  the  contract,  and  they  have  no  right  to  hold 
appellant  responsible  for  any  part  of  the  loss  resulting  from  the 
sale.  Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  appellees'  complaint 

J.  B.  Husbands,  Williams,  for  appellant. 
L.  D.  Hushands,  for  appellee. 


Mabgabet  Gaetin  v.  James  H.  Lucker^  Se's.   \d. 

January  3,  1872. 

Trial— Duties  of  the  Court— Jury. 

Sec.  34  of  the  Civil  Code  makes  the  jury  the  triers  of  questions  of  fact, 
but  it  does  not  take  away  from  the  Judge  the  right  to  determine 
whether  or  not  any  fact  conducing  to  establish  the  cause  of  action,  or 
the  grounds  of  defense,  has  been  proved.  This  should  be  determined 
by  hie  instructions. 
Bins  and  Notes—Charge  of  fraud— Not  sustained  by  facts. 

APPEAL  FROM   MABION   CIRCUIT   COURT. 

December  8,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  only  issue  raised  by  the  pleadings  in  this  case  is,  that  tho 
note  sued  on  was  procured  by  deceit,  fraud  and  covin. 

The  onus  was  upon  the  appellant.  She  utterly  failed  to  estab- 
lish a  state  of  case  exciting  even  a  suspicion  of  fraud  on  the  part 
of  Dr.  Lucker.  She  showed  that  near  six  hundred  and  thirty 
dollars  of  the  consideration  for  the  note  had  actually  been  paid 
for  her  benefit  by  Dr.  Lucker,  and  she  bases  her  allegation  of 
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fraud  upon  the  ground  that  she  failed  to  show  what  the  balance 
of  the  consideration  was. 

The  witness  to  the  note  did  not  see  it  drawn,  nor  was  he  present 
when  the  settlement  or  calculation  was  made.  The  son  of  Mrs. 
Gartin,  one  of  the  signers  on  the  note,  who  could  both  read  and 
write,  was  present  when  the  calculation  was  made  and  the  note 
written  and  yet  he  with  a  full  knowledge  of  all  the  fact?  signed 
it  without  hesitation. 

Fraud  is  not  to  be  presumed.  The  balance  of  the  consideration 
for  the  note  not  only  might  have  existed  without  the  witness, 
Wray,  knowing  anything  about  what  it  was,  but  in  fact  he  states 
that  Lucker  had,  before  the  note  was  executed,  had  wood  hauled 
to  the  appellant.  Section  34,  of  the  Civil  Code,  makes  the  jury 
the  triers  of  questions  of  fact,  but  it  does  not  take  away  from  the 
judge  the  right  to  determine  whether  or  not  any  fact"^  conducing 
to  establish  the  cause  of  action,  or  the  ground  of  defense  has  been 
proved.  This  question  he  must  determine  when  he  is  called  upon 
to  instruct  the  jury.  His  instructions  must  be  based  upon  evi- 
dence. 

Appellant  having  proved  no  evidence  conducing  to  sustain  her 
defense,  he  properly  refused  all  instructions  she  asked,  and  properly 
instructed  the  jury  to  find  for  appellee. 

Judgment  aifirmed. 

The  testimony  of  the  deputy  sheriff  and  his  receipt  to  Lucker 
show  that  the  execution  to  Mattingly  was  paid  off  on  the  7th  of 
October,  1867.  The  note  of  appellants  to  Lucker  was  given  on 
the  same  day.  His  statement  to  Mrs.  Gartin  that  he  had  satisfied 
such  execution  was  therefore  true.  The  money  was  not  paid  by 
the  sheriff  to  Mattingly  till  the  10th  of  the  same  month.  If 
Lucker  then  took  an  assignment  of  the  judgment,  and  afterwards 
attempted  to  collect  it  from  Mrs.  Gartin,  it  was  a  violati6n  of 
his  contract  with  her.  She  does  not  rely  on  this  violation  of  the 
contract,  as  a  defense  to  the  suit  on  the  note,  and  so  can  not  be 
made  to  relate  back  to  the  execution  of  the  same,  and  sustain  the 
plea  of  fraud  in  its  procurement. 

Petition  overruled. 

R.  &  F.  for  appellant, 
Harrisorij  Russell  &  A,  for  appellee. 
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J.  T.  GsEBB  V.  Abnstte. 

Bond^-Taken  before  County  Court. 

Under  Sec.  61  and  67,  and  Sec.  80,  Criminal  Code,  the  county  judge 
baa  the  right  to  take  a  bail  bond,  when  the  defendant  was  legally  in 
custody  aiul  chaiged  with  a  public  offense,  this  right  extending  to  any 
time  before  the  commencement  of  the  first  term  of  the  circuit  court 
after  commitment. 


APPTBAT.   FBOM    CBITTENDEN    CIBOUIT    COURT. 

April   20,    1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  answer  in  this  case  does  not  refer  to,  or  in  any  way  bring 
before  the  court,  the  action  of  the  committing  magistrates,  nor 
of  the  judge  of  the  common  pleas  court. 

It  is  true  certain  papers  purporting  to  be  the  records  or  minutes 
of  proceedings  had  before  these  oflScers  are  copied  into  the  tran- 
script before  us,  but  for  the  reason  indicated  they  can  not  be 
considered  on  this  appeal. 

The  recitals  of  the  forfeited  bond  show  that  Albert  Greer  was 
legally  in  custody  charged  with  a  public  offense;  that  he  had 
been  admitted  to  bail  in  the  sum  of  seven  hundred  dollars,  and 
that  the  bond  was  taken  by  the  presiding  judge  of  the  Crittenden 
County  Court. 

By  Section  61,  Criminal  Code,  such  oflScer  had  the  right  to 
take  such  bond  at  any  time  before  the  commencement  of  the 
first  term  of  the  Crittenden  Circuit  Court,  after  his  commitment 
to  jail.  Nor  is  it  material  that  said  Greer  was  not  brought  before 
such  judge  upon  a  written  petition  as  provided  for  in  Section 
77,  Criminal  Code. 

The  county  judge  had  the  undoubted  right  to  take  the  bond 
and  it  is  expressly  provided  in  Section  80,  that  "No  bail  bond 
or  bail  reoognizance  shall  be  deemed  to  be  invalid,  by  reason  of 
any  variance  between  its  stipulations  and  the  provisions  of  this 
Code,  or  of  the  failure  of  Uie  magistrate  or  ofiicer  to  transmit 
or  deliver  the  same  at  the  times  herein  provided,  or  of  any  other 
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irregularity,  so  that  it  be  made  to  appear  that  the  defendant  wad 
legally  in  custody,  charged  with  a  public  offense,  and  that  he 
was  discharged  therefrom  by  reason  of  the  giving  of  the  bond 
^  recognizance,  and  that  it  can  be  ascertained  from  the  bond  or 
rtX>gnizance  that  tiie  bail  undertook  that  the  defendant  should 
appear  before  a  magistrate  for  an  examination  of  the  charge,  or 
before  a  court  for  the  trial  thereof."  Tested  by  the  standard  of 
responsibility  fixed  by  this  section  there  can  be  no  doubt  but  that 
the  bond  and  answer  of  the  appellant  warranted  the  judgment  of 
the  circuit  judge. 

Such  judgment  must,  therefore,  be  affirmed. 

Marble,  for  appellant. 
Attorney  General,  for  appellee. 


Elizabethtown  &  Paduoah  Ry.  Co.  v.  Daniel  Klinolesmiths. 


Eminent  Domain — ^Damages — ^Instructions. 

In  estimating  damages  for  land  taken,  the  defendants  arc  entitled  to 
be  paid  the  value  to  them  of  the  land  taken,  notwithstanding  any  en- 
hancement in  the  value  of  thoee  not  taken,  but  the  jury  should  be  in- 
structed, that  in  estimating  the  value  of  the  land  taken,  the  enhanced 
value,  if  any,  to  the  entire  tract,  should  not  be  allowed  to  enter  into 
their  estimate  at  all. 

APPEAL    FBOM    HAEtDIN    CIBOUIT    COUBT. 


April    10,   1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

There  was  no  error  upon  the  part  of  the  county  court  in  ad- 
mitting or  refusing  to  admit  testimony.  Nor  can  we  determine 
that  it  did  not  exercise  a  sound  discretion  in  regulating  the 
introduction  of  evidence  and  the  argument  of  the  cause. 

The  instructions  given  the  jury,  however,  do  not  conform  to 
the  views  of  this  court  or  to  the  law  of  the  case,  as  expresse<l 
in  the  opinion  delivered  at  this  term  in  the  case  of  this  Appellant 
vs.  Helm^s  Heirs.    As  appellees  are  entitled  to  be  paid  the  value 
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to  them  of  the  land  taken^  notwithstanding  any  enhancement  in 
the  value  of  those  not  taken,  by  reason  of  the  construction  of 
appellant^s  road.  The  jury  should  have  been  instructed,  that  in 
estimating  the  value  of  those  taken,  the  enhanced  value  if  any 
to  the  entire  tract  should  not  be  allowed  to  enter  into  their  estimate 
at  all. 

The  instructions  as  given,  allowed  the  jury  to  charge  the 
railroad  company  with  the  value.  The  proposed  construction  of 
its  road  may  have  added  to  the  land  taken,  and  in  this  respect 
they  were  prejudicial  to  the  party  complaining  in  this  court. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial  upon  the  principles  herein  indicated. 

The  questions  in  controversy  between  the  Wintersmith  and  the 
Klinglesmiths  can  not  be  settled  upon  this  appeal.  One  appellee 
can  not  prosecute  a  cross  appeal  against  another,  Wintersmith 
must  prosecute  an  original  appeal,  which  may  be  done  upon  this 
record,  but  there  must  be  service  of  process. 

Brovm  &  Murray,  for  appellants. 
Wintersmith,  for  appellees. 


Elizabethtown  &  Paducah  Ey.  Co.  V.  Geo.  Stickler. 

Eminent  Domain— Criterion  of  DamagM, 

R.  assessed  his  land  at  about  $20.00  per  acre.  The  railroad  company 
took  three  acres  and  cut  off  about  fifteen  from  the  main  land.  Hdd, 
that  a  judgment  in  damages  for  $464.00  is  excessive. 

APPBAIi   FBOM    HABDIN    CIBOUIT    OOTJBT. 

April  23,   1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

It  seems  to  this  court  that  the  judgment  in  this  case  ought 
not  to  be  allowed  to  stand.  Stickler  assessed  his  tract  of  land 
at  about  twenty  dollars  per  acre.  Allowing  it  to  be  worth  double 
that  amount,  the  three  acres  taken  by  the  railway  company  would 
be  worth  $120.00.  The  fifteen  acres  separated  from  the  main 
tract  by  the  road  would  be  worth  $600.     The  judgment  is  for 
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$464,  more  than  three-fifths  of  the  entire  value  of  the  three  acres 
taken,  and  the  fifteen  acres  cut  off  by  the  road,  and  greatly 
exceeding  the  entire  value  thereof  according  to  th6  assessment 
by  appellee  when  acting  under  oath. 

Testing  the  measure  of  recovery  by  the  rule  laid  down  in  the 
case  of  the  Appellant  herein,  vs.  Helm's  Heirs,  this  day  decided, 
it  is  manifest  that  the  damages  allowed  appellee  are  unreasonable 
and  excessive. 

Wherefore  the  judgment  must  be  reversed.  The  cause  is  re- 
manded for  a  new  trial,  upon  the  principles  laid  down  in  the 
opinion  of  this  court  in  the  above  named  case. 

PindeU,  for  appellants. 
Montgomery,  for  appellee. 


W.  W.  FosTEB^  &c.  V.  T.  T.  Shbeve,  &c. 

Pleading — ^Amended  Answer — Newly  Discovered  Evidence. 

Amended  answer  examined,  and  held  not  to  disclose  facts  sufSident 
to  authorize  a  new  trial,  nor  defects  in  pleading  made  good  by  new 
proof  offered,  a  lack  of  diligence  being  shown  by  one  of  the  defendants. 

APPEAL   FROM    BATH    CIECUIT    OOUET. 
January  22,  1872. 

Opinion  op  the  Cottrt  by  Judge  Lindsay: 

By  the  opinion  delivered  in  this  case  upon  a  former  appeal, 
this  court  adjudged  that  the  judgment  appealed  from  was  erron- 
eous in  so  far  as  it  failed  to  determine  that  the  heirs  of  Q.  W. 
Rogers  were  estopped  to  assert  claim  against  Foster  for  any  por- 
tion of  the  one  hundred  and  twenly  acres  of  land  conveyed  to 
him  out  of  the  three  hundred  acre  tract  devised  to  Mrs.  Susanna 
Rogers  by  her  father,  Weathers  Smith,  and  also  in  so  far  as  it 
failed  to  charge  Foster  with  the  price  of  the  slave,  Alfred,  and 
the  cost  of  certain  other  slaves.  The  concluding  paragraph  of 
the  opinion  is  in  these  words: 

"In  all  other  respects,  except  as  herein  specified,  the  judgment 
is  approved,  but  for  the  errors  pointed  out  the  judgment  is  re- 


448  Kentucky  Opinions. 

Opinion  of  the  Court. 

versed  on  the  original  appeal,  and  on  the  cross-appeal  so  far  as 
the  price  for  which  the  slave,  Alfred,  was  sold  was  refused  and 
the  cause  is  remanded  for  further  proceedings  consistent  herewith.'' 

In  so  far  as  it  was  adjudged  that  Mrs.  Asberry,  and  the  chil- 
dren of  Mrs.  Shreve  were  entited  to  portions  of  the  land  conveyed 
to  appellant,  the  judgment  was  not  reversed  but  was  "approved,'' 
and  the  further  proceedings  to  be  had  were  to  be  consistent  with 
such  approval. 

The  case  as  to  the  heir»  of  G.  W.  Il(^rs,  was  reopened  by  the 
reversal,  but  as  complete  relief  could  not  be  afforded  appellant 
as  against  these  heirs  without  damaging  Mrs.  Asberry  and  the 
heirs  of  Mrs.  Shreve  with  future  litigation  upon  this  branch  of 
the  controversy,  the  judgment  was  not  disturbed.  In  other  words, 
as  to -them  the  judgment  upon  this  branch  of  the  case  was  affirmed, 
and  appellant  could  not  disturb  it  by  subsequent  proceedings, 
except  by  petition  for  a  new  trial. 

His  amended  answer  does  not  show  that  he  used  reasonable 
diligence  prior  to  the  first  trial  to  discover  the  proof  upon  which 
he  now  relies  for  relief  as  against  Mrs.  Asberry  and  the  children 
of  Mrs.  Shreve. 

His  principal  witness.  Dr.  Barnes,  gave  two  depositions  before 
the  rendition  of  the  original  judgment,  the  last  one  relating  almost 
exclusively  to  the  circumstances  attending  the  conveyance  by  Mrs. 
Foster  to  appellant  of  the  land  in  contest. 

It  is  not  alleged  that  Barnes  did  not,  when  this  deposition 
was  given,  recollect  every  fact  connected  with  the  transaction, 
and  no  reason  is  given  why  such  facts  were  not  then  elicited, 
except  that  appellant's  attorney  did  not  know  that  he  could  make 
such  proof  by  the  witness,  and  therefore,  failed  to  examine  him 
in  reference  to  these  facts.  An  examination  of  the  last  deposition 
given  by  Dr.  Barnes  shows  that  it  was  almost  impossible  for  him 
to  have  detailed  the  facts  held  to  estop  the  heirs  of  G.  W.  Eogers, 
without  disclosing  the  participation  of  Mrs.  Shreve  :md  Mrs. 
Asberry  in  the  transaction.  Besides  this,  he  proves  that  appel- 
lant was  himself  present,  and  knew  as  much  about  the  transaction 
as  the  witness.  It  is  possible  that  he  may  have  forgotten  that 
which  he  was  so  much  interested  in  remembering,  but  the  very 
many  important  facts  his  amended  petition  shows  him  to  have 
forgotten  conduces  very  strongly  to  show  that  he  was  grossly 
negligent  in  the  preparation  of  his  case  from  its  begiuning  up 
to  the  promulgation  of  the  opinion  of  this  court 
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We  are  of  opinion  that  his  amended  answer  does  not  set  up 
such  a  state  of  facts  as  would  authorize  a  new  trial  as  to  these 
appellees,  and  that  the  defects  of  the  pleading  are  not  made  good 
by  the  proof,  even  if  appellee  by  their  answer  waived  the  right 
to  object  to  such  defects. 

Judgment  affirmed. 

Wadsworth,  Turner^  Apperson  &  Reid,  for  appellants, 
Nesbitt  and  G.,  Huston  &  8.  S.  Qoodloe,  for  appellees 


Jane  Fbain,  &c.  v.  John  Luen^  &c.  and  H.  Steinweide. 


Judicial  Sales— Void. 

A  sale  of  land,  under  a  judgment,  in  which  the  defendant,  a  feme 
covert,  was  not  joined  by  her  husband,  in  an  amended  petition,  held  void. 

Pleading— Amended  Petition,  after  Void  Judgment— Parties. 

After  a  judgment  had  been  entered  on  a  petition,  Mrs.  A.  not  being 
a  party,  an  amended  petition  was  filed  against  Mrs.  A.  only,  and  judg- 
ment  rendered  by  default,  and  sale  made.  Held,  to  be  void,  as  when  the 
amended  petition  was  filed,  the  former  judgment  being  void,  the  original 
case  was  not  in  court,  the  husband  of  Mrs.  A.  not  being  made  a  defendant. 

APPEAL  FROM  KENTON  CIEOUIT  COTTBT. 
December  8,  1870. 

Opinion  op  the  Coubt  by  Judge  Pbyob: 

The  legal  title  to  the  lot  in  controversy  sold  by  the  commis- 
sioner  to  satisfy  the  judgment  rendered  in  these  consolidated 
causes  was  in  Mrs.  Frain— the  conveyance  made  to  her  was  at- 
tached as  fraudulent,  and  a  judgment  rendered  subjecting  the 
property  to  the  payment  of  the  several  debts  due  to  the  appellees. 

There  was  no  service  of  process  on  Mrs.  Frain  in  the  suit  of 
Steinweide  and  the  judgment  directing  a  sale  of  the  property 
was  null  and  void.  The  appellee,  Steinweide,  after  the  rendition 
of  this  judgment  finding  that  Mrs.  Train  had  not  been  brought 
before  the  court  by  the  service  of  process  filed  an  amended  peti- 
tion after  the  rendition  of  the  original  judgment  and  nt  a  sub- 
sequent term  alleging  that  she  had  not  been  served  with  process 


450  Kentucky  Opinions. 

Opinion  of  the  Coart. 

and  asks  for  a  judgment  against  subjecting  her  property  to  the 
payment  of  these  debts.  She  is  the  only  defendant  to  the 
amended  petition — ^her  husband  is  not  made  a  party  thereto.  This 
amended  petition  was  taken  for  confessed  as  against  her,  process 
having  been  served,  and  a  judgment  rendered  subjecting  the 
property  to  the  payment  of  the  debts  in  the  first  judgment  men- 
tioned. A  sale  was  made  by  the  commissioner  of  the  lot  under 
this  last  judgment  and  Steinweide,  one  of  the  plaintiffs,  purchased 
it 

'  The  judgment  last  rendered,  as  well  as  the  sale  under  it,  is 
void  and  passed  no  title  to  the  purchaser.  When  the  amended 
petition  was  filed  the  original  case  wat  not  in  court,  and  in  fact 
a  sale  had  been  made  under  it  and  that  sale  confirmed. 

The  amended  petition  asks  that  the  case  be  redocketed. 

The  husband  of  Mrs.  Frain  is  not  made  a  defendant  to  this 
amendment,  and  she  alone  is  called  on  to  make  defense  to  it 
If  regarded  in  the  light  of  either  an  original  or  amended  petition 
the  husband  should  have  been  made  a  party. 

Although  the  judgment  was  void  it  does  not  necessarily  follow 
after  such  a  judgment  has  been  rendered  that  the  plaintiff  can 
at  a  subsequent  term  without  any  additional  notice  to  the  parties 
have  that  judgment  violated  or  by  an  amended,  petition  vacated, 
and  another  judgment  and  sale  of  the  property  made.  It  is  in 
fact  an  original  proceeding — the  first  judgment  had  been  executed 
and  a  sale  of  the  property  made  and  no  second  judgment  should 
have  been  rendered  afterwards  in  the  same  case  and  a  sale  made 
even  between  those  who  were  parties  and  served  with  process, 
without  consent  or  acquiescence  in  the  proceedings,  by  which  the 
last  judgment  was  obtained. 

We  think  the  allegations  of  the  petition  in  the  case  of  Luen 
was  sufficient  to  authorize  a  recovery.  The  petition  discloses  the 
fact  that  the  owners  of  a  majority  of  the  front  feet  petitioned  the 
council. 

The  judgment  must  be  reversed  as  to  all  the  appellees  so  far 
as  it  affects  the  rights  of  Mrs.  Frain  and  the  court  below  is 
directed  to  enter  an  order  vacating  the  sale  and  to  permit  Mrs. 
Frain  to  file  her  answer  to  the  original  petition,  and  for  further 
proceedings  consistent  herewith. 

Mooar,  Carlisle,  for  appellarUs. 

Fisks,  for  Luen,  &c. 

Stevenson  and  Myers,  for  Steinweide,  <6c. 
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A.  A.  BuBTON  V.  Mabgabet  p.  Bobinson. 

Husband  and  Wlife — ^Dower— Contingent  Holding. 

A  wife  is  not  endowed  of  lands  puxxshased  and  paid  for  by  her  husband, 
but  which  he  held  merely  a  title  bond  for,  and  which  the  husband  had 
conveyed  to  creditors  by  deed  of  assignment,  although  at  the  sale  of  all 
lands  under  the  assignment,  the  officer  proclaimed  "subject  to  the  right 
of  dower  of  ." 

Same. 

At  the  sale  of  said  lands,  the  officer  proclaimed  that  the  wife's  dower 
interest  was  reserved,  and  this  fact  was  reported  to  the  court  by  the 
commissioner  in  his  report  of  the  sale  to  appellant.  Held,  that  this 
would  not  impart  any  enlargement  of  her  right  of  dower  which  she 
actually  had,  nor  bind  the  purchaser  to  yield  to  her  a  greater  interest, 
in  the  form  of  dower,  than  she  might  have  enforced  against  the  creditors 
as  vendees  of  her  husband. 


APPEAL  FBOM  GABBABD  CIBCUIT  COUBT. 

May   24,    1871. 

Opinion  op  the  Cotjbt  by  Judge  Habdin: 

Richard  M.  Robinson,  having  title  to  about  234  acres  of  land, 
and  being  the  equitable  owner  of  other  lands  in  his  possession, 
including  a  tract  of  about  54  acres,  for  which  he  held  the  bond 
of  Thomas  Moore  for  title,  on  the  8th  day  of  January,  1866,  con- 
veyed his  whole  estate,  feal  and  personal,  to  a  trustee  for  the 
payment  of  his  debts ;  and  afterwards  by  appropriate  proceedings, 
the  two  parcels  of  land  aforesaid,  were  publicly  sold  and  pur- 
chased by  the  appellant,  as  containing  about  288%  acres,  at  the 
price  of  $61  per  acre;  and  the  sale  was  afterwards  confirmed^ 
and  the  title  of  R.  M.  Robinson,  as  vested  in  the  trustee,  and 
also  the  title  of  Moore  to  the  54  acre  tract,  conveyed  to  the 
purchaser. 

In  July,  1869,  R.  M,  Robinson  having  died,  this  suit  was 
brought  by  the  appellee,  Margaret  P.  Robinson,  his  widow,  against 
the  appeUant,  to  recover  dower  in  the  land,  which  having  been 
adjudged  to  her  in  the  entire  tract  of  288%  acres,  the  defendant 
has  appealed  to  this  court. 
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The  right  of  the  appellee  to  dower  in  the  tract  of  234  acres, 
being  conceded,  the  only  material  question  to  be  decided  is,  as 
to  her  right  to  dower  in  the  54  acre  tract  It  appears  from  the 
evidence  that  although  the  64  acres  of  land  had  not  be^i  con- 
veyed to  Robinson  at  the  date  of  his  deed  of  assigmnent,  he  had 
long  before  purchased  and  paid  for  it;  and  that  at  the  sale  to 
the  appellant,  it  was  proclaimed  that  said  288%  acres  oi  Umd 
were  being  sold  subject  to  the  contingent  right  of  dower  of  the 
appellee,  and  that  fact  was  reported  to  the  court  by  the  conmiis- 
eioner,  in  his  report  of  the  sale  to  the  appellant  It  also  appear^ 
that  a  previous  sale  of  the  same  land  had  been  made  to  another 
purchaser  at  the  price  of  $69.80  per  acre  under  a  proclamation 
that  the  appellee  would  unite  in  the  conveyance  to  the  purchaser, 
and  that  sale  was  set  aside  because  of  her  refusal  to  do  so. 

R.  M.  Robinson  being  divested  of  the  equitable  title  to  the 
64  acres  of  land,  in  his  life  time,  by  his  deed  of  assignment,  for 
the  benefit  of  his  creditors,  whose  claims  exceeded  the  amount 
of  his  entire  estate,  it  is  admitted  in  the  argument  for  the  appel- 
lee, on  the  authority  of  the  case  of  Gully  vs.  Ray,  (18  B.  Mon- 
roe 107)  and  other  decisions  of  this  court,  she  had  no  available 
right  of  dower,  in  that  tract  of  land  as  against  the  beneficiaries 
under  the  deed  of  assigmnent;  but  it  is  contended  that  the 
superior  right  of  the  creditors  being  waived  in  favor  of  tJis 
appellee^  by  the  terms  of  the  sale  and  its  confirmation  by  the 
court,  they  operated  to  estop  the  appellant  from  controverting  the 
claim  of  the  appellee  to  dower  in  the  64  acres,  as  well  as  the 
residue  of  the  tract  This  might  be  so  if  the  facts  were  such 
as  to  substitute  the  appellee  to  the  right  of  the  creditors,  to  the 
extent  of  the  supposed  right  of  dower,  and  to  imply  a  contract 
on  the  part  of  the  appellant  to  hold  it  in  trust  for  her.  But  the 
fact  that  the  sale  of  the  288%  acres  of  land  was  made  subject 
to  her  contingent  right  of  dower,  does  not  necessarily  impact 
any  enlargement  of  the  rights  which  she  actually  had,  nor  bind 
the  appellant  to  yield  to  her  a  greater  interest,  in  the  form  of 
dower,  than  she  might  have  enforced  against  the  creditors  as 
vendees  of  her  husband ;  but  had  the  effect  merely,  of  preventing 
him  from  successfully  registering  the  contract,  or  asserting  a 
claim  for  indemnity,  on  account  of  such  legal  or  equitable  right 
as  she  had  in  all  or  any  part  of  the  288%  acres  of  land. 

It  was  therefore  erroneous  to  adjudge  to  the  appellee  dowe^ 
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in  the  tract  of  54  acres  of  land;  but  no  objection  is  perceived 
to  the  residue  of  the  judgment 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  render  a  judgment  in  conformity  with  this 
opinion. 

Burton,  for  appellant. 

Durham,  YanWinkle,  for  appellee. 


B.   M.   AUBXANBBB  &  WlFE   V.    JaMES   HbBBIFOBD. 

Vendor  and  Pnichaser— -Sale  in  GroBs— What  Constitute. 

A  sale  of  land  for  $10,000.00,  of  which  $7,000.00  was  paid  cash,  and 
notes  given  for  the  balance,  was  made,  the  quantity  not  being  stated  in 
the  deed,  nor  a  description  given  by  metes  and  bounds,  but  only  designated 
by  name,  and  reference  to  the  title  papers  under  which  it  was  held.  This 
sufficiently  identified  the  land.  HeLd,  to  be  a  sale  in  gross,  and  not  by 
the  acre,  though  the  vendee  claimed  it  was  represented  to  contain  800 
acres. 

Same. 

Evidence  showed  that  while  the  parties  were  negotiating  the  deal,  the 
vendor  expressed  the  belief  that  the  land  contained  over  800  acres;  stating 
at  the  same  time  his  reasons  for  so  believing  which  do  not  appear  to 
have  been  of  a  very  convincing  or  assuring  character,  nor  such  as  may 
have  led  him  to  misapprehend  the  real  quantity  of  the  land.  Held,  not 
to  constitute  fraud  or  mistake,  where  it  is  shown  the  land  contained  only 
587  acres ;  this,  as  to  a  matter  of  opinion  and  fact,  being  open  to  enquiries 
by  both  parties,  and  in  respect  to  which  neither  party  can  well  be  pre- 
sumed to  have  been  misled. 

APPEAL  FBOM   OUMBEBLAIH)   OIECUIT    COUBT. 

June   2,   1870. 

Opinion  of  the  Couet  by  Judge  Haedin: 

On  the  19th  of  June,  1868,  the  appellants,  E.  M.  Alexander 

and  Ellen  B.  Alexander,  his  wife,  sold  and  executed  their  deed 

of  conveyance  to  the  appellee,  for  two  tracts  of  land,  for  the  gross 

price  of    $10,000,  of  which    $7,000  were    paid  down,  and    the 

voL  4 — 80 
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appellee  gave  to  Alexander  his  two  notes  for  the  residue — one  of 
them  for  $1,000  payable  at  its  date,  and  the  other  for  $2,000, 
payable  one  year  thereafter — ^the  quantity  of  neither  tracts  of 
the  land  being  stated  in  the  deed,  nor  were  the  tracts  described 
by  metes  and  bounds,  but  only  designated  by  name,  and  reference 
to  the  title  papers  under  which  they  were  held,  whidi  though 
suiBciently  identifying  the  land,  did  not  so  describe  it  as  to 
indicate  the  quantity  with  any  certainty  which  either  tract  con- 
tained. 

This  suit  having  been  brought  on  the  notes  for  the  deferred 
payments,  the  defendant  filed  an  answer  and  cross  petition  deny- 
ing that  he  had  accepted  the  deed,  which  had  been  reoorded ;  and 
alleging  in  substance  and  effect,  that  he  had  entered  into  the 
contract  in  ignorance  of  the  true  quantity  of  the  land,  but  con- 
fiding in  statements  and  representations  made  by  Alexander  at 
the  time  that  there  were  not  less  than  800  acres  in  the  two  tracts, 
and  that  he  had  since  discovered  that  these  statements  and  repre- 
sentations were  false  and  fraudulently  made;  there  not  being 
more  than  587  acres  of  land  in  the  two  tracts.  And  on  these 
grounds  the  defendant  sought  alternatively  a  rescission  of  the 
contract,  or  an  abatement  from  his  notes  of  an  amount  equal  to 
the  alleged  deficiency  in  the  supposed  quantity  of  the  land 

The  material  averments  of  the  answer  being  contradicted  by 
a  reply,  the  cause  progressed  to  a  final  hearing  in  equity;  and 
the  court  being  of  opinion  that  the  defense  was  sustained,  ad- 
judged that  the  true  quantity  of  the  land  be  ascertained  by  a  com- 
missioner and  that  the  notes  be  abated  by  any  deficiency  found 
to  exist — assuming  the  quantity  intended  to  be  embraced  by  the 
contract  to  have  been  800  acres ;  and  to  reverse  that  judgment  this 
appeal  is  proeecuted. 

According  to  the  plain  and  literal  import  of  the  written  evi- 
dence of  the  contract,  the  sale  was  strictly  and  essentially  in  gross 
without  reference  to  any  estimated  or  designated  quantity 
of  acres ;  and  according  to  principles,  too  often  recognized  by  this 
court,  in  the  construction  of  written  contracts,  to  require  the 
citation  of  any  authority  to  sustain  them,  the  appellee  was  not 
entitled  to  any  relief  against  the  terms  of  the  agreement,  on  the 
ground  of  mistake  or  fraud,  on  the  part  of  Alexander,  unless  the 
proof  was  such  as  to  plainly  and  clearly  establish  it,  to  the 
extent  of  showing  the  variance  between  the  real  and  expressed 
understanding  of  the  appellee  to  be  such  as  to  render  it  incon- 
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Bcientious  and  iiicpnsistent  with  good  faith  to  enforce  the  written 
agreement  according  to  its  tenor  and  legal  effect. 

The   testimony  of   one  witness,  who,    at  the    instance  of    the 
appellee,  made  a  somewhat  imperfect  survey  of  the  land,  con- 
duces to  the  conclusion,  that  the  two  tracts  of  land  did  not  con- 
tain more  than  587  acres;  and  there  is  satisfactory  evidence  in 
the  record,  that  while  the  parties  were  negotiating  the  tracts,  E. 
M.  Alexander  expressed  the  belief  that  the  two  tracts  contained 
over  800  acres;  stating  at  the  same  time  his  reasons  for  so  be- 
lieving; which  do  not  appear  to  have  been  of  a  convincing  or 
very  assuring  character;  nor  such  as  may  not  have  led  him  to 
misapprehend  the  real  quantity  of  the  land;  and  innocently  to 
misrepresent  it,  in  the  absence  of  a  careful  or  complete  survey 
or  other  reliable  evidence  of  the  true  quantity*    And  it  moreover 
apears,  that  the  appellee  was  himself  well  acquainted  with  the 
land  and  resided  upon  it  at  the  time  of  his  purchase      It  is 
important  also  to  observe  that  there  is  neither  allegation  nor  proof 
that  the  deed  was  not  written  in  accordance  with  the  wishes 
and  dictations  of  the  parties  at  the  time,  and  is  not  as  explicit 
in  the  description  of  the  land  as  was  desired  by  the  appellee; 
and  it  is  not  pretended  that  any  particular  land  was  understooci 
to  be  embraced  by  the  sale,  which  the  subsequent  survey  proved, 
does  not  include;  and  while  it  appears  that  there  were  improve- 
ments on  the  land,  which  were  occupied  by  the  appellee,  it  is 
not  shown  what  proportion  their  value  have  to  that  of  the  entire 
land  embraced  by  the  deed,  nor  what  were  the  relative  values 
of  different  parts  of  the  land. 

Testing  the  case,  as  it  is  thus  substantially  exhibite-.l  in  the 
record,  by  the  settled  principles,  on  which  alone,  a  court  of  equity 
can  interpose  to  grant  relief  against  the  express  terms  of  a 
written  contract,  the  judgment  of  .  the*  court  below  can  not  be 
sustained. 

If  it  be  conceded  that  the  alleged  misrepresentation  as  to  the 
quantity  of  the  land,  is  proven  with  reasonable  certainty,  the 
evidence  fails  to  satisfy  us  that  it  was  fraudulent,  or  known  by 
Alexander,  at  the  time,  to  be  untrue.  It  was  moreover  as  to  a 
matter  of  opinion  and  fact,  open  to  the  inquiries  6f  both  parties, 
and  in  respect  to  which,  under  all  the  circumstances  of  this  case, 
neither  party  can  well  be  presumed  to  have  been  misled  as  claimed 
by  the  other.     (Fry  on  Specific  performance  of  contracts,  section 
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426.     Brown  vs.  Parish,  2  Dana  6.     1  Story's  Equity  Jurispru- 
dence sec.  191). 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  render  a  judgment  for  the  plaintiffs  in  con- 
formity with  this  opinion. 

Oamettj  Baker  &  Walker,  Alexander,  for  appellants. 
James,  for  appellees. 


Elizabeth  Bridges^  et  ajl,  v.  Wm.  Bubne,  et  jll. 

Estates— County  Coart  Settlement. 

In  the  absence  of  proof,  eurchaxging  a  county  court  settlement  of  an 
estate,  it  is  prima  facie  evidence  of  its  own  correctness,  and  the  party 
ssBsillTig  it  must  overoome  by  proof  this  presumption  in  its  favor. 

Same — ^Division  Among  Heirs — ^AcceptanceL 

Where  there  has  been  a  division  among  heirs  of  an  estate  left  by  the 
testator,  and  each  party  took  and  enjoyed  his  pro  rata,  a  subsequent 
action  to  set  same  aside  by  one  of  them,  with  no  oifer  to  refund  the 
money  received,  or  beneficial  interest  derived  by  virtue  of  the  agreement 
of  division,  cannot  be  maintained. 

APPEAL  FEOM  BATH   CIBCUIT  COUBT. 
May   3,    1871. 

Opinion  op  the  Court  by  Judge  Williams: 

The  testator,  John  Jones,  died  in  March,  1851,  leaving  a  large 
landed,  slave  and  personal  estate  to  his  widow,  children  and 
devisees. 

As  by  the  will  and  laws  of  the  land  the  widow  would  be  en- 
dowed for  life  of  one-third  of  the  slaves  and  land  and  entitled 
absolutely  to  one-third  of  the  personalty,  after  payment  of  debts, 
and  as  the  children  and  devisees  desired  the  immediate  enjoy- 
ment of  their  interest  unencumbered  with  the  widow's  life  estate 
they  and  the  widow  contracted,  April  14,  1851,  in  writing,  that 
she  should  surrender  her  rights  of  dower  and  distribution  under 
the  will  and  that  in  place  thereof  they  sold  her  one-seventh 
part  of  her  deceased  husband's  estate  of  every  kind  absolutely 
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after  deducting  the  specific  legacies  therein  named,  and  the  com- 
missioners who  had  previously  been  appointed  by  the  county 
court  to  divide  the  estate  were  directed  to  divide  the  land  into 
seven  equal  parts,  which  was  accordingly  done,  and  each  bene- 
ficiary took  the  lot  assigned  them,  including  the  widow.  And 
November  19,  1851,  the  children  and  devisees,  including  Hiram 
Bridges  and  his  wife,  Elizabeth,  and  her  brother,  T.  T.  Jones, 
who  had  been  appointed  her  trustee  by  the  testator  conveyed  to 
the  widow  by  proper  deeds  the  title  to  the  lot  of  land  so  assigned 
her  by  the  conmiissioners. 

The  widow,  Mrs.  Jones,  took  immediate  possession  of  the  land, 
and  slaves  assigned  her  and  so  continued  to  hold  such  as  she  had 
not  sold  until  her  death  in  1859,  when  her  executors  in  pursuance 
of  her  will  sold  land  and  slaves,  etc 

All  parties  abided  by  this  family  arrangement  until  18P2,  when 
Mrs.  Bridges  and  her  children  brought  this  suit  asserting  an 
interest  of  one-sixth  in  the  widow's  estate  predicated  upon  the 
idea  that  the  original  agreement  and  all  subsequent  conveyances 
to  the  widow  were  illegal  and  void  and  this  without  any  offer 
to  refund  the  money  received  or  any  beneficial  interest  derived  by 
virtue  of  said  agreement  and  conveyance  by  her  of  her  dower  and 
distributable  interest  in  testator's  estate  to  said  devisees. 

The  seventh  clause  of  testator's  will  is  as  follows : 

"I  bequeath  to  my  two  daughters,  Elizabeth  Bridges,  later 
Elizabeth  Jones,  and  Lydia  L.  Bayo,  later  Lydia  L.  Jones,  each 
one  equal  part  with  the  rest  of  my  children  hereafter  named  of 
my  estate,  real  and  personal  and  mixed,  and  each  one's  portion 
shall  be  held  in  the  hands  of  my  hereafter  named  executor  to  give 
out  for  their  use  and  benefit  and  their  husbands  shall  have  no 
control  over  it  in  any  manner  whatsoever,  to  sell,  rent  or  hire 
or  receive  it  under  their  control  in  any  manner  but  the  power  to 
sell,  rent  or  hire  shall  be  with  my  executor  for  their  use  and  at 
the  death  of  either  of  them  or  both  of  my  daughters  above  named 
their  part  personal,  real  or  mixed,  shall  go  to  their  children,  ex- 
cept Elizabeth  Bridges'  son-in-law,  Moseley,  he  shall  not  come 
in  for  any  part  whatsoever,  but  my  daughter's  part  in  the  hands 
of  my  executor  shall  be  divided  out  by  him  to  the  rest  of  my 
daughters'  children." 

It  is  evident  the  testator  intended  to  vest  the  entire  title,  with 
the  right  of  disposition,  sale,  etc.,  in  his  son,  T.  T.  Jones,  who 
he  appointed  his  sole  executor.     The  right  to  sell  the  land  and 
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slaves  were  as  full  and  ample  as  the  right  to  pay  over  the  money 
to  his  sister  and  in  fact  no  distinction  was  made  between  real 
and  personal  estate. 

The  unlimited  right  to  the  use  of  all  was  secured  to  her  under 
the  supervision  and  control  of  the  trustee,  and  whatever  might 
not  be  consumed  during  her  life  whether  money,  slaves  or  land 
was  then  to  go  to  her  children,  save  ona 

But  were  this  not  so  still  how  can  we  say  that  both  her  and 
her  children  have  not  gotten  their  part 

Had  they  filled  a  petition  asking  the  chancellor  in  view  of  all 
the  circumstances  to  allot  to  the  surviving  widow  absolutely  an 
equivalent  for  her  dower  interest  and  she  had  consented  we  can 
not  doubt  but  that  the  chancellor  would  have  so  ordered  nnd  made 
an  equitable  allowance  to  her  and  the  one  made  by  the  devisees 
and  Mrs.  Bridges  and  her  trustee  being  not  more  liberal  than 
we  suppose  was  just  and  equitable  after  all  parties  have  acted 
on  it  for  more  than  eleven  years  the  chancellor  should  nt)t  disturb 
it. 

Whilst  Mrs.  Bridges  and  her  children  did  not  get  the  precise 
interest  devised,  yet  they  got  its  equivalent,  and  though  the  agree- 
ment and  conveyance  might  be  defective  in  their  execution  tho 
chancellor  would  not  loan  his  power  to  them  on  any  but  equitable 
terms,  and  if  the  terms  of  the  original  agreement  be  not  inequitable 
he  will  not  disturb  but  rather  confirm  the  arrangement. 

As  Mrs.  Bridges  and  her  children  derived  a  great  benefit  by  the 
conveyance  of  the  life  interest  of  the  widow  in  the  land  and  slaves 
and  the  distributable  interest  in  a  large  personal  estate  they  should 
account  for  all  this  before  being  permitted  to  disturb  this  family 
arrangement  which  they  in  no  manner  propose  doing 

It  is  scarcely  necessary  to  determine  whether  by  various  acts 
she  and  her  children  are  estopped  from  any  assertion  to  the  prop- 
erty assigned  to  the  widow,  although  some  causes  of  estoppel  are 
imposingly  presented,  but  as  the  original  partition  of  the  property 
by  the  acts  of  the  parties  so  nearly  conform  to  what  the  chancellor 
should  and  would  most  probably  have  done  that  no  court  of  equity 
should  now  disturb  it. 

Xo  motion  was  made  to  refer  the  cause  to  a  commissioner  and 
we  can  not  say  that  the  failure  to  do  so,  by  the  court,  when  no 
such  application  was  made  by  either  party  is  a  reversable  error. 

There  is  no  proof  surcharging  the  county  court  settlement  which 
in  itself  is  prima  facie  evidence  of  is  own  correctness  and  the  party 
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assailing  it  must  overcome  by  proof  this  presumption  in  its  favor, 
without  this  the  county  court  settlement  can  not  be  disturbed. 

The  simple  dismissal  absolutely  of  the  case  will  be  a  bar  as  to 
all  the  subject  matters  in  litigation  and  sufficient  to  prevent  a  re- 
litigation of  the  same  causes  though  it  would  perhaps  have  been 
more  formal  to  have  confirmed  the  original  partition  still  this  is 
not  a  cause  of  reversal. 

Wherefore  the  judgment  is  affirmed. 

Judge  Peters  not  sitting  in  this  case. 

Turner,  for  appellants, 
Tenney,  for  appellees. 


Chas.  Arbegust  v.  Makgaret  Alvaey. 

Husband  and  Wife — ^Abandonment  by  Wife. 

A  wife  has  a  right  to  refuse  to  continue  to  live  with  a  husband  who 
had  taken  up  with  another  woman,  holding  her  out  to  the  world  on  some 
occasions  as  his  wife,  and  with  whom  he  publicly  associated. 

Same— Liability  for  Support — ^Notice  to  Third  Party. 

Notice  by  a  husband  that  he  would  not  be  responsible  for  maintenance 
of  his  wife  and  child,  who  had  refused  to  further  associate  with  him. 
Held,  to  be  insufficient,  and  could  be  disregarded  by  one  to  whom  the 
wife  applied  for  sustenance. 

Same. 

A  husband  is  held  liable  for  the  support  of  his  wif«  and  family,  where 
ahown  that  the  wife  was  without  fault,  she  not  having  the  means  of  an 
individual  support. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT^  COMMON  PLEAS  DIVISION. 


January  28,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay  : 

This  action  was  prosecuted  to  recover  from  Arbegust  for  the 
board,  lodging  and  clothing  of  his  wife  and  infant  child. 

It  is  alleged  that  he  abandoned  his  said  wife  and  child,  leaving 
them  in  the  most  destitute  condition  and  that  he  utterly  failed,  neg- 


460  Kentucky  Opinions. 

Opinion  of  the  Court. 

lected  and  refused  to  provide  anything  for  their  support  and 
maintenance. 

It  is  objected  that  the  petition  is  insufficient  inasmuch  as  it  does 
not  charge  that  the  abandonment  of  the  wife  was  without  good  or 
sufficient  cause.  If  this  be  a  defect  it  was  not  taken  advantage 
of  by  demurrer,  and  it  is  cured  by  the  answer.  The  appellant  does 
not  deny  the  separation,  but  pleads  in  justification  tibereof  that 
his  wife  was  responsible  therefor,  she  having  refused  to  share  with 
him  his  room  and  bed,  and  in  point  of  fact  and  law  having  pre- 
viously  abandoned  him. 

This  plea  raised  the  issue  as  to  whether  he  had  good  cause  to 
leave  the  house  at  which  he  had  and  his  wife  had  previously  re- 
sided, and  to  refuse  longer  to  provide  for  her  support. 

It  is  unnecessary  for  this  court  to  pass  upon  the  questions  of  fact 
presented  in  the  record.  It  is  sufficient  that  the  evidence  is  of 
that  character  which  forbids  the  setting  aside  of  the  verdict  of  the 
jury,  unless  for  errors  of  law  committed  upon  the  trial  by  the 
court  below.  It  is  insisted  that  said  court  erred  in  permitting 
evidence  to  go  to  the  jury  conducing  to  establish  adulterous  inter- 
course between  the  appellant  and  lewd  women  before  and  after  the 
separation  from  his  wife,  as  the  same  could  not  have  been  the 
cause  of  the  separation,  nor  have  operated  as  a  justification  of  the 
wife,  in  the  abandonment  imputed  to  her.  It  seems  that  the 
immediate  cause  of  the  domestic  difficulties  between  appellant  and 
his  wife  was  the  discovery  by  her  in  his  possession  of  a  letter  well 
calculated  to  excite  in  the  mind  of  the  wife  suspicions  as  to  the 
fidelity  of  the  husband  to  his  marriage  vows,  and  in  the  angry  con- 
troversy between  them  at  the  time  the  letter  was  discovered  expres- 
sions fell  from  them  both  indicating  that  the  suspicions  of  the 
wife  had  been  aroused  before  that  time.  As  these  prior  sus- 
picions were  important  in  so  far  as  they  accounted  for  the  feeling 
exhibited  by  the  wife  on  that  occasion,  it  was  competent  to  prove 
circumstances  occurring  before  that  time,  affording  grounds  upon 
which  such  suspicions  might  well  have  been  founded. 

His  subsequent  intercourse  with  the  woman,  Jenny  Goodposture, 
whom  there  is  evidence  conducing  to  show  that  he  held  out  to  the 
world  on  some  occasions  as  his  wife,  and  with  whom  he  publicly 
associated,  afforded  a  good  and  sufficient  reason  for  the  refusal  of 
the  wife  to  accept  any  offers  he  may  have  made  after  the  original 
separation  to  take  her  back,  and  to  provide  for  her  and  her  child 
in  the  future. 
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The  action  of  the  court  in  giving  and  refusing  instructions 
seems  to  be  unobjectionable.  And  whilst  the  learned  counsel  rep- 
resenting the  appellant  insists  that  under  the  law  mo  recovery 
should  have  been  had,  he  does  not  call  our  attention  to  either  one 
of  the  instructions  given  as  specifically  objectionable  nor  does  he 
insist  that  either  of  those  refused,  correctly  embodied  the  law 
upon  either  of  the  material  questions  in  issue. 

The  only  other  point  necessary  to  be  noticed  is  the  legal  effect  of 
the  notice  given  by  Arbegust  to  the  appellee  forbidding  her  from 
affording  shelter  to,  or  having  any  transactions  with  his  wife  and 
child.  From  the  evidence  we  are  satisfied  that  neither  the  mother 
nor  the  child  was  able  by  their  personal  exertions  to  support  them- 
selves. It  was  the  legal  duty  of  the  husband  and  father  to  provide 
for  them,  and  if  he  failed  to  do  so,  without  good  cause  as  to  the 
wife  and  in  any  event  as  to  the  child,  the  deserted  wife  and  mother 
had  the  right  to  obtain  for  herself  and  her  infant  child  shelter, 
sustenance  and  such  reasonable  comforts  as  they  were  entitled  to 
have  considering  their  station  in  life,  and  for  this  much  at  least 
the  law  will  compel  the  derelict  husband  to  pay.  And  furth.? 
than  this  the  wife,  when  thrown  upon  her  own  resources,  had  the 
right  to  obtain  these  necessities  and  comforts  for  herself  and 
child,  at  the  hands  of  the  only  person  in  the  city  of  Louibville  to 
whom  she  was  related,  and  upon  whom  she  had  the  slightest  claim. 
Under  the  circumstances  her  sister's  home  was  the  proper  place 
for  her  to  live,  and  to  drive  her  from  the  only  shelter  at  which  she 
had  a  welcome,  would  have  been  an  act  of  cruelty  upon  the  part 
of  the  husband,  which  the  law  will  neither  permit  nor  excuse. 

The  appellee,  therefore,  had  the  right  to  disregard  the  notice, 
and  Arbegust  can  not  escape  legal  responsibility  for  the  support 
of  his  wife  and  child  by  reason  thereof. 

The  question  as  to  whether  or  not  appellant  abandoned  his  wife 
without  good  cause  or  whether  she  first  abandoned  him  and  as  to 
what  was  a  reasonable  compensation  to  the  appellee  for  the  support 
of  the  wife  and  child  were  properly  submitted  to  the  jury,  and  as 
they  heard  and  weighed  all  evidence  in  the  case,  and  as  there  was 
no  error  in  the  action  of  the  court  below  affecting  the  substantial 
rights  of  the  appellant,  we  do  not  feel  inclined  to  disturb  their 
verdict 

Judgment  affirmed. 

Speed,  for  appellant. 

Woolly,  for  appellee. 
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J.  C.  Arnold  v.  Thos.  Williams. 

Bills  and  Hotes— Pleading — ^Notice  of  Protest. 

An  allegation  in  a  petition  on  a  protested  bill,  that  ''said  parties  to 
the  same  were  duly  advised  of  said  acceptance  being  protested."  Hdd, 
insuflScient  to  state  a  cause  of  action  under  Civil  Code,  Sec  118, — it  being 
a  conclusion  of  the  pleader  that  the  law  had  be^i  complied  with. 

APPEAL  TBOM  KENTON   CIRCUIT  COURT. 

May   13,    1871. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  principal  question  in  this  case  and  the  only  one  we  need 
to  decide,  is  as  to  thp  sujQBciency  of  the  petition,  which  was  invol\'f»d 
by  the  action  of  the  circuit  court  in  sustaining  the  demurrer  to  the 
answer  of  the  appellant 

Due  notice  of  the  protest  of  the  bill,  which  was  the  foundation 
of  the  action,  was  necessary  to  bind  the  appellant  as  endorsers. 

The  only  allegation  in  the  petition  of  this  is  that  "said  parties 
to  the  same  were  duly  advised  of  said  acceptance  being  protested." 

Was  that  a  sufficient  averment  of  the  essential  fact  that  t^e 
notice  required  by  law  was  given  in  proper  time  and  in  the  man- 
ner necessary  to  bind  the  endorser  of  the  bill  ?  According  to  the 
rule  that  the  plaintiff  must  state  "facts  constituting''  his  can«%e 
of  action  ?  (Civil  Code,  section  118.)  We  are  of  the  opinion  that 
the  allegation  stated  does  not  with  sufficient  certainty  impart  a 
statement  of  facts  from  which  the  court  could  determine  that 
notice  of  protest  was  given  as  the  aw  required.  The  petition  does 
not  all^e  when,  how,  or  by  whom,  the  appellant  was  '^advised"  of 
the  protest ;  and  the  statement,  in  effect,  that  he  was  duly  advised 
of  the  fact,  is  but  the  pleader's  conclusion  that  the  law  was  com- 
plied with,  without  the  disclosure  of  facts  from  which  the  court 
could  judge  whether  it  was  or  not. 

The  demurrer  should  therefore  have  been  applied  and  sustained 
to  the  petition. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Carlisle,  Foote,  for  appellant, 

Rankirij  for  appellee. 
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John  Bubks  et  al.  v.  Andeew  Lane. 

Bills  and  Notes — ^Notice  of  Protest. 

An  irregularity,  or  laches,  on  the  part  of  officers  of  a  Bank,  in  forward- 
ing a  notice  of  protest,  by  an  incorrect  direction  of  the  same,  i«  cured 
by  giving  notice  through  the  postoffice  at  which  the  payor  usually  receives 
his  mail. 

APPEAL  FBOH  JEFFEESON  CIECUIT  COURT.     CHANCEEY  BRANCH. 

January  24,  1871. 

Opinion  op  the  Court  by  Judge  Hardin: 

The  only  important  question  to  be  determined  in  this  case  is, 
whether  there  was  due  notice  to  the  endorsers  of  the  bill  of  its 
protest  for  non-payment  If  there  was  irregularity,  or  laches, 
on  the  part  of  the  officers  of  the  bank  in  Louisville,  in  forwarding 
the  notice  to  Burks,  by  an  incorrect  direction  of  the  latter,  the 
objection  was,  in  our  opinion,  obviated  by  giving  the  notice  also 
through  the  postoffice  at  Louisville,  in  which,  it  is  proved,  Burks 
kept  a  box,  and  was  in  the  habit  of  receiving  his  mail. 

We  concur  in  the  conclusion  of  the  court  of  common  pleas,  and 
the  judgment  is  therefore  affirmed. 

Sanders  &  Eastin,  for  appellants. 
Hagan  &  Dupuy,  for  appellee. 


Thos.  D.  Burford  v.  Jane  B.  Burford^  et  al. 

Judicial  Sale — ^Estoppel — ^Act  of  Claimant. 

Though  a  sheriff  at  a  judicial  sale,  by  reason  of  failure  to  enter  prop^ 
credit  of  full  payment  made  by  judgment  debtor,  sold  more  land  than 
necessary,  the  debtor,  not  using  ordinary  diligence  for  more  than  a  year 
to  discover  this  fact,  induced  defendant  to  purchase  the  land  so  sold 
from  the  assignee  of  the  execution  purchaser.  Held,  to  estop  plaintiff 
from  asserting  daim  with  or  against  such  purchaser. 
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APPEAL    FROM    MEBOEB    OIBOUIT    GOTTBT. 

May  12,   1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

We  are  of  opinion  that  the  sheriff  should  have  allowed  appel- 
lant interest  on  the  $2,000  payment  made  by  him  on  the  debt 
to  the  Ewings  Institution  from  the  date  of  the  same  up  to  the 
time  when  the  debt  fell  due. 

In  consequence  of  his  failure  to  do  so  he  sold  more  land  than 
the  executions  in  his  hands  authorized  him  to  sell,  and  his  sale 
was  void.  But  nearly  a  year  after  this  sale  was  made,  and  when 
appellant  either  did  know  or  oould  by  the  use  of  ordinary 
diligence  have  discovered  this  fact,  he  induced  the  appellee  to 
purchase  the  land  so  sold  from  the  assignee  of  the  execution 
purchaser. 

This  conduct  upon  his  part  stops  him  from  asserting  with  or 
against  her.  The  circuit  judge  therefore  properly  dismissed  his 
petition. 

Judgment  affirmed* 


/.  and  P.  B.  Thompson^  for  appellant. 
Polk,  Kyle,  for  appellees. 


B.  Bell  &  Othebb  v.  James  Sandebs'  Admb.  &  Othebs. 

Pleading— Filing  Anawer  After  Pro  Confesso— Discretion  of  Court. 

The  refusal  of  the  court  to  permit  the  filing  of  an  answer  at  a  sucoeed- 
ing  term  of  court  after  a  pro  confesso  had  been  permitted,  is  not  an 
abuse  of  discretion  to  authorize  a  reversal. 

Vendor  and  Pnrchaaer— Evidence  of  Title. 

Evidence  examined,  and  held  to  justify  the  judgment  of  the  lower 
oourt  passing  title  to  land  in  controversy. 

APPEAL  FBOM  MABION  OIBOIIIT  OOUBT. 

January  6,  1871. 
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Opinion  of  the  Couet  by  Judge  Lindbat: 

The  refusal  of  the  court  to  permit  appellants,  Graham,  Arm- 
strong, and  Bell  to  file  their  joint  answer  at  the  succeeding  term, 
of  the  court  after  they  had  permitted  the  petition  to  be  taken 
for  confessed  or  to  them,  was  not  such  an  abuse  of  discretion  as 
will  authorize  this  court,  for  that  fact  alone,  to  reverse  the  judg- 
ment; more  especially  as  said  judgment  is  not  based  upon  the 
confession,  but  upon  the  merits  of  the  controversy  tcied  upon  the 
issues  raised  by  the  answer  of  the  guardian  ad  litem  for  the  infant 
heirs  of  Bryers.  The  sole  question  we  can  conisder  is  whether 
the  written  evidence  of  title  produced  by  the  appellees  and  which 
seem  to  have  been  read  without  objection,  when  considered  in 
coimection  with  the  depositions  in  the  cause,  are  sufficient  to 
establish  that  the  l^al  title  to  the  land  sold  to  Graham  and 
Ryers  is  in  either  the  Sanders'  heirs  or  Benjamin  Logan.  The 
original  papers  which  were  destroyed  when  the  cderk's  office  was 
burned,  were  seen  and  examined  by  Mr.  Fogle,  one  of  the 
attorneys  for  the  appellants,  and  he  states  that  from  their  ap- 
pearance they  were  of  the  age  they  purported  to  be. 

The  bond  from  Loving,  the  original  patentee  of  the  land  to 
Reed,  agreeing  to  convey  to  him  in  fee  simple  one-half  of  two 
tracts,  of  land,  one  of  which  was  the  survey  in  question  purports 
to  have  been  executed  on  the  16th  of  October,  1873.  The  as- 
signment from  Reed  to  Kiiox  bears  date  February  22,  1812,  and 
the  conveyance  from  Knox  to  Logan  was  executed  March  Ist, 
1816.  The  antiquity  of  these  papers,  coupled  with  their  appear- 
ance of  genuineness  is  enough  to  establish  prima  facie  that  they 
are  authentic.  This  presumption  is  strengthened  by  the  fact 
that  though  more  than  eighty  years  have  intervened  since  the 
assignment  to  Reed  by  Loving,  neither  the  heirs  nor  assigns  of 
the  latter  so  far  as  it  appears  from  this  record,  have  ever  omitted 
claim  to  the  land.  In  addition  to  this  it  appears  that  for  more 
than  twenty  years  the  parties  of  the  survey  claimed  by  Logan, 
which  embraces  the  land  sold  to  Graham  and  Byers,  has  been 
defined  by  marked  boundaries,  and  recognized  by  those  living  in 
its  vicinity  as  his  land. 

The  conveyance  by  Knox  to  Logan  in  our  opinion  invested 
the  latter  with  the  l^al  title  to  the  land,  and  he  still  holds  it 
notwithstanding  the  subsequent  assignment  of  the  bond  of  Loving 
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to  Ejiight;  this  only  invested  Knight  with  an  equity  which  passed 
back  to  Logan  when  Knight  reassigned  to  him. 

We  are  of  opinion  that  the  judgment  of  the  court  below  passes 
the  legal  title  of  the  land  for  which  the  notes  sued  were  executed, 
to  Armstrong  and  the  heirs  of  Byers,  and  as  they  are  entitled 
only  to  a  conveyance  with  special  warranty  it  can  not  matter 
to  them  through  what  channel  the  legal  title  reaches  them. 

Perceiving  no  avilable  error  in  the  judgment  appealed  from, 
it  must  be  affirmed. 

R.  &  F.  for  appellants. 
Wheat,  for  appellees. 


R.  F.  Allen  &  Saml.  Axlen  v,  T.  J.  Spidweix. 

Trial — ^Aaaault  and  Battery— Condttding  Argument  by  Attorney— Bvrden  of 
Proof. 

An  answer  to  an  action  for  assault  admitted  the  same,  but  justified 
it  upon  the  ground  that  it  was  done  in  defense  of  his  son,  who  had 
been  assaulted  by  plaintiff.  Held,  that  as  the  defendant  had  the  burden 
of  proof,  he  was  entitled  to  the  concluding  argument  to  the  jury. 

APPEAL    FBOM    MCCBAOKEN    OIBCITIT    COUET. 

May    13,    1871. 

Opinion  of  the  Couet  by  Judge  Peters: 

No  objections  were  made,  and  no  exceptions  were  taken  to  the 
instructions  given  to  the  jury,  and  while  we  might  regard  the 
verdict  against  appellant  as  high,  we  would  not  feel  authorized 
on  that  account  to  reverse  the  judgment  of  the  court  below  and 
award  a  new  trial. 

The  only  question  to  be  considered,  then,  is  whether  the  court 
below  erred  in  refusing  to  permit  the  attorney  of  appellant,  K 
E.  Allen,  to  conclude  the  argument  to  the  jury. 

Samuel  Allen  put  in  no  defense  to  the  action,  and  as  to  him 
the  jury  had  nothing  to  do  but  to  inquire  of  damages. 

R.  E.  Allen  in  his  answer  admitted  the  assault  and  battery 
alleged  against  him,  but  justified  upon  the  ground  that  he  did 
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it  in  the  defense  of  his  son,  who  was  assaulted  by  appellee,  and 
was  in  danger  of  death,  or  great  bodily  harm. 

By  sub-section  6  of  section  347,  C.  C,  it  is  declared  that 
the  party  having  the  burden  of  proof,  shall  have  the  conclusion 
of  the  argument  to  the  jury. 

Upon  the  pleadings  the  plaintiff  below  was  entitled  to  a  judg- 
ment without  the  introduction  of  any  evidence,  and  might  in- 
troduce it  to  show  the  extent  of  the  injury  received  by  him  to 
increase  the  damages,  but  the  burden  of  proof  was  evidently  on 
the  appellant  and  that  entitled  him  to  the  conclusion  of  the 
argument  before  the  jury. 

And  for  the  error  of  the  court  below  in  refusing  him  upon 
his  motion  to  conclude  the  argument  to  the  jury  the  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial  and 
for  further  proceedings  consistent  herewith. 


L.  D.  Husbands,  for  appellants. 
Bigger  &  Moss,  for  appellee. 


Geo.  D.  Allen  v,  Jas.  F.  Vaughn. 

Appeal*— Bin  of  Ezceptionfl — ^Filing  by  Consent. 

After  a  new  trial  had  been  refused,  upon  motion,  two  weeks  time  was 
given  to  file  a  bill  of  exceptions.  Held,  that  the  filing  of  same  in  three 
weeks,  in  the  clerk's  office  by  consent,  is  not  evidence  that  the  Appellate 
Oourt  can  take  cognizance  of. 


APPEAL    PBOM    JEFFEIMON    CIRCUIT    COUBT. 

January  19,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

After  judgment  had  been  rendered  against  appellant,  a  motion 
was  made  by  his  attorney  for  a  new  trial,  which  was  not  dis- 
posed of  nntil  the  2nd  of  April,  1870,  when  it  was  overruled, 
to  which  appellant  excepted— and  two  weeks  time  was  then  given 
to  prepare  and  file  a  bill  of  exceptions,  although  all  the  evidenot 
except  that  of  one  witness  in  the  case  was  depositions. 
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But  instead  of  presenting  and  filling  the  bill  of  exceptions  in 
court  within  the  time  allowed — and  having  the  filing  of  it 
entered  on  the  record,  and  thereby  making  it  a  part  of  tho  record, 
it  was  handed  to  the  clerk  in  his  office  on  the  21st  of  April,  1870, 
nearly  a  week  after  the  time  for  filing  it  as  fixed  by  the  court 
had  expired,  and  he  then  says  it  was  filed  in  office  by  consent, 
which  is  no  evidence  that  this  court  can  take  judicial  ojgnizance 
of,  that  it  was  filed  at  all. 

We  are  therefore  constrained  to  disregard  the  paper  purport- 
ing to  be  a  bill  of  exceptions,  and  in  the  absence  of  the  evidence, 
and  of  anything  appearing  to  the  contrary  we  must  presume  the 
judgment  of  the  court  is  correct  As  to  the  bill  of  exceptions  see 
Tweedy  vs.  Commonwealth ,  S  Met.  S79.  Vandever  vs.  QriffUh, 
lb.  1^25.      Foreman  vs.  Brenham,  (17  B.  Hon.  607.) 

Wherefore  the  judgment  must  be  affirmed. 

Twyman,  for  appellant. 
Brown,  for  appellee. 


S.  E.  BosTicK  V.  Wm.  Lindsay. 

Bills  and  Notes— Consideration  Parol  Evidence. 

The  consideration  in  a  note  not  being  expressed,  it  is  permissible  to 
allege  and  prove  by  parol  that  it  was  executed  and  delivered  for  no  good 
and  valuable  consideration. 

APPEAIi  FROM  GRAVES   O.    P.    COTJBT. 
February  12,  1872. 

Opinion  of  the  Coubt  by  Judge  Habbin: 

The  consideration  of  the  note  to  Binford  not  being  expressed, 
it  was  permissible  for  the  appellant  to  allege  and  prove  by  parol, 
facts  showing  that  he  executed  and  delivered  it  for  no  good  and 
valuable  consideration;  and  we  r^ard  the  facts  alleged  in  the 
answer,  in  substance  and  effect^  that  the  defendant  being  in 
possession  of  the  horse  as  one  of  Binford's  company  to  whom  that 
horse  and  others  impressed  for  the  use  of  Confederate  soldiers, 
had  been  turned  over  by  Kendriok,  the  impressing  officer,  gave 
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Binford  the  note  for  the  purchase,  only  of  indemnifying  him 
against  loss  on  account  of  his  supposed  responsibility  to  the  Con- 
federate Government,  which  had  ceased  to  exist^  witiiout  any  loss 
or  injury  occurred  to  Binford,  on  account  of  the  retention  or 
possession  of  the  horse  by  defendant,  a  sufficient  impeachment  of 
the  consideration  of  the  note,  and,  if  true,  a  valid  defense  to 
the  action. 

It  results,  therefore,  that  the  court  erred  in  sustaining  the 
demurrer  to  the  answer. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  and  for  further  pro- 
ceedings consistent  with  this  opinion. 

Judge  Lindsay  not  sitting. 

Boon,  for  appellant. 


John  Fbnnbssby  v.  Edwd.  F.  Abbott. 

Covenant — Seisure—Waxranty— Deeds. 

A  deed  reading,  "covenanting  with  the  grantee,  his  heirs  and  assigns, 
that  the  title  so  conveyed  is  clear,  free  and  unincumbered,"  and  "that  he 
will  warrant  and  defend  the  same  against  all  legal  claims  whatsoever,'* 
hddy  to  mean  first,  a  covenant  of  seizure,  and  the  secondy  a  covenant  of 
general  warranty. 

Same— Breach  of  Covenant  of  Setsen^-Damages. 

An  allegation  and  proof  that  one  half  the  land  so  conveyed  belonged 
to  a  third  party,  and  that  this  title  was  not  in  the  vendor  at  the  date 
of  the  conveyance,  was  at  once  a  breach  of  the  covenant  of  seizen,  and 
damages  for  that  part  could  be  recovered. 

Same— Criterion  of  Damages. 

The  criterion  of  damages  would  be  the  one-half  of  the  amount  paid  for 
the  lot,  with  interest,  the  taxes  paid  on  the  property,  and  expenses    of 
recording. 
Same— Equity— Rescission. 

A  rescission  under  such  a  deed  could  only  be  asked  for  in  an  equitable 
action,  and  not  in  a  suit  at  law  for  damages. 

APPBAI«   FROM  KENTON   OIBOUIT   OOUBT. 

January  19,  1872. 
vol.  4 — 81. 
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Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  claims  setting  out  the  covenants  as  to  title  contained  in 
the  deed  from  ^Fennessey  to  Abbott  is  in  these  words: 

"To  have  and  to  hold  the  same  to  the  said  Abbott,  his  heirs 
and  assigns  forever  the  grantor,  his  heirs,  executors  and  admin- 
istrators hereby  covenanting  with  the  grantee,  his  heirs  and 
assigns,  that  the  title  so  conveyed  is  clear,  free  and  unencumbered, 
and  that  he  will  warrant  and  defend  the  same  against  all  legal 
claims  whatsoever." 

We  are  inclined  to  the  opinion  that  this  clause  embraces  two 
distinct  covenants;  the  first  a  covenant  of  seizin  and  tbe  other 
an  ordinary  covenant  of  general  warranty. 

To  constitute  a  breach  of  the  latter  there  must  be  an  eviction 
of  the  grantee  by  a  paramount  title,  but  the  covenant  of  seizin 
was  broken  at  once  if  the  title  conveyed  was  not  "clear,  free 
and  unencumbered." 

Appellee,  in  his  petition  alleges  that  an  undivided  one-half  of 
the  lot  conveyed  belongs  to  one  Hattie  Powell  and  that  the  title 
thereto  was  not  in  the  appellant  at  the  time  the  conveyance  was 
made. 

If  such  be  the  case,  the  covenant  of  seizin  was  broken  at  once, 
and  the  appellee  had  the  right  to  recover  the  actual  damages 
sustained  by  reason  of  the  defect  in  the  title  conveyed  to  him 
so  far  as  the  interest  owned  by  Miss  Powell  is  concerned. 

To  recover  damages  this  action  at  law  was  instituted,  and  with 
the  petition  the  appellee  tendered  a  deed  to  appellant  conveying 
the  entire  lot  back  to  him. 

Upon  hearing  the  circuit  judge  to  whom  the  law  and  facts  of 
the  case  were  submitted  rendered  judgment  against  appellant  for 
the  sum  of  $997,  with  interest  from  the  date  thereof.  It  appears 
from  the  face  of  the  judgment  that  this  amount  comprised  the 
original  consideration  paid  for  the  entire  lot  ($750)  with  interest, 
and  the  taxes  paid  on  the  lot  by  appellee  while  in  his  Qossession. 
Appellee  fixed  as  the  measure  of  his  damages  the  consideration 
paid  for  the  lot  with  interest,  and  the  taxes  paid  on  the  prop- 
erty, and  expenses  incurred-  in  stamping  and  recording  the  con- 
veyances. The  circuit  judge  did  not  err  to  his  prejudice  in 
accepting  this  as  the  criterion  of  recovery,  but  did  err  in  adjudg- 
ing to  him  in    this  action,  the    entire  purchase    price,  interest, 
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expenses  and  taxes.  His  title  being  defective  as  to  one-half  of 
the  property,  and  perfect  as  to  the  remainder,  he  should  only 
recover  damages  for  that  portion  to  which  his  title  is  not  "clear 
and  unencumbered,"  in  an  action "  at  law  for  a  breach  of  the 
covenant  of  seizin.  According  to  the  standard  of  recovery  fixed 
by  him  in  his  petition  his  judgment  is  for  double  as  much  as  it 
should  have  been. 

If  he  desires  to  rescind  the  contract  of  sale  he  must  resort  to 
his  appropriate  action  in  equity.  A  rescission  can  not  be  had  in 
such  a  proceeding  as  this.  The  circuit  court  could  not  compel 
the  appellant  to  accept  the  conveyance  tendered  him  with  appel- 
lee's petition  and  did  not  attempt  to  do  so.  It  does  not  appear 
that  appellant  did  accept  the  tendered  conveyance,  and  it  may 
be  possible,  that  when  the  proper  proceedings  for  a  rescission 
of  the  contract  are  instituted  that  he  will  be  able  to  show  that 
he  should  not  be  compelled  to  refund  the  consideration  in  money. 

For  these  reasons  the  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  the  principles 
herein  expressed. 

R.  Richardson^  for  appellant, 
Benton,  for  appellee. 


H.  D.  Fbisbee  i;.  Jno.  T.  Wall,  &c. 

Trespass — ^Damagee — ^Possession  as  a  Trespass. 

Where  a  railroad  company  claimed  land  in  controversy,  a4  a  part  of  its 
depot  grounds,  and  under  such  claim  wa»  actually,  at  the  time  the  fence 
was  erected,  applying  the  grounds  to  the  general  uses  and  purposes  of 
a  depot,  this  in  law  amounted  to  such  a  possession  as  would  prevent  a 
recovery  for  trespass. 

APPEAL  FBOM  HABBISON   CIRCUIT   COURT. 

Janiiary  24,  1872. 

Opinion  of  the  Court  by  Judge  Lindsay: 
. 

The  verdict    for  four    hundred  dollars    in  damages  for    the 
hrifling  trespass  .complained  of,   is  so  excessive  as  to  make  it 
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appear  that  the  jury  were  influenced  by  passion  or  prejudice. 
The  remission  of  all  the  damages  except  twenty-five  dollars  did 
not  authorize  the  court  to  refuse  the  motion  for  a  new  trial. 

Had  the  jury  been  free  from  the  influence  of  passion  or  preju- 
dice, the  verdict  might  possibly  have  been  in  favor  of  appellant 

In  any  event  appellant  is  entitled  to  have  a  verdict  from  an 
impartial  and  unprejudiced  jury.  Instruction  No.  3  asked  for 
by  appellant  is  not  so  carefully  worded  as  it  might  have  been, 
but  the  principle  of  law  embodied  in  it,  is  correct 

If  appellant  had  the  actual  possession  of  the  land  in  controversy, 
he  could  not  have  been  guilty  of  trespass  in  removing  the  fence. 
Possession  of  real  estate  is  a  mixed  question  of  law  and  fact 
Appellant  had  the  right  to  ask  the  court  to  define  what,  in  law, 
constituted  actual  possession  of  land,  a  portion  of  which  was 
unenclosed. 

If  the  railroad  company  claimed  the  land  in  controversy  as 
part  of  its  depot  grounds,  and  under  such  claim  was  at  the  time 
the  fence  was  erected,  actually  applying  it  to  all  the  uses  and 
purposes  to  which  depot  grounds  are  usually  applied,  this  in 
law  amounted  to  such  a  possession  as  would  prevent  a  recovery 
in  this  action,  and  the  jury  should  have  been  so  instructed. 

Instruction  No.  4  was  properly  refused.  It  attaches  too  much 
importance  to  the  construction  of  the  road  to  the  entrance  of  the 
cattle  pen. 

For  the  reasons  pointed  out  the  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

W.  W.  Trimble,  A.  H.  Ward,  for  appellant. 
J,  8.  Boyd,  W.  S.  Wall,  for  appellees. 
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R.  E.  Edwards  v.  Wm.  Gbaves^  &o. 

Mortgages — ^Priority — ^Lien  of  Heirs  in  Estate— Estates. 

A  mortgagee  can  acquire  no  greater  right  by  his  mortgage  and  fore- 
closure than  the  mortgagor  had,  and  a  sale  under  the  mortgage  will  not 
affect  the  right  of  distributees  to  a  recovery  out  of  the  land  of  over  plus 
paid  to  the  mortgagor  through  a  mistake  of  the  commissioner,  as  his 
distributable    portion. 

Same. 

The  purchaser  at  the  mortgage  sale  acquired  no  title,  legal  or  equitable, 
as  would  deprive  the  distributees  of  their  right  to  enforce  against  the 
mortgaged  property  their  judgment  obtained  to  recover  back  the  overplus 
paid  the  mortgagor  by  the  mistake  of  the  commissioner. 

Same— Lis  Pendens. 

The  4octnne  of  lis  pendens  would  not  apply  in  favor  of  the  mortgagee, 
as  he  could  claim  no  greater  title  than  the  mortgagor  had. 

APPEAL  FROM   TAYLOB  CIBCUIT  COURT. 

January  12,  1872. 

Opinion  op  the  Court  by  Judge  Pryor: 

The  petition  in  equity  instituted  by  the  children  of  F.  Graves, 
deceased,  against  his  administrator  was  pending  in  the  Taylor 
circuit  court  at  the  time  of  the  purchase  by  the  appellant  Edwards, 
of  the  land  in  Green  county  sold  under  the  judgment  in  favor  of 
Naylewood  against  L.  C.  Graves. 

The  object  of  the  suit  in  Taylor  county  was  for  a  settlement 
of  the  estate  of  F.  Graham,  deceased,  and  a  division  and  distri- 
bution of  his  whole  estate  including  lands  and  personalty  between 
his  children. 

This  suit  was  instituted  in  June,  1862,  and  was  prosecuted 
with  as  much  diligence  as  usually  pertains  to  the  conduct  of  such 
causes.  It  seems  that  the  heirs  of  Graves  all  agreed  in  writing 
that  their  three  uncles  should  divide  their  estate  between  them, 
and  in  making  the  division  they  were  all  to  be  made  equal,  the 
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one  with  the  other,  as  advancement  had  been  made  to  some  of 
the  children  by  their  father. 

In  the  division,  the  land  was  allotted  to  I.  C.  Graves  and  L. 
N.  Graves  and  their  two  sons  by  reason  of  their  taking  the  land 
Because  largely  indebted  to  the  other  children.  I.  C.  Graves 
failing  to  pay  the  amount  he  was  required  to  pay  under  the 
division  made  by  the  uncles  and  the  suit  still  pending  for  the 
settlement  of  the  estate,  in  the  hands  of  the  administrator,  the 
case  was  referred  to  a  conmiissioner  to  ascertain  and  report  the 
amount  that  would  be  due  by  I.  C.  Graves  in  the  final  distri- 
bution between  the  children.  The  commissioner  reported  the 
indebtedness  of  I.  C.  Graves  at  $516.54  cents  and  upon  his 
failure  to  pay  the  same  a  judgment  was  rendered  directing  the 
commissioner  to  sell  the  land  allotted  him,  to  pay  the  same.  A 
part  of  the  land  was  sold  and  the  appellant,  Edwards,  became  the 
purchaser,  and  the  report  of  sale  was  confirmed. 

I.  C.  Graves  had  mortgaged  a  part  of  this  land  allotted- him 
in  the  division  to  one  Alfred  Naylewood — this  tract  contained 
three  hundred  acres  and  was  located  in  the  county  of  Green. 
Naylewood  filed  his  petition  to  foreclose  this  mortgage  and  ob- 
tained a  judgment  This  tract  of  land  was  sold,  and  the  appel- 
lant became  the  purchaser.  The  heirs  of  Graves  were  not  parties 
to  the  suit  of  Naylewood. 

After  the  purchase  of  this  land  by  the  appellant,  Edwards,  the 
children  of  Mrs.  Gains,  who  was  a  child  of  F.  Graves,  deceased, 
having  died  during  the  pendency  of  the  suit  for  the  settlement 
of  the  estate  were  made  parties  to  the  action,  and  by  their 
guardian  ad  litem,  filed  an  answer  and  cross  petition,  in  which 
they  allege  a  mistake  in  the  settlement  of  the.  estate  of  their 
grandfather,  by  which  I.  C.  Graves  is  charged  with  about  three 
hundred  and  fifty-eight  dollars  less  than  he  should  have  been 
charged  by  the  commissioner  in  his  report  They  also  file  an 
amended  or  supplemental  petition,  in  which  is  united  the  other 
heirs  as  plaintiffs,  making  the  appellant,  Edwards,  a  party,  alleg- 
ing that  he  has  purchased  the  land  and  claiming  that  they  have 
a  lien  upon  it  for  the  amount  yet  unpaid  by  I.  C.  Graves  and 
found  due  by  him  upon  the  commissioner's  report,  to  whom  was 
referred  the  settlement  of  the  accounts  to  see  if  a  mistake  had 
been  made  by  the  former  commissioner.  The  mistake  as  re- 
ported and  which  appears  from  the  record  is  $35S.32 — a  judi^ 
ment  was  rendered  by  the  court  below  in  favor  of  the  children 
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of  Qrayefi,  Bubjeotmg  the  laad  bought  by  Edwards  to  the  payment 
of  this  debt  and  of  which  he  is  now  complaining. 

The  purchase  by  the  appellant  of  the  land  in  Green  county 
under  the  decretal  sale  passed  no  such  title,  l^gal  or  equitable  to 
him,  as  would  deprive  the  appellees  of  the  right  to  enforce  their 
judgment  by  selling  it ;  they  were  no  parties  to  the  suit  brought 
by  Naylewood  against  I.  0.  Graves  and  were  not  estopped  by 
that  judgment  from  asserting  their  claim  against  this  l^d.  The 
original  suit  for  a  settlement  and  division  of  the  estate  had  been 
pending  for  three  or  four  years  and  perhaps  longer  in  the  county 
of  Taylor.  I.  C.  Graves  had  obtained  in  land  his  full  part  of 
the  estate,  with  the  incumbrance  upon  it,  of  the  money  he  was 
owing  the  other  children  to  make  them  equal  with  him  by  reason 
of  his  having  been  allotted  this  land.  They  had  a  lien  upon  it 
for  this  amount  until  it  was  fully  satisfied,  or  a  conveyance  by 
them  releasing  it.  A  lien  is  required  by  the  statute  to  be  re- 
tained in  the  deed  when  the  legal  title  passes,  but  in  this  case 
the  legal  title  had  never  passed  out  of  their  children  and  is  still 
in  them  so  far  as  this  record  shows.  The  chancellor  will  not 
divest  them  of  this  title  unless  their  debt  is  paid.  They  have  not 
only  an  equity  equal  to  the  appellant  but  have  the  legal  title 
itself. 

The  doctrine  of  lis  pendens,  or  the  law  applicable  to  liens, 
can  not  be  made  to  apply  to  this  case,  for  the  reason  that  the 
mortgage  of  the  land  in  Green  acquired  no  c^rearer  or  better 
title  than  the  mortgager  had.  The  mortgager,  I.  C.  Graves,  was 
not  vested  with  the  legal  title  to  the  land;  he  had  no  right  to 
demand  this  title  until  he  had  paid  for  the  land.  The  suit 
pending  in  Taylor  had  never  progressed  to  a  final  termination. 
It  is  true  that  an  order  made  in  the  caqe  shows  that  the  case 
is  stricken  from  the  docket,  but  the  very  next  day  after  the 
order  was  made,  the  amended  and  cross  petition  of  the  infants 
is  filed  and  the  case  has  progressed  as  if  the  order  had  never 
been  made. 

If  the  case  had  never  been  filed  away,  the  chancellor  would 
not  have  compelled  these  appellees  upon  a  petition  for  a  new 
trial  in  the  nature  of  a  bill  of  review,  showing  the  mistake  of 
the  parties  and  the  commissioner  in  making  the  settlement,  to 
have  parted  with  the  legal  title  without  having  their  money  paid 
them.  It  appears  that  some  of  the  appellees  and  particularly  tho 
children  of  Mrs.  Gains,  have  been  fully  paid,  but  this  judgment 
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on  the  supplemental  petition  is  nevertheless  proper — ^the  only 
error  is  that  I.  C.  Graves  was  not  required  to  pay  the  money 
directly  to  the  party  entitled  to  recover  it  Some  of  the  children 
have  received  more  money  than  they  were  entitled  to  and  those 
paying  it  are  seeking  to  recover  it  back^  and  I.  C.  Graves  having 
received  more  than  his  proportion  must  be  required  to  refund 
alsa  !N'either  Graves  nor  his  vendee,  Edwards^  can  complain  in 
this  casOb 

Judgment  affirmed. 

Ohelfj  for  appellant. 
W.  Howell,  for  appellees. 


B.  P.  GoBHAM  &  Wife  v.  S.  R.  Bbtts. 

Guardian  and  Ward — Settlement — ^Dereliction  of  Duty-^oats. 

A  father  was  appointed  guardian  for  his  daughter.  After  a  long  period 
of  time,  during  which  only  one  settlement  was  made,  the  guardian  filed 
suit  to  settle  the  account,  for  the  reason  that  his  ward  refused  to  settle 
with  him.  H^d,  not  to  justify  the  entering  of  costs  as  against  the  ward, 
by  reason  of  the  dereliction  of  the  guardian. 

Same— Necessaries  Furnished — ^Duties  of  Parents. 

A  parent,  who  is  guardian  of  his  only  child,  cannot  be  allowed  to  charge 
large  sums  out  of  the  estate  of  his  ward  for  her  clothing,  schooling, 
etc.,  so  as  to  practically  liquidate  the  estate  in  his  hands. 

APPEAL  FBOM   FAYETTE   CIBCUIT   COUBT. 

January  10,  1872. 

Opinion  of  the  Coukt  by  Judge  Pbyob: 

The  record  in  this  case  shows  that  the  appellee  was  appointed 
trustee  and  guardian  for  his  daughter  more  than  twenty  years 
previous  to  the  institution  of  this  suit  He  has  made  only  one 
or  two  settlements  of  his  accounts  as  guardian,  and  by  the  present 
suit  in  equity  against  the  appellants,  his  daughter  and  her  hus- 
band, is  seeking  the  aid  of  the  chancellor  for  the  settlement  of 
his  accounts,  for  the  alleged  reason  that  the  appellants  refuse 
to  settle  with  him. 
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The  long  period  of  time  intervening  between  the  qualification 
of  the  appellee  as  guardian  and  the  filing  of  this  suit  has  afforded 
him  ample  opportunities  to  settle  his  accounts  with  the  county 
commissioner,  or  county  judge  of  his  county  as  the  law  requires. 
If  he  had  settled  his  accounts  once  in  every  two  years  there 
would  have  been  no  necessity  for  an  accumulation  of  costs,  and 
an  expenditure  of  money  such  as  must  result  from  a  settlement 
of  his  accounts  in  a  court  of  equity. 

After  referring  the  case  to  the  commissioner  (and  allowing  to 
the  appellee,  who  is  the  father  and  natural  guardian  of  the 
appellant,  Mrs.  Gorham,  and  bound  in  law  to  provide  and  main- 
tain her  during  her  minority,  or  at  least  until  she  was  able  to 
maintain  herself),  large  sums  of  money  for  clothing,  schooling, 
etc,  the  ward  is  brought  in  debt  to  the  appellee  in  the  sum  of 
$88.  The  court  had  no  right  to  charge  the  estate  of  Mrs.  Qt)rham 
with  the  expense  incurred,  for  her  maintenance  and  education. 
A  case  might  occur  where  the  estate  of  the  child  was  ample  for 
its  support  and  the  father  being  poor  and  unable  to  provide  for 
the  child,  that  the  chancellor  would  require  and  authorize  such 
expenditure  out  of  the  child's  property,  but  no  such  state  of 
case  is  made  to  appear  in  this  record. 

These  allowances  should  have  been  respected  by  the  court 
below,  and  the  appellee  left  without  a  settlement  except  for  the 
benefit  of  the  ward.  A  proper  investigation  of  the  accounts, 
between  these  parties,  and  excluding  from  the  settlement  the 
accounts  where  the  interest  is  more  than  double  the  amount  of 
the  principal  would  result  in  a  judgment  for  the  appellants. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  appellee's  petition. 

Breckinridge  &  Buchner,  for  appellants, 
Polk,  for  appellee. 
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G.  W.  Grimes  v.  J.  F.  Geimes. 

Pleading— Answer  to   Make  Specific  Denial 

A  petition  alleges  that  A.  paid  to  B.  on ,  $600.00  to  be  credited 

on  a  note,  which  the  holder  agreed  and  promised  to  entei  on  said  note, 
bat  had  failed  to  do  so.  The  answer  states  that  after  the  agreed  settle- 
ment, on  ,  etc.,  no  payments  were  made  by  the  payor  to  the 

payee.    Held,  not  to  be  a  denial  of  the  specific  charge  in  the  petition. 

APPEAL  FBOM   FAYETTE   OIBCUIT   OOTTET. 

December  21,  1871. 

Opinion  of  the  Couet  by  Judge  Petebs: 

The  all^ation  is  explicitly  made  in  the  petition  that  before 
appellant  assigned  the  note  for  $4^200  to  Hanna  that  appellee 

paid    to  appellant  on    the  •  day  of    February,  1866,  on 

Cheapside,  in  Lexington,  $500  to  be  credited  on  said  note  of 
$4,200,  and  which  credit  appellant  agreed,  and  promised  to  enter 
on  said  note;  but  had  failed  to  do. 

This  specific  allegation  of  the  payment  with  time  and  place 
is  not  replied  to  in  the  answer.  It  is  true  that  in  general  terms 
appellant  says  that  after  the  settlement  in  Kincead's  office  in 
January,  1866,  no  payments  were  made  by  appellee  to  appellant. 
And  then  presents  an  agreement  to  show  that  from  the  recent 
assignment  of  the  note  after  the  settlement  in  January,  1866, 
to  Hanna,  and  the  opportunities  appellee  had  to  present  his  claim 
for  the  credit  before  the  judgment  for  the  sale  of  the  Jand  was 
rendered,  create  a  strong  presumption  against  his  claim.  The 
force  of  that  argument  can  not  be  denied.  But  it  would  have 
been  much  stronger  if  appellant  had  directly  responded  to,  and 
denied  the  charge  of  the  payment  of  any  money  at  the  time  and 
place  designated  in  the  petition,  or  at  any  other  time  and  place 
subsequent  to  the  settlement  in  January,  1866,  and  for  which 
appellee  had  not  been  credited. 

But  even  waiving  the  consideration  of  the  insufficiency  of  the 
answer,  the  payment  of  the  $500  is  established  by  the  evidence 
of  Adams  and  Goodloe.     When  told  by  appellee  in  presence  of 
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these  witnesses  that  he  had  received  the  $500  as  a  payment  for 
the  land  at  the  time  and  place  named  in  the  petition,  appellant 
admitted  he  got  the  money,  but  said  it  was  credited  on  the  other 
note,  in  which  it  seems  he  was  mistaken. 

A  diflPerent  conclusion  from  the  circuit  judge  is  not  authorized 
by  the  pleadings  and  proof  in  this  case. 

Wherefore  the  judgment  is  affirmed. 

Breckinridge  &  Buchner,  for  appellant, 
Huston  &  Mulligan,  for  appellee. 


Sabah  F.  Edington  v,  Wm.  M.  Edington. 

Deeds— Trntts  Created. 

A  recital  in  a  deed,  which  is  in  fee  simple,  that  the  oonsideration  of 
$1JOO.OO  of  the  money  for  the  land  was  an  advancement,  held  not  evi- 
dence sufScient  to  create  a  trust  in  the  land,  or  the  money,  for  the  benefit 
of   the   wife   of    the   vendee. 

APPEAL   FROM    TATLOB    OIECUIT    COURT. 


February  21,  1872. 

Opinion  of  the  Ooubt  by  Judge  Pbyob: 

The  conveyance  of  the  land  in  controversy,  was  made  by  Rob- 
inson, the  father  of  Mrs.  Edington,  and  passed  to  the  grantee, 
Wm.  Edington,  the  absolute  fee  simple  title — ^the  deed  reciting 
that  seventeen  hundred  dollars  of  the  money  for  the  land  was 
an  advancement,  is  not  evidence  sufficient  to  create  a  trust  in 
the  land,  or  the  money  for  the  benefit  of  the  wife,  Edington 
being  the  son-in-law,  Robinson  saw  proper  to  make  to  him  this 
conveyance,  without  any  conditions  trusting  to  his,  Edington's, 
ability  to  take  care  of  and  maintain  his  family.  There  was 
nothing  in  the  deed  creating  any  trust  for  the  wife.  The  cases 
referred  to  by  counsel  for  the  appellant  are  not  applicable  to 
such  a  case  as  this.  That  the  wife  is  entitled  to  a  settlement  out 
of  the  personal  estate  derived  by  descent  or  derived  from  her 
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father  before  it  gets  into  the  husband's  possession  is  too  well 
settled  to  question. 

And  if  a  deed  is  made  to  the  husband  for  land  by  the  father- 
in-law  reciting  the  consideration  as  being  an  advancement  to  the 
wife  or  daughter,  a  trust  will  ensue  to  the  benefit  of  the  wife. 
In  the  case  of  Pierce  vs.  Pierce,  7  Ben.  Monroe,  page  436,  relied 
on  by  counsel  in  this  case  the  case  recites  the  fact  "that  one 
thousand  dollars  of  the  amount  was  presented  to  Mrs.  Pierce" 
and  in  that  case  this  court  says  "that  if  a  deed  had  been  made 
reciting  the  fact  that  $1,000  of  the  consideration  had  been  paid 
by  Mr.  Pierce  from  money  presented  by  her  father,  or  even 
receipted  for  by  the  husband  as  being  a  gift  to  the  wife,  that 
this  recital  would  create  an  interest  in  the  wife.  In  the  present 
case  there  is  an  absence  of  any  such  recitals  or  the  use  of  any 
language  whatever,  showing  that  the  grantee  intended  to  give  to 
the  daughter  an  interest  in  this  land.  He  had  the  right  to  make 
an  advancement  to  his  son-in-law  and  the  absolute  conveyance 
evidences  that  to  have  been  his  intention. 

There  is  no  allegation  of  any  mistake  in  the  conveyance  anil 
no  proof  in  the  whole  case  showing  an  intention  upon  the  part 
of  the  grantor  to  convey  the  land  in  any  other  manner  than 
appears  from  the  deed  itself. 

The  gift  by  the  husband  to  the  wife  of  the  five  hundred  dollars 
passed  no  right  to  her  as  against  the  creditors  of  her  husband. 
The  wife  must  account  for  it  except  the  amount  expended  by 
her  for  funeral  expenses,  &c.,  for  which  she  has  been  credited 
by  the  court  in  the  judgment  rendered. 

Judgment  affirmed. 

Montague,  D,  0.  Nutchell,  for  appellant, 
Harrison,  Robinson,  for  appellee. 
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Jno.  T.  Eldeb  &  Othebs  v.  Sistebs  of  Lobetto. 

Descent  and  Distrilmtion — ^Edncation  of  Children — Devisees. 

A  testator  devised  his  estate  to  his  wife  in  trust  for  herself  and  chil- 
dren. One  of  the  children  devised  her  share  to  a  society.  Held,  that 
the  mother  would  be  entitled  to  use  the  proceeds  of  the  estate  and  por- 
tions of  same,  if  necessary,  to  the  education  and  maintenance  of  the 
children,  and  the  society  could  only  come  in  for  their  share  of  the  residue. 

APPEAL  FBOM  BBEOKINBIDGE  CIBOTJIT   COUBT. 

« 

January  31,  1872. 

Opinion  of  the  Coubt  by  Judge  Pbyob:, 

Carter  at  his  death  left  an  estate  valued  at  about  six  thousand 
dollars.  By  his  will  the  property  was  held  by  his  wife  in  trust 
for  herself  and  children  during  her  widowhood — she  never  mar- 
ried. Her  daughter,  Modista  Jane  Carter,  died  before  the 
mother,  leaving  a  will  by  which  she  devised  her  estate  to  a  society 
called  the  Sisters  of  Loretto.  Mrs.  Carter,  after  the  death  of 
her  husband,  seems  to  have  managed  the  estate  left  her  with 
much  judgment  and  economy  and  not  only  maintained  her  chil- 
dren, eight  in  number,  well,  but  gave  them  good  education.  She 
seems  to  have  accumulated  some  money  by  selling  her  husband's 
lands  and  a  part  of  the  negroes,  and  a  part  of  this  money  was 
applied  to  the  purchase  of  a  small  farm,  and  the  proceeds  of  which 
is  the  subject  of  this  controversy. 

After  her  death  this  farm  purchased  by  her  was  sold  upon 
the  petition  of  all  her  children  as  well  as  the  Sisters  of  Loretto, 
whose  claim  to  an  interest  in  this  land  must  then  have  been 
recognized  by  the  appellants.  After  the  sale,  however,  the  ap- 
pellants refused  to  permit  the  appellees  to  share  in  any  part 
of  the  estate  left  by  Mrs.  Carter  upon  the  assumption  that  it  was 
her,  Mrs.  Carter's,  estate,  and  not  that  devised  to  her  in  trust 
by  her  husband  or  its  proceeds. 

The  original  suits  brought  by  the  appellees  are  based  upon  the 
idea  that  it  was  Mrs.  Carter's  own  estate,  but  by  amended  plead- 
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ingB  they  charge  thi^t  it  was  the  estate  devised  in  trust  by  the 
husband  or  the  proceeds  of  that  estate. 

The  children  of  Carter,  who  must  have  known  all  about  the 
manner  of  holding  this  property,  united  with  them  as  plaintiffs, 
the  Sisters  of  Loretto,  in  a  petition  for  the  sale  of  the  mother's 
land.  It  was  evidently  done  for  the  reason  that  they  regarded 
them  as  interested  in  the  property  by  reason  of  the  will  of  their 
deceased  sister.  The  proof  shows,  however,  that  the  mother 
expended  much  of  the  proceeds  of  the  sale  of  the  property  in 
the  education  of  her  children.  The  daughter,  Modesta,  had  united 
herself  with  the  Sisters  of  Loretto  and  so  far  as  appears  from 
the  record  contributed  nothing  in  aiding  to  accumulate  the  means 
out  of  which  the  family  were  supported  and  the  children  educated. 

The  land  owned  by  the  father  was  sold  for  only  seven  himdred 
and  fifty  dollars,  all  the  slaves  were  emancipated  except  one  that 
had  been  sold  for  $1,000.  The  father  of  Mrs.  Carter  gave  her 
six  hundred  dollars  and  this  money  was  doubtless  invested  in 
the  land.  She  could  not  have  educated  her  daughters  as  she  did 
at  boarding  school,  clothe  and  support  herself  and  eight  children 
upon  this  small  estate,  and  then  have  much  surplus  left  of  the 
annual  profits.  The  proof  tends  to  show  also  that  her  daughter, 
Modista,  had  received  more  than  the  other  children  and  whether 
she  did  or  not  she  certainly  never  contributed  in  any  way  to 
aid  in  the  accumulation  of  the  estate. 

This  fund  the  mother  derived  from  her  father  ought  not  to 
be  given  to  those  who  were  entire  strangers  to  her,  and  had  no 
claims  whatever  on  her  bounty.  The  six  hundred  dollars  paid 
by  the  mother  should  be  first  deducted  from  the  gross  amount 
as  fixed  by  the  chancellor,  viz.,  the  sale  bonds  at  the  date  of 
maturity,  and  then  a  judgment  in  favor  of  the  appellees  for 
their  interest  in  the  remainder  of  the  purchase  money.  This  will 
reduce  the  amoimt  of  damages  also  on  the  dissolution  of  the  in- 
junction to  the  extent  that  judgment  is  reversed. 

The  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

Walker,  Sweeney  &  Stuart,  for  appellants. 
Kincheloe  &  Eshridge,  for  appellees. 
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Jos.  L.  Francis  &  Wife  v.  Rice  G.  Woods,  &c. 

Fraud — Collateral  Attack — Former  Judgment. 

Though  fraud  and  collusion  in  a  petition  be  admitted  as  true,  a  defend- 
ant cannot  attack  collaterally  a  judgment  rendered  26  years  before, 
especially  as  she  did  not  avail  herself  of  the  provisions  of  Civil  Code, 
Sec.  421,  and  Sec.  579,  Sub.  8. 

APPEAL    FROM    GARRARD    CIRCUIT    COURT. 

March  20,  1872. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  frauds  and  forgeries  which  the  appellants  allege  were 
committed  by  Bridges,  are  charged  to  have  constituted  the  grounds 
of  the  proceedings  which  resulted  in  the  judgment  under  which 
Woods  holds  title  to  the  land  in  controversy. 

It  is  not  directly  alleged  that  any  improper  practices  were 
resorted  to  by  Bridges  touching  the  proceedings  in  court,  by  or 
through  which  the  appellant's  administrator  or  her  guardian  ad 
litem  were  overreached  or  misled,  or  the  court  imposed  upon. 

The  alleged  falsehoods  contained  in  the  pleadings  and  the 
fabricated  exhibits  by  which  they  were  sustained  were  matters 
which  were  directly  put  in  issue  in  such  suit,  and  can  not  in  a 
collateral  proceeding  be  relied  upon  as  sufficient  grounds  for 
treating  a  judgment  rendered  nearly  twenty-six  years  before  this 
suit  was  instituted  as  an  absolute  nullity. 

It  is  alleged  that  the  whole  record  in  the  case  of  Mary  S. 
Kennedy  vs.  W.  A.  Bridges  is  false  and  fraudulent  from  begin- 
ning to  end,  but  from  this  general  and  indefinite  charge  it  can 
not  be  implied  that  the  falsehoods  and  frauds  were  practiced 
in  obtaining  the  judgment  by  imposing  upon  the  court  or  mis 
leading  the  parties. 

The  charges  set  up  in  the  pleadings  in  this  case  if  true,  would 
have  been  available  for  a  vacation  of  the  judgment  in  the  case 
of  Kennedy  vs.  Bridges.  If  Mrs.  Francis  had  seen  proper,  within 
twelve  months  after  she  became  twenty-one  years  of  age  to  have 
filed  her    petition    in  the    proper  court,  and    asked  such  relief, 
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Civil  Code,  Section  421,  subsec  8,  Section  579.  This  she  failed 
to  do,  hence  such  judgment  remains  in  full  force  and  effect 

Admitting  everything  in  her  pleadings  to  be  true,  stiU  no  court 
in  this  State  has  the  right  to  treat  it  as  void,  nor  has  the  Gkrrard 
circuit  court  the  power  to  vacate  or  modify  it. 

Appellees'  demurrers  were  properly  sustained,  and  appellants 
failing  to  amend  further  the  circuit  court  did  not  err  in  dismissing 
their  petition. 

Judgment  affirmed. 

Judge  Petebs  did  not  sit  in  this  case. 

Bradley,  for  appelUmts. 

Dunlap,  A.  Harding,  for  appellees. 


A.  D.  Geogheoan  v.  Michael  Miller's  Admr. 

Jndsment— Defense   to   Action,   After   Rendered. 

A  defendant  cannot  by  answer,  after  a  judgment  has  been  rendered 
on  a  note,  plead  eet-offs  and  paymente  on  a  note,  the  judgment  not  thus 
being  subjeot  to  a  collateral  attack. 

APPEAL  FROM  MEADE  OIROITIT  COURT. 

April   24,   1871. 

Opinion  of  the  Court  by  Judge  Peters: 

The  note  upon  which  the  judgment  now  complained  of  was 
rendered  bears  date  August  8th,  or  5th,  1850.  Suit  was  brought 
upon  it  the  23rd  of  June,  1858.  On  the  24th  of  April,  1865, 
judgment  was  rendered  for  the  amount,  credited  by  the  payments 
endorsed  on  the  note.  Up  to  that  period  no  answer  had  been  filed 
— ^nor  was  any  answer  filed  till  the  26th  of  April,  1866,  nearly 
eight  years  after  a  summons  was  served  on  appellant 

Of  the  demands  pleaded  as  an  offset  against  the  judgment  it 
is  proved  that  of  the  execution  No.  2622  it  was  satisfied  as  early 
as  May,  1848,  and  of  the  one  numbered  2623  all  of  the  princi- 
pal of  that  debt  was  made  by  a  sale  of  the  property  of  Miller 
at  the  same  time  except  $21.02  principal,  with  some  interest  and 
costs;  for  that  balance  an  execution  issued  on  the  4th  of  Jime, 
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1850,  directed  to  the  sheriff  of  Meade  county — ^the  county  in 
which  the  defendant  therein  lived — ^that  execution  has  never  beea 
returned,  and  none  other  has  since  ever  issued. 

Of  the  judgment  in  favor  of  B.  D.  Gleoghegan  and  claimed  to 
have  been  assigned  to  appellant,  an  execution  issued  on  it  on 
the  28th  of  January,  1851,  which  hits  never  been  returned.  See 
Brown's  statement  in  the  record,  former  clerk  of  Hardin  circuit 
court — ^proved  to  be  correct  by  Stone. 

It  appears  that  after  the  last  execution  had  been  issued  for 
a  small  balance  on  one  of  the  debts  now  claimed  to  be  unpaid, 
appellant  executed  the  note  sued  on — and  then  delayed  for  about 
sixteen  years  to  claim  a  credit  for  what  he  now  says  is  unpaid, 
and  does  not  make  an  effort  to  explain  the  cause  of  the  delay, 
nor  to  rebut  the  presumption  of  a  satisfaction  of  all  previous 
demands  by  the  execution  of  the  note  sued  on. 

These  unanswered  facts  were  not  stated  in  the  opinion,  as  it 
was  then  supposed  that  it  was  not  necessary  to  comment  specially 
on  them  as  another  reason  might  be  assigned  for  an  affirmance. 
But  a  petition  for  a  re-hearing  rendered  this  necessary. 

ITo  reason  is  offered  why  these  demands  were  not  relied  on 
before  the  judgment  was  rendered,  having  waited  until  after 
that  was  done,  although  appellant  had  the  opportunity  to  make 
his  defense  he  can  not  after  judgment,  in  this  way  open  a  litigation 
which  has  beoi  dosed. 

Petition  overruled. 

Oofer,  for  appellant. 

Marriott,  for  appellee. 


Jefs*  Bbownfibld  v.  D.  8.  Howmx's  Exeoutbix,  &o. 

Attadunent— Acts  Constituting  Valid  One; 

In  an  action  against  a  corporation,  by  injunction,  an  attachment  of 
all  choses  in  action,  franchiaos,  money  on  hand,  eerved  on  the  President 
and  Treasurer  of  said  corporation,  a  prior  lien  is  obtained  over  a  fund, 
owing  by  a  third  party,  not  made  a  party  to  the  suit,  but  whom  the 
defendant  admitted  was  indebted  to  them,  this  amount  by  the  answer 
of  the  debtor  was  paid  in  by  a  verbal  order  five  days  before  the  suit  was 
filed.  Such  an  attachment  would  be  prior  to  a  creditor  who  subse- 
quently attached  the  fund,  by  serving  the  debtor  with  due  process. 

voL  4— «3. 
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Same. 

An  allegation  in  the  answer  of  the  creditor  that  he  is  advised  and  be- 
lieves that  no  valid  or  effectual  attachment  had  been  levied  on  the 
debt  in  controversy,  not  sufScient  to  overthrow  the  lis  pendens  by  a 
prior  suit,  being  a  seizure  of  all  the  assets,  choees  in  action,  moneys,  etc. 

« 

APPEAL  FBOM  NELSON  CIItCUIT  OOUKT. 
December  16,  1871. 

Opinion  of  the  Couet  by  Judge  Petebs: 

Appellee  as  executrix  of  of  Daniel  S.  Howell,  deceased,  being  a 
judgment  creditor  with  an  execution  and  a  return  of  nuUa  bona 
of  The  Bardstown  and  Green  River  Turnpike  Road  Company,  on 
the  30th  of  July,  1858,  filed  her  petition  in  the  court  below 
against  said  turnpike  road  company  and  'others,  alleging  the 
foregoing  facts  and  the  amount  of  its  indebtedness  to  her,  which 
is  several  thousand  dollars,  that  it  had  under  its  charter  made 
a  turnpike  road,  beginning  in  the  county  of  Nelson,  and  con- 
tinuing it  through  several  other  counties,  had  erected  gates  at 
various  and  proper  places  on  said  road,  in  the  several  counties 
through  which  it  was  constructed,  at  which  tolls  were  collected, 
that  said  company  owns  no  other  property  to  her  knowledge 
except,  said  turnpike  road,  and  its  franchises,  choses  in  action, 
money  on  hand,  &c.,  none  of  which  can  be  reached  by  an  ordinary 
execution,  that  William  Southerland  is  the  president,  and  E.  B. 
Smith,  the  treasurer,  of  said  company,  and  the  last  named  per- 
son is  authorized  by  law  to  oollect  from  the  several  gate  keepers 
on  said  road,  the  tolls  received  by  them,  and  she  prays  that  said 
turnpike  road  company,  and  .Smith,  its  treasurer,  whom  she 
makes  defendants  may  be  compelled  to  answer  her  petition,  and 
to  set  forth  all  the  choses  in  action,  money  and  other  property  of 
said  corporation  that  may  be  in  their  possession,  or  under  their 
control,  and  that  the  same  may  be  attached,  and  by  the  appro- 
priate judgment  applied  to  the  satisfaction  of  her  debt  She 
also  prayett,  that  said  corporation  should  be  required  by  proper 
orders,  and  judgments  of  the  courts,  to  collect  all  tolls,  to  which 
it  might  be  entitled,  and  hold  the  same  subject  tx)  the  further 
orders  of  the  courts  that  it  should  by  its  oflScers,  and  agents,  at 
each  term  of  the  court,  report  the  various  sums  collected,  and 
that  the  same  should  be  applied  to  the  extinguishment  of  her 
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debt,  and  if  by  that  means  the  same  could  not  be  paid,  then  she 
prayed  that  the  road,  its  franchises,  etc.,  should  be  sold  and  the 
proceeds  thereof  paid  over  to  her. 

On  the  31st  of  July,  1858,  the  following  order  was  made  in 
the  case  by  P.  B.  Muer,  circuit  judge:  ^^The  defendants  are 
ordered  to  discover  all  the  money,  choses  in  action,  and  other 
property,  and  estate  of  said  corporation,  and  the  same  is  attached, 
and  to  be  held  subject  to  the  further  order  of  the  court  in 
this  cause.  And  the  defendants  are  enjoined  and  commanded  to 
exercise  the  franchise  granted  them  by  the  charter,  by  collecting, 
and  demanding  the  tolls,  which  they  are  authorized  to  collect  for 
the  use  of  the  road  in  the  petition  mentioned,  and  to  hold  the 
same,  and  to  report  the  same  to  this  court  on  the  first  day  of 
each  term  till  this  suit  is  disposed  of;  but  the  defendants  may, 
out  of  said  tolls,  pay  such  sums  as  may  be  necessary  to  repair 
the  road  and  to  pay  the  gate  keepers,  and  all  the  necessary  ex- 
penses of  collecting  said  tolls;  the  plaintiff  first  to  give  bond  in 
the  penalty  of  $500,  to  pay  all  costs,  and  damages  occasioned  by 
this  order  if  found  wrongful,  with  security  to  be  approved  by 
the  clerk,  and  he  will  endorse  the  process  accordingly." 

The  bond  as  required  in  said  order,  was  executed,  and  the 
summons  issued  with  the  order  indorsed,  and  executed  on  the 
treasurer  of  said  corporation  on  the  4th  and  on  its  president  on 
the  9th  of  August,  1858. 

The  corporation  by  its  president  filed  an  answer  on  the  29th 
of  September,  1858,  admitting  its  indebtedness  to  appellee,  set- 
ting forth  the  names  of  quite  a  number  of  other  persons  as  its 
creditors,  alleging  that  its  gate  No.  5  had  been  given  up  to,  and 
the  tolls  collected  there,  set  apart  for  the  payment  of  appellant, 
who  is  named  as  a  creditor  in  the  answer,  and  also  alleging  that 
Carter  &  Thomas  were  indebted  for  passing  their  stage  coaches 
over  said  road  to  a  considerable  amount;  but  they  were  not  form- 
ally made  defendants  to  appellee's  suit 

On  the  2nd  of  April,  1861,  appellee,  the  executrix  of  Howell, 
filed  an  amended  petition,  in  which  she  made  appellant  a  de- 
fendant to  her  suit,  and  charged  amongst  other  things,  that  by 
an  unauthorized  and  unlawful  agreement  between  him  and 
Southerland,  the  president  of  said  corporation,  the  control  of 
Gate  "No.  5  on  its  road,  had  been  given  up  to  appellant,  and  the 
tolls  received  at  that  gate  transferred  to  him,  all  of  which  he 
had  collected,  and  appropriated,  which  tolls  amounted  to  largf. 
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aumSy  and  she  prayed  for  an  account  thereof.  On  that  amended 
petition  a  summans  was  issued,  and  executed  on  appellant  on 
JiUy  2nd,  1861,  Carter  &  Thomas  were  also  made  defendants  to 
her  suit,  and  were  served  with  process. 

June  5th,  1862,  appellant  filed  his  answer,  in  which  he  stated, 
that  the  turnpike  road  oompany  was  indebted  to  him  as  shown 
by  a  writing  signed  by  Southerland,  its  president,  which  writing 
he  filed,  and  which  was  endorsed  with  the  several  payments  mado 
to  him,  the  last  of  which  he  alleges  was  made  "on  the  26th  day 
of  July,  1868,  being  six  days  before  appellee  filed  her  original 
petition  with  injunction." 

And  in  a  subsequent  part  of  this  answer  after  asserting  that 
the  assignment  to  him  of  the  tolls  which  were  received  at  said 
gate,  was  for  the  purpose  of  liquidating  a  debt  justly  due  him 
by  the  oompany,  and  that  it  was  done  in  good  faith,  he  alleges 
that  he  had  another  besides  the  one  for  the  payment  of  which 
the  proceeds  of  Gate  No.  5  were  assigned  to  him,  against  said 
corporation,  on  which  he  had  instituted  an  action,  recovered  a 
judgment,  and  had  an  execution,  and  a  return  of  nulla  bona,  that 
he  then  instituted  a  suit  in  equity  against  said  corporation  and 
others  in  the  court  below,  to  enable  him  to  collect  said  judgment 
which  suit  was  pending  when  he  filed  his  answer,  and  which  he 
referred  to,  and  made  a  part  of  the  suit  of  appellee,  Howell, 
against  said  company  and  others. 

In  that  suit,  he  alleged  that  Carter  &  Thomas  were  indebted  to 
said  corporation  in  the  sum  of  $400,  and  made  them  defendants, 
attached  the  amount  owing  by  them  to  said  corporation,  and  had 
the  summons  with  the  order  of  attachment  served  on  Carter  & 
Thomas;  they  came  in  court,  admitted  an  indebtedness  of  $408 
to  the  road  company  and  paid  that  sum  into  the  court.  But  in 
their  answer  to  his  petition  they  state  that  before  the  attachment 
of  appellant  was  served  on  them,  they  had  given  to  the  president 
of  the  Bardstown  and  Green  River  Turnpike  Road  Company  a 
verbal  order  for  the  money  on  E.  B.  Smith,  the  treasurer  of  said 
company,  but  that  its  president  had  not  received  the  money  from 
said  Smith,  treasurer  as  aforesaid,  when  the  attachment  of  appel- 
lant was  served  on  them ;  that  they  then  drew  the  money  from  the 
treasurer  and  paid  the  same  into  court,  subject  to  its  future  order 
— ^this  answer  was  filed  the  28th  of  March,  1860. 

In  the  same  case  on  the  Srd  of  October,  1860,  on  motion  of 
appellant,  an  order  was  made  referring  it  to  E.  E.  McKay  as 
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the  court's  commissioiier,  to  ascertain  what  was  the  true  amount 
of  said  Carter  &  Thomas'  indebtedness  to  said  turnpike  road 
company,  at  the  institution  of  his  said  suit;  also  of  that  of  Turner 
Willson  vs.  Same  and  those  of  Foreman,  and  of  HowelFs  Exe- 
cutrix vs.  Same,  and  to  ascertain  and  report  other  matters ;  from 
the  last  named  period  until  J\me  28th,  1866;  it  does  not  appear 
that  any  other  order  was  made  in  the  case,  on  the  last  day,  a 
judgment  was  rendered,  directing  the  money  paid  into  court  by 
Thomas  &  Carter  as  aforesaid,  to  be  paid  over  to  appellant. 

At  the  October  term  of  1865,  of  the  Nelson  circuit  court,  the 
venue  in  the  cases  of  Howell's  Exrx.  vs.  th^  Corporation,  &c., 
of  Willson  vs.  Same  and  of  Foreman  vs.  Same,  was  changed  by 
order  of  court,  to  the  Bullitt  circuit  court,  and  the  papers  were 
transmitted  to  said  court,  where  the  suits  remained  until  the 
15th  of  April,  1867,  when  they  were  by  consent  of  parties  re- 
manded to  the  Nelson  circuit  court,  but  the  case  of  appellant 
against  the  corpoiration,  and  Carter  &  Thomas,  was  not  then 
consolidated  with  the  other  cases,  and  the  venue  thereof  was  not 
changed. 

At  the  May  term,  1869,  the  executrix  of  Howell  filed  an 
amended  petition  setting  forth  many  of  the  facts  herein  stated, 
and  the  history  and  progress  of  the  suit  in  which  she  is  plain- 
tiff against  said  corporation,  the  two  suits  of  Willson  and  Foreman 
against  the  same  defendants  consolidated  with  her  own,  and  also 
that  of  appellant  against  said  corporation  and  Carter  &  Thomas, 
stating  very  elaborately  the  manner  in  which  the  judgment  of 
1866  had  been  obtained,  and  reviewing  with  unmerited  severity, 
from  any  thing  appears  in  this  record,  the  action  of  certain 
persons  when  the  judgment  was  rendered,  and  concliides  with  the 
prayer  that  appellant  be  adjudged  to  pay  over  to  her  the  four 
hundred  and  eighty  dollars  paid  into  court  by  Carter  &  Thomas, 
that  the  judgment  of  1866  in  his  favor  ordering  the  money  to 
be  paid  over  to  him  be  set  aside  and  for  general  relief. 

The  cause  was  submitted  on  final  hearing  on  the  24th  of 
December,  1869,  appellant  having  previously  filed  his  answer  to 
appellee^s  last  amended  petition,  in  which  he  denied  all  fraud 
on  his  part,  and  other  allegations  therein  not  deemed  material 
to  state,  and  controverted  her  right  in  this  proceeding  to  set  aside, 
or  modify  the  judgment  in  his  favor;  and  the  court  then  ad- 
judged that  of  the  $400  paid  into  court  by  Carter  and  Thomas, 
appellant  was  entitled  to  $100,  this  being  the  sum  which  Carter 
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&  Thomas  were  indebted  to  the  company  on  the  30th  of  July, 
1858,  when  she  filed  her  original  petition  and  obtained  her 
injunction — and  that  he  should  pay  her  $90,  with  interest  from 
the  4th  of  November,  1868,  and  that  J.  E.  Newman,  who  had 
borrowed  of  the  Carter  &  Thomas  fund  $150,  shovld  pay  the 
same  with  interest  from  the  7th  of  April,  1860,  to  her,  and  that 
Wm.  Murphy,  who  was  the  court's  receiver  to  loan  out  the  money, 
and  who  had  retained  one  hundred  dollars  in  his  own  hands, 
should  pay  her  that  sum,  with  interest  thereon  at  six  per  cent 
from  the  last  named  date. 

And  Brownfield  being  dissatisfied  with  that  judgment  has 
appealed  to  this  court 

Whether  appellant  has  by  his  own  pleadings  and  also  by  the 
pleadings  and  evidence  shown  that  he  is  entitled  to  more  than 
was  adjudged  to  him,  we  propose  first  to  consider. 

After  setting  out  his  debts,  and  official  returns  of  no  property 
on  executions  issued  on  his  judgments,  he  proceeds  as  follows : 

"The  plaintiff  further  states  that  the  firm  of  Carter  &  Thomas, 
that  is  Mr.  .     Carter,  of  Tennessee,  and  Sam  B. 

Thomas,  of  Kentucky,  are  justly  indebted  to  the  defendant  the 
Bardstown  and  Green  River  Turnpike  Eoad  Company,  a  sum  of 
money  greatly  exceeding  the  demands  herein  sued  for,  for  tolls 
on  their  stages  on  said  road  from  Bardstown  to  New  Haven,  and 
from  New  Haven  to  Glasgow,  during  the  year  ending  in  Jvly, 
1858." 

"And  plaintiff  further  states  that  said  corporation  is  still  con- 
tinuing to  receive,  and  collect  tolls  under  their  charter  at  the  gates ; 
but  that  the  tolls  of  said  road,  collected  since  SOth  of  Jvly,  1858, 
have  been  sequestered,  or  attached  by  the  order  of  this  honorable 
court  at  the  suit  of  Daniel  S.  Howell's  Exr.,  and  that  Turner  Will- 
son  and  George  W.  Foreman  have  also  instituted  suits  in  this  hon- 
orable court  against  said  corporation,  and  have  obtained  some 
orders  in  said  actions  operating  upon,  the  tolls  collected  since  the 
SOth  day  of  Jvly,  1858. 

"But  this  respondent  is  advised,  and  believes,  that  no  valid,  or 
effectual  attachment  has  yet  been  levied  on  the  debt  due  from  said 
Carter  &  Thomas  who  have  not  been  made  parties  to  any  suit 
brought  by  either  of  said  creditors — and  moreover,  the  attachments 
of  the  said  Willson  and  Foreman  have  been  discharged  by  order 
of  court." 
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Appellant  then  concludes  with  a  prayer  for  an  attachment  and 
restraining  order  against  Carter  &  Thomas,  and  that'  the  debt 
owing  by  them  be  first  applied  to  the  payment  of  his  debt,  and  if 
that  can  not  be  done,  he  prays  that  his  suit  be  consolidated  with 
the  suit  of  Howell's  executrix  against  the  road  company,  "and  that 
the  same  order  of  sequestration,  or  injunction,  and  restraining  or- 
der be  issued  in  this  action,  as  was  issued  in  that,  or  that  the  order 
therein  had,  be  made  effectual  for  the  purposes  of  this  action" — 
and  then  the  following  direct  charge  is  made  by  appellant:  "The 
plaintiff  states  and  charges  that  the  tolls,  and  money  collected 
under  order  of  court,  after  the  sequestration  of  the  revenue  of  said 
road,  are  funds  to  be  divided  pro  rata  amongst  the  creditors  of  said 
road ;  but  the  moneys  aforesaid  owing  from  said  Carter  &  Thomas 
for  tolls  before  said  attachment  or  restraining  order  was  obtained 
is  subject  first,  to  the  payment  of  the  debt  to  this  plaintiff  " 

It  is  thus  conclusively  shown  that  appellant  directly  alleges 
twice  in  his  petition  that  the  revenues  of  the  road  company  accru- 
ing after  the  30th  of  July,  1868,  were  sequestered,  seized  upon, 
and  appropriated  by  the  executrix  of  Howell  to  her  debt,  limiting 
his  right  of  recovery  to  the  amount  that  Carter  &  Thomas  owed 
prior  to  that  time. 

But  he  insists  in  this  court  that  Howell's  executripc  had  not 
made  Carter  &  Thomas  defendants  to  her  petition,  when  he  filed 
his  petition,  in  which  he  made  them  defendants,  and  attached  the 
funds  in  their  hands,  and  that  he  thereby  acquired  a  prior  lien  on 
them  and  superior  to  all  others.  In  the  paragraph  of  his  petition, 
in  which  he  makes  Carter  &  Thomas  defendants  thereto,  appellant 
makes  no  direct  averments;  indeed,  he  makes  no  averment  what- 
ever, that  the  funds  in  their  hands  had  not  been  attached  by  the 
executrix  of  Howell,  he  merely  says,  he  is  advised,  and  believes, 
that  no  valid  or  "effectual  attachment  had  been  levied  on  the  debt 
due  from  said  Carter  &  Thomas"  *  *  *  and  the  attorney  of 
appellant  makes  the  affidavit  to  the  petition,  in  which  he  states 
^'he  believes  the  statements  of  the  foregoing  petition  to  be  true/' 
which  is  only  in  effect  saying  that  he  believes  that  his  client  be- 
lieves, no  valid  attachment  had  been  levied  on  said  funds ;  and  that 
perhaps  was  as  much  as  he  could  say,  in  view  of  what  had  been 
previously  alleged,  and  of  the  allegation  that  was  to  follow;  in 
both  of  which  the  lis  pendens  of  the  executrix  is  confessed,  and  a 
valid  seizure  of  the  effects  of  the  company  by  her,  fully  recognized, 
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whereby  it  would  seem  that  appellant  was  estopped  to  deny  her 
right 

The  authorities  referred  to  by  the  learned  counsel  of  appellant, 
have  been  examined^  and  the  court  can  not  concur  with  counsel 
that  the  cases  are  analogous. 

The  order  for  the  injunction,  and  attachment  made  by  the  judge, 
in  the  case  of  the  executrix,  is  very  comprehensive,  embracing  all 
the  choses  in  action,  property,  and  effects  of  the  road  of  every  kind, 
it  was  served  on  the  president  and  treasurer  of  the  company  before 
the  appellant  instituted  his  suit,  and  it  appears  that  Carter  & 
Thomas  prior  thereto  had  paid  this  fund  over  to  the  company^s 
treasurer,  whereby  it  was  then  brought  under  the  said  order  of 
injunction,  and  it  was  his  duty  under  said  order  to  report  it  to 
the  court  But  without  pursuing  the  subj^t  further,  the  executrix 
by  her  restraining  order  and  attachment  acquired  a  superior  lien 
in  equity  to  at  least  as  much  of  this  fund  as  was  adjudged  to  her. 

As  to  the  second  and  third  objections  urged  by  counsel,  the  exec- 
utrix being  entitled  to  the  fund,  would  have  a  right  to  look  to  those 
who  held  it,  having  notice  of  her  right  to  the  same  by  the  lis 
pendens. 

'Not  do  we  see  any  reason  for  a  pro  rata  distribution  of  this 
fund — ^the  executrix  has  acquired  a  superior  equitable  lien  from 
anything  that  appears  in  this  record ;  and  appellant  can  yet  have 
the  credit  ordered  to  be  entered  on  his  debt,  set  aside. 

Wherefore  the  judgment  is  affirmed. 

Harlan  &  Newman,  for  appellant. 


James  M.  Fogle's  Eixbs.  v.  Willie  P.  Fogle,  et  al. 

WiUs — ^Discretion  of  Executors. 

A  will  gives  executors  a  power,  ''All  the  bequests,  devises,  legacies, 
etc.,  are  not  to  be  paid  until  X  X  arrive  at  the  respective  ages  of  90 
years."  Held,  that  the  executors  could  hot  withhold  aU  the  payment, 
at  their  discretion,  until  the  30  year  age  had  been  reached  by  the  devisees. 

APPAEL   FBOM    MABION    CIKOITIT    COURT. 
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Opinion  of  the  Cottbt  by  Judgb  Pbtebs: 

This  suit  is  brought  to  have  the  will  of  the  late  James  M.  Fogle 
construed,  or  rather  to  have  the  eighth  clause  thereof  construed,  as 
in  the  preceding  clauses  he  directs  to  whom,  and  in  what  portions 
his  estate  shall  pass. 

In  the  eighth  clause  he  says:  ^^All  the  bequests,  devises  and  l^a- 
cies  that  are  made  in  this  will  are  not  to  be  paid,  or  delivered  to 
my  four  children,  Willie  P.,  Mattie  B.,  Bettie  P.  and  James  L, 
Fogle  (should  the  contingency  happen  by  which  he  should  get 
anything),  before  they  each  arrive  at  the  respective  ages  of  thirty 
years  each.  And  the  parts  that  go  to  Mattie  B.  and  Bettie  P.  are 
to  be  owned  and  oontrolled  by  them  each  to  their  sole  and  separate 
use,  without  being  under  the  control  of  any  husband  they,  or  either 
of  them,  may  have.  If  James  M.  Fogle  should  receive  any  part  of 
my  estate,  upon  his  death  without  child  or  children,  the  part  so 
received  is  to  go,  and  pass  to  his  half  brothers  and  sisters,  or  the 
survivor,  or  his  or  their  children,  the  child,  or  children  to  receive 
the  father  or  mother's  part;  in  no  event  is  his  estate  to  go  to  his 
mother,  or  any  of  her  kindred  on  her  mother  or  father's  side." 

The  devisees  insist  that  the  executors  have  the  power,  under  the 
clause  cited,  to  appropriate  at  least  the  income  or  annual  profits 
on  their  respective  portions  to  their  support,  and  education,  while 
the  executors  contend  that  they  have  no  such  power  under  the  will, 
and  can  make  no  distribution  or  advancement  to  the  devisees  until, 
or  as  they  attain  the  age  of  thirty  years  respectively.  Neither  the 
grammatical,  nor  literal  construction  of  the  clause  under  consider- 
ation sustains  the  position  of  the  executors.  They  are  not  pro- 
hibited from  paying  over  a  part  of  the  legacies — ^the  language  is 
that  they  shall  not  pay  all;  if  the  testator  had  said  that  his  execu- 
tors should  not  pay  any  part  of  their  legacies  to  his  children,  until 
they  arrived  at  the  ages  of  30  years  respectively,  the  prohibition 
would  have  been  complete,  and  the  devisees  might  not  have  been 
able  to  enjoy  their  portioils  until  they  did  arrive  at  the  ages  desig- 
nated, but  that  is  not  the  language.  They  are  not  restrained  from 
paying  a  part  before  the  period  fixed.  The  restriction  is  that  they 
are  not  to  pay  all.  They  certainly  may  pay  a  part  and  not  tran- 
scend their  power,  even  according  the  strictest  construction  of  the 
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will.     Nor.  is  there  anything  in  the  ninth  clause  of  the  will  in 
conflict  with  this  interpretation. 
Wherefore  the  judgment  is  affirmed. 

Russell  &  Avritt,  for  appellants. 
B.  &  F.,  for  appellees. 


Sabah  Lang's  Admb.  v.  Sasah  Wabd. 

Landlord  and  Tenant — Consideration. 

Evidence  examined  and  held  sufficient  to  authorize  judgment  for  com- 
pensation for  care  of  old  and  infirm  landlord. 

APPEAL  FBOM  WOODFOBD  OIBCUIT  COUBT. 

September  26,  1870. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

No  error  is  perceived  to  the  prejudice  of  the  appellants,  in 
either  of  the  decisions  or  rulings  of  the  circuit  court  in  this  case. 

The  rejected  testimony  of  George,  offered  for  the  purpose  of 
proving  a  hearsay  statement  of  Louis  Ward  concerning  the  terms 
of  renting  Mrs.  Lang's  land,  was  not  admissible  and  properly 
disallowed.  There  was  no  such  privity  of  interest  between  Louis 
Ward  and  the  appellee,  as  to  render  his  admission  evidence  against 
him,  and  the  fact  which  the  appellants  sought  to  establish  through 
the  medium  of  the  oral  declaration  of  Louis  Ward,  was  not  one 
of  traditionary  reputation  or  otherwise  such,  as  imder  peculiar 
circumstances,  might  be  proved  by  mere  hearsay  evidence. 

Respecting  the  action  of  the  court  in  passing  on  the  motions 
for  instructing  the  jury,  the  objections  of  the  appellants'  counsel, 
seem  to  have  reference  to  the  sufficiency  of  the  evidence  on  which 
the  court  predicated  its  rulings,  rather  than  the  correctness  of  the 
instructions  as  abstract  propositions  of  law. 

There  is  scarcely  any  contrariety  of  evidence  as  to  the  facts 
that  during  the  residence  of  Mrs.  Lang  in  the  family  of  the 
Wards,  her  great  age  and  affliction,  rendered  much  care,  atten- 
tion and  trouble  necessary  for  her  comfort  and  convenience,  which 
boarders  do  not  ordinarily  require,  and  that  these  were  faithfully 
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and  labriously  rendered  and  borne  by  the  appellee,  either  for  her 
brothers  who  received  compensation  for  board  out  of  the  rent  of 
the  land,  or  as  a  gratuity  to  Mrs.  Lang,  or  under  an  express  or 
implied  promise  of  compensation  from  her;  and  without  dis- 
cussing the  instructions  at  any  length,  we  deem  it  sufficient  to 
say  that  they  fairly  and  fully  present  the  law  of  the  case,  as 
developed  by  the  evidence  as  to  the  existence  and  binding  force 
of  an  express  or  implied  undertaking  by  Mrs.  Lang  to  pay  the 
reasonable  value  of  said  services. 

As  to  so  much  of  the  services  as  may  have  been  within  the 
statutory  bar  of  limitation,  unless  embraced  by  a  new  promise  to 
pay,  the  evidence  sufficiently  conduced  to  prove  such  a  new  un- 
dertaking as  to  authorize  the  instruction  referring  it  to  the  jury, 
and  that  instruction  does  not  seem  liable  to  any  objection. 

The  attempt  to  show  a  ground  for  a  new  trial  for  newly  dis- 
covered evidence,  was  properly  deemed  unavailing  by  the  court 
below  both  because  the  proposed  proof  of  Louis  Ward's  declara- 
tions were  inadmissible,  and  if  this  were  not  so  the  fact  proposed 
to  be  proved  was  within  the  general  scope  of  the  evidence  already 
heard,  and  was  merely  cumulative. 

Wherefore  the  judgment  is  affirmed. 


Porter  &  Oreathouse,  for  appellants. 
Turner  &  Turyman,  for  appellee. 


Wm.  Gates  v.  K.  J.  Green  &  Othees. 

Equitable  Lien— Notica 

Where  one  holds  an  equitable  lien  on  property,  no  notice  is  necessary 
of  same,  to  a  purchaser  of  a  subsequent  and  subordinate  equity. 

appeai.  fsom  grant  circuit  court. 

'  September  13,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

As  the  record  furnishes  no  reason  to  doubt  that  Plunket's 
legal  title  is  indisputable,  the  conveyance  made  by  him  pendente 
lite  should  be  deemed  a  suflScient  assurance  of  title  to  Gates.  Green 
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does  not  appear  to  have  acted  in  buying  the  Equity,  otherwise 
than  as  Gate's  agent,  and  the  indorsement  on  the  memorial  of  his 
contract  to  procure  an  assignment  of  the  title  bond  to  Gates  shows 
that  Gates  accepted  the  assignment  as  made  in  fulfillment  of 
Oreen's  undertaking.  It  sufficiently  appears  that  Hudson,  as 
assignee  of  Plunket  holds  an  equitable  lien  on  the  title ;  and  not 
only  was  there  no  need  of  notice  thereof  to  Gates  when  he  bought 
a  subsequent  and  subordinate  equity,  but  he  had  presumed  actual 
notice  when  he  accepted  the  assignment 

But,  as  Franks  seems  to  owe  and  to  have  promised  Gates  to 
pay  the  Hudson  note,  the  court  ought,  by  judicial  order,  to  have 
required  him  to  pay  that  debt  to  Hudson,  or  otherwise  procure 
a  release  of  Hudson's  lien,  before  decreeing  the  sale  of  the  laad 
for  enforcing  the  lien  against  Gates,  which  ought  to  be  the  last 
resort  For  this  cause  the  judgment  for  sale  is  reversed  and  the 
cause  remanded  for  further  proceedings  for  effectuating  the  end 
just  indicated  in  the  mode  suggested  or,  if  that  fail,  for  a  judg- 
ment for  the  amount  of  the  lien  in  favor  of  Gates  against  Franks 
on  the  prayer  for  general  relief.  As  Green  has  not  denied  that 
he  represented  the  title  as  unimcumbered,  he  might  be  liable  for 
the  costs  of  the  litigation  and  may  possibly  be  liable  to  Gates  for 
indemnity  against  the  incumbrance,  if  he  should  fail  in  otherwise 
obtaining  it,  and  for  that  purpose,  the  pleading,  as  between  them, 
may  be  amended,  and  therefore  the  judgment  in  Green's  favor 
is  also  reversed. 

Drane,  Collins,  for  appellant. 
McManama,  for  appellee. 


EwELL  Geitse  v.  W.  B.  Glements. 

Parol  Evidence,  to  Contradict  Writing. 

Where  an  answer  denies  that  the  writing  sued  on,  had  any  legal  or, 
binding  force,  and  such  defense  is  relied  on,  parol  evidence  as  to  the  terms, 
etc.,  of  the  writing  are  admissible. 

APPEAI.  FBOM  CBITTENDBN  CIEOXnT  OOTTBT. 

June  3,   1870. 
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Opinion  op  the  Coubt  by  Judge  Petebs: 

The  answer  in  eflFect  avers  that  the  bill  of  sale  was  not  in- 
tended by  the  parties  to  evidence  a  sale  of  the  slave  to  appellee, 
but  was  intended  to  lull  and  quiet  the  slave,  and  place  him  in 
the  possession  of  appellee  till  appellant  could  make  some  positive 
and  satisfactory  disposition  of  him,  and  puts  in  issue  whether 
there  was  any  consideration  even  for  the  pretended  or  asserted 
claim  for  $800. 

It  is  contended  that  parol  evidence  is  not  competent  to  contra- 
dict the  writing.  If  that  principle  was  applicable  to  this  case, 
the  parol  evidence  was  not  objected  to,  and  unless  it  was  objected 
to,  its  admission  is  no  available  error  for  reversal. 

Upon  the  issue  of  fact  raised  by  the  pleadings,  the  evidence 
was  to  some  extent  conflicting,  and  irreconcilably  so  on  any  other 
theory  than  that  the  transaction  was  not  in  fact  what  it  is  rep- 
resented by  the  bill  of  sale  to  have  been. 

After  the  parol  evidence  was  heard  without  objection  from 
appellant  the  court  properly  refused  to  give  the  peremptory  in- 
struction asked  by  him.  But  we  are  not  prepared  to  say  that  the 
parol  evidence  was  not  competent,  the  answer  denied  that  the 
writing  had  any  legal  or  binding  force,  and  where  such  defense 
is  relied  upon,  parol  evidence  is  admissible.  Nor  was  the  instruc- 
tion given  on  motion  of  appellee  erroneous  because  the  eflFect  of 
the  qualification,  was  that  if  the  jury  believed  from  the  evidence 
that  the  transaction  was  to  enable  the  appellee  to  retain  the  slave 
for  the  benefit  of  appellant  until  he  could  dispose  of  him  by  * 
impressing  the  slave  with  the  belief  that  he  was  sold  to  appellee, 
they  should  find  for  defendant  and  this  was  proper  under  the 
pleadings  and  proof. 

Miss  Cruse  was  in  the  town  of  Marion  where  the  case  was  tried 
before  the  evidence  was  closed,  and  perhaps  before  Clements 
whom  she  would  contradict,  has  concluded  his  testimony,  and  no 
reason  was  shown  and  no  excuse  olBfered  for  not  then  introducing 
her. 

The  other  vritness,  J.  W.  Cruse,  was  examined  as  a  witness  in 
the  case  by  appellant  on  the  same  points  to  which  his  evidence, 
since  discovered,  relates,  and  it  was  appellant's  duly  to  have  him 
examined  as  to  his  whole  knowledge  on  the  subject  about  which 
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he  was  testifying,  and  the  evidence  of  the  other  witness  is  only 
corroborative  of  the  evidence  of  the  other  witness  examined  by 
appellant  and  in  conflict  with  the  evidence  introduced  by  appellee, 
and  not  a  character  that  would  certainly,  and  most  probably 
change  the  result  on  another  trial.  If  it  was  improper  to  permit 
the  witness  Clements  to  testify  to  a  conversation  with  Mrs.  Cruse^ 
the  poison  was  extracted  by  the  direction  of  the  court  to  the  jury 
that  they  would  regard  only  so  much  of  that  testimony  as  they 
might  believe  was  heard  by  plaintiflF. 

Perceiving  no  error,  therefore  the  judgment  is  affirmed. 

Marble^  Bush,  for  appellant. 

Spalding,  and  Chapeze,  Hughes  &  Lockett,  for  appellee. 


J.  C.  BuKCH  V.  Terry  Perkins. 

Judicial  Sales— CommissioneF— Judgment  of  Court. 

Where  a  judgment  excepts  from  a  8«Je,  of  lands,  "except  the  share  of 
B.,  one  of  the  heirs  above/'  etc.,  the  commissioner  has  no  power  to  sell 
all  the  land,  but  must  first  set  apart  the  portion  coming  to  the  heir. 

APPEAL  FROM  MADISON    CIRCUIT   COURT. 

June   13,    1870. 

Opinion  of  the  Court  by  JxnxjE  Peters: 

The  judgment  in  the  case  of  Perkins'  heirs  on  petition,  directs 
that  the  land  of  the  ancestor  of  the  petitioners  should  he  sold 
''except  the  share  of  Lydia  Burch,  one  of  the  heirs  above/*  her 
share  is  to  be  allotted  oflF  of  the  above  tract  of  land  by  agreement 
of  the  other  heirs,  the  residue  will  be  exposed  at  public  sale  to 
the  highest  bidder  on  the  premises." 

No  other  judgment  for  a  sale  of  the  land  was  rendered  in  the 
case,  consequently,  the  commissioner  had  no  authority  or  power 
to  sell  the  share  of  Mrs.  Burch  in  the  land  of  her  father;  but  it 
was  his  duty  under  the  judgment  to  set  apart  to  her,  her  portion 
of  the  land  and  sell  the  residue.  And  if  he  did  attempt  to  sell 
her  part,  could  not  invest  the  purchaser  with  the  title,  nor  oould 
she  be  divested  without  her  conveyance  thereof  by  privy  examina- 
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tion  as  directed  by  the  Statute ;  and  this  was  not  done. 

Whether  or  not  the  conveyance  of  her  husband  of  her  part 
of  the  land  to  an  innocent  purchaser  for  a  valuable  consideration 
without  notice  might  not  have  invested  him  with  the  title  we  need 
not  now  decide  as  the  question  is  not  before  us.  Appellee  was 
a  party  to  the  suit  of  Perkins'  heirs  for  a  sale  of  the  land  and 
slaves,  and  had  actual  notice  of  the  precise  condition  of  the  title; 
and  urged  that  as  a  reason  why  his  vendor  Burch  should  sell  it 
to  him  at  not  more  than  one  half  its  value. 

Besides  Burch  paid  nothing  for  the  land,  it  was  paid  for  by 
deducting  from  the  price  the  share  of  Mrs.  Burch  in  her  f ather^s 
estate,  and  the  residue  of  the  price  was  paid  out  of  the  price  for 
which  she  sold  eight  acres  and  a  fraction  of  the  same  land. 

As  the  commissioner's  deed  to  J.  Burch,  and  his  sale  and 
conveyance  to  appellee  created  an  impediment,  and  obscured 
appellant's  title  by  a  cloud,  she  had  a  right  to  maintain  her  suit 
to  remove  the  impediment,  and  to  dissipate  the  cloud  from  her 
reversionary  interest  in  one  half  of  the  land  which  she  derived 
as  one  of  the  heirs  of  her  mother.  And  this  was  eminently  proper 
before  the  land  passed  into  the  hands  of  an  innocent  purchaser. 
And  this  she  was  entitled  to  under  her  prayer  for  general  relief. 

Appellee  is  entitled  to  the  land  during  the  life  of  James  Burch 
who  is  tenant  by  the  curtesy,  and  to  one  half  thereof  in  fee, 
under  his  purchase  from  James  C.  Burch,  one  of  the  heirs  of  Mrs. 
Lydia  Burch,  and  as  to  him  the  petition  was  properly  dismissed. 
But  as  to  Susan  Ann  Burch  the  judgment  dismissing  the  petition 
was  erroneous ;  and  the  same  is  reversed,  and  the  cause  is  remanded 
for  a  judgment  for  further  proceedings  consistent  with  this 
opinion. 


Turner,  for  appellant. 
Bumam,  for  appellee. 
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GOBDAN^  HaBBISON  &  Co.  V.  C.  J.  AOTON,  &0. 

Craditon'  Suit— PxioiitiM. 

Wliere  a  petition  it  filed  in  a  creditors'  suit,  thought  after  the  six 
mcmtha  limitation,  and  reference  is  made  in  same,  to  the  other  suits  thai 
pending  for  the  same  relief,  their  rights  can  not  be  defeated  by  the  other 
creditors  dismissing  so  much  of  their  petition  as  sought  relief  under  the 
insolvent  creditors  act. 

APPEAL    FROM    UNION    CIBOUIT    OOUET. 

June  2,   1870. 

Opinion  of  the  Coubt  by  Judge  Habdin: 

The  appellees,  J.  and  S.  B.  Sachs,  and  others,  proceeded  under 
the  Act  of  March  10,  1856  to  subject  the  property  of  A.  Mclntyre 
to  the  claims  of  his  general  creditors,  because  of  his  having  sold 
part  of  a  stock  of  goods  in  violation  of  said  act,  to  Carpenter, 
White  &  Baker. 

With  that  suit,  several  others  prosecuted  by  the  appellants 
against  Mclntyre  were  consolidated,  and  the  appellants,  Fecheimer 
&  Co.  at  least  though  suing  after  the  expiration  of  six  months 
from  the  sale  of  the  goods,  referred  in  their  petition  to  the  first 
named  suit,  and  sought  relief  on  the  ground  therein  disclosed. 

After  manifesting  their  right  to  relief,  the  original  plaintiffs 
agreed  with  C.  J.  Acton,  an  execution  creditor,  of  Mclnlyre^  to 
dismiss  so  much  of  their  petition  as  sought  relief  under  the  act 
of  1856,  and  though  appellants  then  amended  their  petitions  and 
allied  the  sale  of  the  goods  in  violation  of  said  act,  the  court 
rendered  a  judgment  giving  priorily  to  the  appellees  and  Acton 
under  attachment  and  execution  liens,  excluding  the  appellants, 
who  did  not  in  their  separate  actions  proceed  under  the  Act  of 
1856,  till  after  the  expiration  of  six  months  from  the  act  of 
insolvency  complained  of,  and  this  appeal  is  from  that  judgment 
This  case  must  be  ruled  by  that  of  Sawyers,  &c-,  vs.  Langford, 
&C.,  5  Bush,  539,  according  to  which  the  appellees  could  not  divest 
or  defeat  the  rights  which  the  appellants  had  acquired  by  the 
institution  and  prosecution  of  the  suit  for  the  common  benefit 
of  all  Mclntyre's  oreditors,  under  the  Act  of  1856. 
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The  judgmoat  was  therefore  erroneous. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


W.  P.  D,  Bush,  for  appellants. 


G.  W.  LocKBiDGE  v.  J.  T.  Clabk. 

Bills  and  Notes — ^lU^al  Consideration. 

To  defeat  the  consideration  in  a  note,  for  money  borrowed  to  be  used 
to  corrupt  an  election,  the  illegal  purpose  must  have  been  known  to  the 
lender,  and  he  must  have  participated  in  that  intent,  and  the  accom- 
plishment of  the  illegal  act  must  have  entered  into  the  contract,  forming 
the  motive,  and  inducement  in  the  mind  of  the  lender,  to  loan  the  money. 

APPEAL    FBOM    CLABK    CIRCUIT    COUBT. 

June   15,  1870. 

OPINION   OF  THE   CoUBT  BY  JuDGE   PeTEBS  I 

Although  we  might  not  concur  in  all  the  reasons  of  the  court 
for  the  conclusion  to  which  it  arrived  in  the  case  of  Cuwmons  rs. 
Overton  18  B.  M.  643.  Still  that  opinion  has  been  acquiesced 
in  for  more  than  12  years  without  complaint,  so  far  as  we  are 
aware,  and  it  seems  to  be  oonsistent  with  the  spirit  of  tlie  age 
as  indicated  by  legislative  tendency  to  discriminate  fav)rably 
towards  sureties  in  contracts  where  they  are  bound  as  such;  in 
which,  perhaps,  courts  to  some  extent  partake.  We  do  not  there- 
fore, feel  authorized  to  overrule  a  decision  so  long  acquiesced 
in,  and  which  must  be  well  understood;  and  approve  the  in- 
struction given  by  the  court  below  in  reference  to  fchc  statf.to  of 
limitations. 

But  the  injstruction  relative  to  the  immoral  purpose  for  which 
the  money  was  borrowed — ^we  can  not  approve.  By  it  the  jury 
were  told  that  if  the  note  sued  on  was  given  for  money  to  bo  used, 
and  was  used  in  securing  votes  for,  and  in  the  election  of  Jcfhn 
H.  Bradshaw,  as  sheriflF  and  Lockridge  was  aware  of  that,  when 
the  money  was  obtained  from  him  they  must  find  for  defendtmt. 
vol.  4—^3  3. 
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This  instructioii  is  in  conflict  with  the  doctrine  in  Hedges  n. 
Wallace  2  Bush  422.  It  is  not  sufficient  tliat  the  money  was 
borrowed  for  an  ill^al  purpose  and  that  Lockridge  knew  that  the 
borrower  intended  to  make  an  illegal  use  of  it  But  the  ill^al 
purpose  of  the  borrower  must  have  been  known  to  the  lender,  and 
he  must  have  participated  in  that  intent^  and  the  accomplishment 
of  the  illegal  act  must  have  entered  into  the  contract,  forming  the 
motive,  and  inducement  in  the  mind  of  Lockridge  to  loan  the 
money. 

But  altliou^  the  second  instruction  was  erroneous,  substantial 
rights  of  appellant  do  not  seem  to  be  prejudiced  tliereby.  The 
limitation  pleaded  by  appellee  as  a  bar  was  clearly  made  out  and 
the  verdict  should  have  been  for  lien  on  thut  issue,  and  judgment 
rendered  accordingly,  and  that  being  the  case  this  court  is  not 
authorized  to  reverse  the  judgment — when  tlie  final  result  must  be 
the  same  as  it  now  is. 

Breckinridge  &  Buchner,  for  appeUatd. 
Turner,  far  appellee. 


Wm.  J  amies  v.  J.  &  W.  F.  KuntENDAIX. 

Advene  Poetenioii— Slder  Patent 

Where  the  evidenoe  showB  that  a  flnrvey  was  made  of  a  portion  of  landB» 
held  under  a  prior  patent,  poeseuion  taken  and  entry  made,  this  eon* 
rftitutes  an  adverse  holding  which  can  not  be  defeated. 

APPEAL  FROM  WEBSTEB  CIBGUIT  COUBT. 

March  5,  1870. 

Opinion  of  the  Coitet  by  Judge  Petebs  : 

The  evidence  shows  conclusively  that  within  one  or  two  years 
after  Holeman  procured  his  patent,  which  covers  the  land  in 
controversy,  by  a  parol  agreement,  the  surveyor  of  Union  county 
went  on  the  land  and  surveyed  and  set  apart  25  acres,  part  of 
the  land  patented  to  Holeman,  to  Mrs.  C.  James,  that  was  done 
according  to  the  evidence  of  Pearson,  who  made  the  survey  as 
early  as  1842,  and  Mrs.  James  was  then  in  possession  of  the  land. 
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claiming  it  as  her  own,  which  she  continued  to  do  till  1853  when 
she  sold  it  to  appellee,  and  executed  to  him  a  bond  for  a  con- 
veyance, describing  the  land  by  metes  and  bounds.  The  execu- 
tion of  the  bond  is  proved  by  the  surviving  witness,  who  proves 
that  the  other  subscribing  witness  and  draftsman  of  the  bond  was 
dead. 

Appellee  took  possession  and  seems  to  have  retained  it,  except 
that  appellant,  in  1854,  got  possession  of  it,  or  a  part  of  it,  and 
appellee  then  brought  a  warrant  of  forcible  entry  and  detainer 
against  him,  and  finally  succeeded,  in  the  circuit  court,  on  a 
traverse  of  the  inquisition  in  gaining  the  possession,  which  he  then 
seems  to  have  retained  continuously  till  1866.  When  appellant 
brought  an  action  of  trespass  against  William  F.  Kuykendall, 
alleging  that  he  was  in  the  possession  of  the  land  and  that  the 
defendant  had  entered  upon  said  land,  cut  the  com  stalks  and 
plowed  it  up,  and  prayed  damages  for  the  wrongful  entry.  To 
that  action  no  defense  was  made  and  a  judgment  was  rendered 
against  said  W.  F.  Kuykendall  for  the  recovery  of  the  land.  It 
appears  from  the  weight  of  the  evidence,  even  if  the  petition 
authorized  the  judgment,  that  the  defendant  was  not  in.  the 
possession  either  as  tenant  of  appellee,  or  otherwise,  and  the  judg- 
ment could  not  eflFect  his  rights.  Prior  to  the  commencement  of 
this  last  named  action,  appellee  and  those  under  whom  he  claimed, 
had  been  in  possession  long  enough  to  have  acquir^.d  possessory 
title  paramount  to  that  under  which  appellant  claims. 

Moreover  it  is  clearly  shown  by  the  proof  that  when  the  con- 
veyance was  made  to  appellant,  the  land  was  adversely  held,  as 
it  was  when  it  was  conveyed  to  Lynn,  his  vendor,  and  consequently 
the  title  did  not  pass  to  him. 

Wherefore  the  judgment  is  affirmed. 

Rodman  £  McElroy,  for  appellant. 
Oiven9,  for  appellees. 
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Dunn  &  Andebson  v,  Jas.  M.  Andebson. 

Infanta— Parent  and  Child— Necessaries  Furnished  Child— Payment  for— Notice 
of  Non-payment  for  Other  Articles  Furnished. 


APPEAL  FBOM  OABBABD  CIBCUIT  COUET. 

September  16,  1870. 

Opinion  of  the  Couet  by  Judge  Petebs: 

From  the  evidence  in  this  case  it  appears  that  when  the  goods 
were  sold  and  delivered  to  Mrs.  Anderson,  she  was  living  with 
her  father,  constituting  one  of  his  family,  under  21  years  of 
age,  and  although  he  had  been  found  a  lunatic,  still  for  the 
support  and  maintenance  of  his  family,  including  his  daughter, 
Mrs.  Anderson,  his  estate  in  the  hands  of  his  committee,  would 
have  been  responsible,  but  it  appears  that  appellants  had  been 
notified  by  the  committee  that  for  goods  sold  to  the  appellee,  Mrs. 
Anderson,  the  estate  of  her  father  would  not  be  responsible,  and 
the  credit  for  the  goods  sold  to  her,  after  that,  was  given  to  her 
alone,  of  which  it  seems  she  was  notified.  And  if  at  the  time 
they  were  purchased  she  labored  under  no  disability,  she  would 
be  liable  for  their  value,  but  she  alleges  in  her  answer  that  at 
the  time  of  the  sale  she  labored  under  the  disability  of  infancy, 
though  was  willing  to  pay  for  such  articles  as  were  bought  for 
her  own  use,  or  such  as  were  necessary  for  her.  And  her  infancy 
at  the  time  was  proved  by  her  sister.  And  there  is  no  evidence 
that  she  has  placed  herself  under  any  legal  obligation  to  pay  said 
account  since  that  disability  was  removed.  The  judgment  re- 
covered against  her  by  appellants  is  for  as  much  as  v/ould  cover 
the  articles  necessarv  for  her  in  her  condition  in  life^  for  this 
reason  therefore,  the  judgment  is  as  favorable  to  appellants  as 
thev  are  entitled  to. 

As  to  the  alleged  error  of  the  court  in  refusing  to  permit 
Anderson,  the  retiring  partner,  to  testify,  he  was  a  plaintiff,  and 
as  such  had  incurred  costs,  and  even  if  he  was  otherwise  compe- 
tent after  transferring  his  interest  to  Dunn,  he  could  not  have 
been  examined  until  a  bond  with  surety,  or  a  bond  satisfactory 
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.to  the  court  had  been  tendered,  securing  not  only  to  appellees  the 
costs  which  might  accrue,  but  those  which  had  already  accrued,  or 
proper  orders  had  been  made  securing  all  the  costs — ^neither  of 
which  had  been  done  in  this  case.    Sec.  32,  C.  C. 

But  under  the  rulings  of  this  court  in  Dougherty  vs.  Smith, 
Wilson  &  Co.,  4  Met,  279,  he  was  not  competent 

No  sufficient  grounds  were  made  out  for  a  new  trial,  by  reason 
of  the  affidavits,  appellants  got  judgment  for  the  additional  sums 
they  could  have  proved  by  Mrs.  Anderson  and  Mrs.  Reid,  and  as  to 
the  other  witnesses,  no  sufficient  reason  is  shown  whv  their  evi- 
dence  was  not  produced  on  the  trial.  Appellants  knew  the  wit- 
ness who  had  gone  to  Missouri— was  absent  when  they  went  into 
the  trial,  and  knew  what  she  would  prove. 

Judgment  affirmed. 

Anderson,  for  appellants. 
Dunlap,  for  appellees. 


Jane  L.  Whayne  v.  N.  C.  Howard  &  Bro. 

Conversion — ^Huslwind  and  Wife— 

An  action  for  conversion  will  not  lie,  by  a  wife  against  purchaser  of 
personal  property  from  her  husband,  where  the  records  show  she  acquiesced 
therein  in  writing,  though  the  instrument  was  defective. 

Same — ^Election  of  Causes. 

Nor,  where  she  afterwards  accepted  an  assignment  of  the  pending  suit, 
brought  originally  in  the  name  of  her  husband,  can  she  sue  the  purchasers, 
because  she  had  failed  to  receive  from  the  attorney  of  her  husband,  a 
part  of  the  purchase  money  paid  to  him  through  order  of  court,  on  the 
account. 

APPEAL    FROM    HENDERSON    CIRCUIT    COURT. 

March  5,   1870. 

Opinion  of  the  Court  by  Judge  Williams: 

January  7,  1860,  N.  C.  Howard  and  Brother,  received  of  M. 
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J.  Whayne,  appellant's  husband,  two  nojCfro  slaves  at  the  price  of 
$2,500  and  executed  the  following  receipt:  "Received  of  M.  J. 
Whayne  two  thousand  five  hundred  dollars  in  part  pay  for  loy 
livery  stable."  March  8,  1^60,  M.  J.  Whayne  brought  an  eiinitj- 
suit  to  enforce  a  parol  contract  for  the  lot  and  livery  stable, 
situate  in  the  city  of  Henderson,  Kentucky,  against  the  Howards, 
averring  that  the  agreed  price  was  $6,000,  and  that  the  remainder 
was  to  be  paid  in  one  and  two  years,  but  if  a  specific  performance 
of  the  contract  could  not  be  held  that  then  a  judgment  for  the 
advance  payment  be  granted  him. 

July  6,  1860,  the  defendants  answered  denying  the  parol  con- 
tract as  set  out  in  the  petition,  but  averred  it  was  not  only  for 
the  lot  and  stable  but  for  their  stock,  carriages,  harness  and 
everything  pertaining  to  the  livery*  stable  business,  amounting  to 
some  $18,600. 

They  also  set  out  that  the  slaves  were  taken  in  said  trade  at 
more  than  tlieir  cash  value  which  did  not  exceed  $2,800,  and  that 
Whayne  had  refused  to  execute  the  contract  as  made  and  by  reason 
thereof  they  had  been  injured  $1,000,  which  they  pleaded  as  a 
counter  claim. 

In  the  meantime,  April  3,  1860,  Whayne  had  made  and  put 
to  record  a  deed  to  his  wife  reciting  that  by  the  consent  of  his 
wife  he  had  previously  sold  the  two  slaves,  to  the  Howards  for 
a  livery  stable,  which  trade  had  not  been  consummated  and  that 
he  then  had  a  suit  pending  against  them  and  that  as  the  slaves 
were  her  property  he  conveyed  the  said  claims  and  pending  suit 
to  her  use  and  benefit  to  hold  in  the  same  way  as  she  held  the 
slaves. 

July  9,  1860,  the  court  rendered  judgment  for  $1,300  against 
the  Howards  as  so  much  uncontested  of  the  plaintiff's  claim. 

They  subsequently  replevied  said  judgment  and  November  5, 
1860,  paid  the  amount  thereof  to  the  attorney  who  brought  and 
was  conducting  said  suit. 

The  matter  thus  rested  until  January  16,  1864,  when  Mrs. 
Jane  Whayne  filed  her  petition  to  become  a  co-plaintiff  predicated 
on  her  ownership  of  the  slaves  and  the  deed  of  her  husband 
transferring  said  claim  on  the  Howards  and  the  benefit  of  the 
pending  suit  to  her,  which  deed  she  made  an  exhibit 

The  parol  proof  shows  that  by  an  agreement  between  Whayne, 
the  Howards  and  Hutchins,  the  slaves  were  sold  to  the  latter  at 
$2,300  and  to  save  writing  and  bills  of  sale  Whayne  and  wife. 
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by  bill  of  sale,  conveyed  the  slaves  to  Hutchins,  she  signing  it 
with  her  own  proper  hand,  thus  verifying  the  recitals  of  her 
husband's  deed  which  she  had  accepted  and  claimed  under. 

Failing  to  get  the  money  so  collected  from  the  attorney,  she 
subsequently  filed  an  amended  petition  going  against  the  Howards 
for  a  conversion  of  her  slaves. 

But  the  court  on  final  hearing  adjudged  to  her  their  proved 
cash  value,  $2,300,  credited  with  the  amount  of  the  former  judg- 
ment which  the  Howards  had  paid  to  the  attorney,  and  she  now 
seeks  a  reversal  of  this  judgment 

Whatever  may  have  been  the  defective  execution  of  her  bill 
of  sale  of  the  slaves  to  Hutchens  because  not  properly  acknowl- 
edged and  recorded,  she  can  not  recover  against  the  Howards  as 
for  a  conversion. 

1.  Because,  by  her  own  conduct  she  placed  the  means  in 
Hutchen's  hands  to  take  the  slaves  out  of  the  State  and  sell  them, 
knowing  when  she  made  the  bill  of  sale  that  such  was  his  intention. 

2.  Because,  she  afterwards  accepted  the  deed  of  her  husband 
conveying  the  benefit  of  the  pending  suit  against  the  Howards 
and  claiming  under  it,  which  recites  that  the  sale  of  the  slaves 
was  made  by  her  consent,  and  which  is  also  established  by  the  joint 
proof. 

8.  Because,  after  she  became  entitled  to  said  suit  and  its  pro- 
ceeds the  attorney  who  had  brought  it  and  was  conducting  it  for 
her  husband  became  her  attorney,  as  the  husband  was  then,  in 
equity,  her  trustee  and  the  benefits  of  the  suit  were  hers,  not 
only  was  her  husband  but  she  herself  is  bound  by  the  payment 
made  to  him,  the  payment  being  in  the  husband's  life  time,  he 
having  subsequently  died. 

The  judgment  being  essentially  right,  just  and  equitable  it  is 
affirmed. 

Turner  for  appellant. 

Vance  &  Trafton,  for  appellees. 
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Albebt  Brabshaw  v.  Glasseb  Bros.  &c. 

Pzindpal  and  Surety — Subrogation — ^Fraudulent  Conveyance. 

A.  made  a  mortgage  to  B.  to  indemnify  him  as  surety  on  a  replevin 
bond,  and  also  included  in  the  mortgage  other  debts  due.  In  an  action 
to  set  aside  the  mortgage  as  a  preference,  the  principal  in  the  replevin 
is  not  subrogated  to  the  rights  of  the  judgment  creditor  that  would  give 
him  priority  over  other  creditors,  since  there  had  never  existed  a  lien 
in  favor  of  the  judgment  creditor. 

APPEAJL    FROM    MCCRACKEN    CIRCUIT    COURT. 

June   1,    1870. 

Opinion  of  the  Court  by  Judge  Hardin: 

On  the  4th  of  December,  1866,  John  L.  Seaton  mortgaged  to 
the  appellant  a  stock  of  goods  and  merchandise  to  secure  the  pay- 
ment of  a  debt  of  $300  to  appellant,  and  to  indemnify  him  as 
Seaton's  surety  in  a  debt  to  the  First  National  Bank,  at  Paducah 
for  $500,  and  a  debt  to  Staddler  &  Brother  for  about  $2500. 

This  controversy  involves  the  enquiry  whether  the  mortgage 
was  made  in  contemplation  of  insolvency  and  with  the  design  to 
prefer  the  appellant  to  the  other  creditors  of  Seaton  .ond  operated 
under  the  Act  of  March  10th,  1856,  (1  R.  S.  663)  as  an  assign- 
ment and  transfer  of  his  property  for  the  benefit  of  all  his  cred- 
itors. It  is  equally  apparent  from  the  mortgage  and  extrinsic 
evidence  that  the  object  of  the  mortgage  was  to  secure  and  in- 
demnify appellant  as  the  creditor  and  surety  of  Seaton  who,  as 
well  as  the  appellant,  must,  we  think,  from  the  evidence,  have 
contemplated  his  approaching  insolvency,  and  that  all  the  debts 
were  pre-existing  liabilities  of  Seaton.  And  that  the  mortgage,  as 
to  the  debts  of  $300  and  600  was  within  the  interdiction  of  the 
statute,  does  not  admit  of  any  question. 

But  it  appears  that  the  liability  of  the  appellant  for  the  debt 
of  $2500  was  created  by  the  execution  of  a  replevin  bond  before 
the  clerk  of  the  McCracken  circuit  court,  but  three  days  before 
the  date  of  the  mortgage ;  and  that  Seaton,  and  the  attorney  who 
had  obtained  the  judgment  against  him,  have  entered  into  an 
agreement  under  which  it  was  contemplated  that  Seaton  w^ould 
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appropriate  the  proceeds  of  the  goods,  subsequently  mortgaged,  to 
the  payment  of  the  debt,  and  if  he  did  so,  as  he  made  sales  of 
the  goods,  indulgence  would  be  given,  provided  the  liability  of 
his  surety  should  not  be  affected.  And  this  seems  to  have  been 
known  by  the  appellant,  when  he  united  in  the  replevin  bond; 
but  it  does  not  appear  that  he  was  a  party  to  the  agreement;  or 
that  he  had  any  promise  or  assurance  from  Seaton,  when  he  rep- 
levied the  debt,  that  the  mortgage  would  be  made;  on  the  con- 
trary the  evidence  rather  conduces  to  the  conclusion,  that  the 
execution  of  the  mortgage,  was  the  result  of  his  becoming  appre- 
hensive of  loss,  upon  discovering  the  real  value  of  the  goods,  after 
he  had  become  bound  in  the  replevin  bond.  It  is  insisted  how- 
ever, for  the  appellant,  that  as  the  plaintiff  in  the  judgment  might 
have  proceeded  by  execution  to  coerce  the  debt  by  a  sale  of  the 
goods,  if  the  appellant  had  not  rendered  that  action  unnecessary 
by  repleving  the  debt,  and  the  general  creditors  of  Seaton  would 
thereby  have  been  overreached,  they  were  not  prejudiced  by  the 
mortgage  of  the  property;  and  if  the  transaction  was  technically 
prohibited  by  the  statute,  the  appellant  was  nevertheless  entitled 
to  priority  by  substitution  for  Staddler  &  Brother,  to  whom  he 
was  compelled  to  pay  the  debt  of  $2500. 

But  we  do  not  concur  in  these  inferences,  from  either  aspect  of 
the  case.  It  is  not  certain  that  the  mortgage  did  not  seriously 
prejudice  the  rights  of  the  general  creditors.  It  certainly  affected 
them,  in  a  manner  intended  to  be  prohibited  by  the  statute;  and 
whatever  might  have  been  the  equitable  rights  of  the  appellant, 
if  he  had  replevied  an  execution  which  had  been  levied  or  have 
a  lien  on  the  goods,  and  afterwards  paid  the  debt,  as  no  lien  ever 
existed  in  favor  of  the  plaintiffs  in  the  judgment,  no  principle 
of  equitable  subrogation  is  perceived,  upon  which  the  appellant 
was  entitled  to  any  preference  over  the  other  creditors  of  Seaton, 
in  the  distribution  of  his  effects. 

Wherefore  the  judgment  is  affirmed. 

Hiisbands,  for  appellant. 

R.  M.  Harding,  for  appellees. 
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Wm.  Clayton  v.  Geo.  Hamilton. 

Pleading— Acti<m  for  Tort— MlBJo^der. 

A  petition  was  filed,  setting  out  both  an  action  on  the  case  for  conse- 
quential damages,  and  against  the  bond,  for  a  wrongful  levy,  after  attach- 
ment issued.  'An  amended  petition  was  filed,  asking  judgment  on  the 
bond  alone.  Held^  That  as  the  original  petition  sued  for  the  tort  as  well 
as  for  the  breach  of  oontract,  the  filing  of  the  amended  petition  some 
time  afterwards,  was  not  the  commencement  of  the  action  for  tort,  and 
limitations  did  not  apply. 

APPEAL  FSPM  BATH  OEftCUIT  OOUET. 
August  18,  1870. 

Opinion  of  the  Coubt  by  Jxtdoe  Bobebtson: 

» 

The  sale  of  the  pig  iron  under  an  execution  issued,  after  the 
appellant's  attachment  was  levied  on  it  was  illegal;  and  conse- 
quently, the  attachment  having  heen  afterwards  sustained,  the 
appellee,  as  mover  of  the  execution  and  purchaser  under  it  became 
liable  to  the  appellant  for  the  wrongful  conversion  of  the  iron 
to  his  own  use.  And  the  court  sustaining  the  attachment  might 
have  enforced  it  But  that  liabilily  might  be  also  enforced  by 
either  an  action  on  the  appellant's  bond  to  the  sheriff  or  by  a 
special  action  on  the  case  for  consequential  damages.  The  ap- 
pellant's original  petition  may  be  construed  as  combining  both 
forms  of  action  and,  acoording  to  section  113  Code  of  Practice, 
the  answer  waived  the  misjoinder  of  contract  and  tort  An  . 
amended  petition  claims  judgment  on  the  bond  alone;  and  on 
a  rule  requiring  the  appellant  to  elect  whether  he  would  proceed 
either  for  tort  or  a  breach  of  contract,  he  elected  to  prosecute 
the  action  for  the  tort  alone.  And  thereupon  the  circuit  court, 
adjudging  that  the  action  for  the  tort  was  barred  by.  limitation, 
dismissed  it 

As  the  original  petition  sued  for  the  tort  as  well  as  for  a 
breach  of  contract^  the  filing  of  the  amended  petition  long  after- 
wards was  not  as  erroneously  adjudged,  the  commencement  of 
the  action  for  the  tort,  and  the  original  petition  having  been  filed 
within  the  statutory  time,  the  action,  as  prosecuted  was  not  bound. 
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Nor  is  it  material  whether  the  appeUant's  title  or  possession  would 
have  sustained  the  technical  action  of  trover  and  conversion. 

The  facts  alleged  are  sufficient  to  maintain  a  special  action  for 
a  tortious  act. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial,  with  leave  to  the  appellant  to  amend  and  thereby 
re-elect  to  proceed  on  the  bond  or  for  the  tort  alone. 

Stone,  Lacy,  for  appellant, 

Apperson  &  Nesbitt,  Young,  for  appellee. 


E.  T.  White  v.  Wm.  G.  Feeouson. 

Partnership— Um  of  Name  of  Firm  After  Dissolution. 

Though,  after  dissolution  of  a  partnership,  neither  partner  can,  on 
account  of  the  partnership  relations,  bind  the  other  by  use  of  the  part- 
nership name,  either  member  may  use  the  name  of  the  other  for  the 
purposes  of  the  late  partnership,  if  authorized  and  permitted  to  do  so 
by  the  other. 

APPEAL  FBOM  DAVIESS  OIBOUIT  COUET. 
November  2,  1871. 

Opinion  of  the  Couet  by  Judge  Hakdin: 

It  is  indisputably  true,  as  contended  for  the  appellant,  that 
after  the  dissolution  of  the  partnership  neither  Blair  nor  the 
appellant^  could,  on  account  of  late  partnership  relations  alone, 
bind  the  other  by  the  use  of  the  partnership  name;  but  never- 
theless, either  of  them  may  have  used  the  name  of  the  other,  for 
the  purpose  of  the  late  firm  and  otherwise, — ^if  authorized  and 
permitted  to  do  so  by  the  other. 

It  appears  from  the  admitted  cash  account  of  the  late  firm, 
that  the  money  borrowed  of  Ferguson  and  Small  went  to  the  use 
of  the  firm,  and  from  the  facts  and  circumstances  proved,  we 
cannot  decide,  that  the  circuit  court  did  not  properly  conclude, 
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that  the  notes  of  the  late  firm  were  executed  by  Blair,  with  the 
assent  and  by  the  authority  of  the  appellant 
Wherefore  the  judgment  is  aflSrmed. 

Harlan  &  Newnum,  for  appellant. 
Sweeney  &  Stuart,  for  appellee. 


A.  Williamson  v.  W.  T.  Turner. 

Parties— Defect  of— Special  Demurrer. 

Under  Civil  Code,  section  121,  where  a  defect  of  parties  is  not  assigned 
as  a  cause  of  demurrer,  such  defect  can  not  be  reached  by  a  general 
demurrer. 


APPEAL  FROM  HARRISON   CIRCUIT   COURT. 

November  1,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

Although  the  appellee  could  have  maintained  his  action  for 
enforcing  the  agreement  of  the  appellant  to  pay  the  debt,  yet  as 
Lowry,  the  original  payor  of  the  note,  and  Lacy  were  not  made 
parties  in  the  petition,  there  was  a  defect  of  parties,  at  least  till 
the  cross  pleadings  were  filed  (Garvin  &  Co.  vs.  Molloy,  &c.  1 
Bush,  48).  But  this  defect  of  parties  was  not  assigned  as  a  cause 
of  demurrer,  and  the  general  demurrer  did  not  reach  it  (Civil 
Code,  Sec.  121.) 

Nor  do  we  think  the  court  erred  in  rendering  judgment  in 
favor  of  the  plaintiff  for  the  debt.  No  diligence  was  used  in 
endeavoring  to  collect  the  small  debts  claimed  to  have  been  either 
unjust  or  unavailable.  That  seems  to  have  been  a  small  error 
in  the  inventory  against  the  appellant,  and  perhaps  a  larger  one 
in  the  calculation  in  his  favor;  moreover  a  heavy  discount  was 
allowed  him  by  most  of  the  creditors  of  Lacy;  so  that  when  he 
shall  have  paid  the  judgment  of  the  appellee,  and' the  residue  of 
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Lacy's  debts,  not  released,  he  will  not  have  paid  as  much  as  he 
agreed  to  pay  for  the  goods  and  eflFects  of  Lacy. 
Wherefore  the  judgment  is  affirmed. 

Boyd,  for  appellant. 
Chary  &  West,  for  appellee. 


E.  E.  Sanbefeb^  &c.  v.  Andeew  Lynn. 

m 

Judgment— Collateral  Attack. 

A  judgment,  properly  rendered,  is  not  subject  to  a  collateral  attack, 
and  relief  from  same  can  only  be  granted  on  the  grounds  as  provided  in 
section  373  and  579,  Civil  Code. 


APPEAL    FROM    WEBSTER    CIRCUIT    COURT    C.    P.    DIV. 

November  8,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

On  the  13th  of  February  1869,  the  appellee  obtained  a  judg^ 
merit  against  appellants  for  a  sale  of  a  tract  of  land  to  satisfy 
debts  due  him  as  purchase  money  for  said  land,  after  said  judg- 
ment had  been  executed  by  a  sale  of  the  land,  and  the  sale  con- 
firmed, and  long  after  the  expiration  of  the  term  of  the  court 
at  which  said  judgment  was  rendered,  thip  suit  was  brought  for 
a  new  trial  of  said  cause,  or  for  a  modification  of  said  judgment 

But  the  relief  sought  can  only  be  granted  when  the  grounds,  or 
some  one  of  them  shall  be  alleged,  and  made  out  by  proof,  as 
specified  in  sections  579  and  373  of  the  Civil  Code.  If  any  of 
the  grounds  prescribed  in  said  sections  are  sufficiently  alleged  in 
the  petition,  certainly  no  one  of  them  is  made  out  by  the  evidence. 

For  mere  errors  in  the  judgment  the  proper  remedy  is  by 
appeal  to  this  court.  Whether  such  errors  exist  in  the  proceedings 
and  judgment  sought  to  be  vacated  or  modified  by  this  suit,  it  is 
not  proper  for  this  court  to  express  any  opinion,  as  the  judgment 
is  not  before  us  for  review.  As  therefore  we  perceive  no  error 
in  the  judgment  appealed  from,  the  same  must  be  affirmed. 

OivenSj  for  appellant. 
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Richmond  L.  Steees  v.   Wm.  Yoeke. 

Adrene  PowesBion — Statutory  Bar  of  Actions-Mistake  in  Boundary. 

One,  who  had  actual  posBeBsion  of  the  land  in  oontroversy,  openly  usin^ 
and  claiming  it  as  his  own  for  the  requisite  time  to  make  the  statute  of 
limitation  a  bar,  as  in  ordinary  cases  of  continuous,  adverse  possession, 
the  fact  that  he  placed  his  enclosure  beyond  the  true  line,  by  mistake, 
could  not  affect  his  right,  to  rely  on  the  statutory  bar. 

APPEAL   FBOM   KENTON    CIEOUIT   COXJET. 
September  22,  1871. 

Opinion  of  the  Couet  by  Judge  Haedin: 

We  perceive  no  ground  of  objection  to  the  first  instruction  given 
to  the  jury  at  the  instance  of  the  plaintiff,  but  regard  the  second 
instruction  so  given  as  misleading  and  erroneous  in  virtually 
depriving  the  defendant  of  the  benefit  of  an  adverse  possession 
of  the  ground  in  controversy,  if  while  so  holding  it  he  labored 
under  a  mistake  as  to  the  true  boundary  of  the  lot  If  he  had 
actual  piossession  of  the  ground,  openly  using  and  claiming  it  as 
his  own,  for  the  requisite  time  to  make  the  statute  of  limitation 
a  bar  as  in  ordinary  cases  of  continuous,  adverse  possession,  the 
fact  that  he  placed  his  enclosure  beyond  the  true  line,  by  mistake, 
could  not  affect  his  right  to  rely  upon  the  statutory  bar.  And  for 
the  same  reason  the  qualification  given  by  the  court  to  the  second 
instruction  asked  for  the  defendant,  was  also  erroneous. 

Wherefore,  for  the  reasons  indicated,  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial  and  further  proceedings 
not  inconsistent  with  this  opinion. 

FishSj  for  appellant. 
Carlisle,  for  appellee. 
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O.  F.  Stibman's  Adb.  v.  Fbbd  Hahn. 

Covenant-— Damajsea— When  Action  for  Sviction  Aocmei. 

A  judgment,  against  a  vendor,  in  an  action  to  recover  the  land,  is 
sufficient  evidence  of  eviction,  to  authorize  a  right  of  action  immediately 
for  damages  for  breach  of  covenant. 

APPEAL  FBOM  JEFFEBSON  OIBOUIT  OOUBT. 

June   10,   1871. 

Opinion  of  the  Coubt  by  Judge  Fetebs: 

The  suit  to  recover  the  land  from  .Stirman  had  bf-en  brought 
before  he  sold  to  Hahn,  and  the  latter  being  a  lis  pendens  pur- 
chaser was  liable  to  be  dispossessed  under  the  final  judgment  for 
the  recovery  of  the  land  against  his  vendor.  The  judgment  alone 
without  any  further  fact^  was  sufficient  evidence  of  eviction.  It 
was  appellee's  duty,  after  judgment,  to  yield  the  possession,  he 
had  no  right  to  resist;  and  therefore  the  judgment  itself  was  a 
virtual  eviction.  Woodward  vs.  Allen,  3  Dana  164;  RadcliflF  vs. 
Sharp,  Hardin  298. 

Having  been  virtually  evicted,  appellee's  right  of  action  for 
a  breach  of  the  covenant  of  warranty  in  his  deed  was  complete. 
And  no  error  appearing  in  the  proceedings  in  the  court  below 
the  judgment  must  be  affirmed. 

A,  Bamett,  for  appellant. 
Allmeti,  for  appellee. 
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R.  G.  Shabp's  Admb.  v,  Danifl  Wakpee. 

I>«po8ition8—ProviBion»— Presence  of  Examiner. 

The  failure  of  an  examiner  to  state  that  the  depositions  of  the  witnesses 
were  subscribed  by  them  in  his  presence  is  error,  authorizing  a  reversal. 

APPEAL   FEOM    BATH    CIBCUIT    COUBT. 
September  12,  1871. 

Opinion  of  the  Coubt  by  Judge  Pbyob: 

In  this  case  the  only  question  presented  to  the  court,  is,  as  to 
the  right  of  the  appellee  Warper  to  the  proceeds  of  the  judg- 
ment rendered  on  the  note  of  Boyd.  The  appellee  introduced 
several  witnesses  in  support  of  his  claim  and  their  depositions 
were  each  and  all  excepted  to  by  the  appellant  on  accoimt  of  a 
defect  in  the  certificate  of  the  examiner  appended  thereto.  The 
certificate  fails  to  relate  either  that  the  depositions  were  read 
to  the  witness  by  the  examiner  or  subscribed  by  the  witnesses 
in  his,  the  examiner's  presence.  The  first  objection  should  not 
be  well  taken  as  the  witnesses  wrote  their  own  depositions,  but 
the  failure  to  state  that  the  depositions  were  subscribed  by  the 
witnesses  is  a  fatal  defect  The  exceptions  should  have  been 
sustained  by  the  court  and  for  this  error  the  judgment  is  reversed 
arid  the  cause  remanded  with  directions  to  the  court  below  to 
sustain  the  exceptions  and  give  to  appellees  the  right  to  retake 
the  depositions. 

Stone,  for  appellant 
N.  P.  Reidj  for  appellee. 


Smith  v.  Kohn  &  Wixb.  617 


Opinion  of  the  Court. 


Jas.  a.  Smith  v.  Kohn  &  Wilb. 

Attorney  FecH-Pleading— Ayennent  of  Petitioii.. 

In  order  to  reeover  an  attorney  fee,  provided  for  in  a  note,  the  petition 
should  have  averred  the  payment  of  same  by  the  holder  of  the  note. 

AFPBAI4   FBOM   MCLEAN    CmOUIT    OOUBT. 

Koyember  7,  1871. 

Opinion  of  the  Coubt  by  Juik>e  Pbyob: 

When  the  action  is  founded  on  the  written  obligation  of  the 
defendant  no  verification  by  affidavit  is  necessary — Sec  143,  Civil 
Code.  In  this  case  by  the  obligation  itself  the  defendant  agrees 
to  pay  the  attorneys'  fee,  and  although  it  was  necessary  to  aver 
not  only  what  a  reasonable  attorney's  fee  was^  but  that  appellee 
had  paid  it,  still  the  vmting  being  the  basis  of  the  action,  and 
the  only  evidence  required  of  the  obligation  to  pay,  no  affidavit 
was  necessary.  The  petition  should  have  averred,  in  order  to 
authorize  a  judgment  by  default,  the  payment  of  the  attorney's 
fee  by  the  appellee  and  for  the  failure  to  make  this  averment 
the  judgment  allowing  the  attorney's  fee  is  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Prentice,  far  appellant. 


Ttlbb  W.  MoAhait  v.  W.  B.  Woodbuff. 

Vendor  and  Pnrdiaae^-Paxtial  Payments— Sale  Under  Lien. 

Notes  for  pnrehase  money  were  given  in  small  inatallmentB.  In  a  suit 
of  foredoaure,  hM  that  the  defendant  is  not  required  to  laise  aU  the 
money  on  the  notes  not  due,  and  the  sale  oould  only  be,  for  the  one  note, 
subjeet  to  the  Uen  for  the  purohase  money  not  due. 

APPBiX    FBOM    HBNDBBSON    OntOUIT    OOUBT.    0.    P.    DIV. 

Maroh  6,  1S72. 
voL  4 — 84 
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Opinion  of  the  Coubt  by  Judge  Pbyob: 

In  this  case  the  appellee  Woodruff  was  the  owner  of  all  the 
notes  executed  for  the  property  and  directed  to  be  sold  by  the 
judgment.  There  was  only  one  of  the  notes  due  at  the  time  of 
the  filing  of  the  petition,  and  when  the  judgment  was  rendered^ 
This  note  was  only  for  one  hundred  dollars,  and  before  the  sale 
the  appellant  might  have  been  able  to  raise  means  to  pay  off 
this  note  when  he  could  not  have  placed  himself  in  a  condition 
to  satisfy  the  whole  of  the  purchase  money.  He  was  not  required 
by  reason  of  any  obligation  to  pay,  to  discharge  these  installments 
until  they  fell  due,  nor  did  an  allegation  only  that  the  lot  was 
indivisible,  authorize  the  judgment  herein  rendered.  The  prop- 
erly should  have  been  sold  subject  to  the  Hens  for  the  purchase 
money  not  due.  Denton  vs.  McKinney,  6th  Bush,  468.  The 
judgment  of  the  court  below  is  reversed  and  the  cause  remanded 
with  directions  (the  appellee  being  the  purchaser)  to  set  ande 
the  sale  made  in  pursuance  thereof  and  for  further  proceedings 
consistent  herewith. 

James,  C.  Naves,  for  appellani. 


MOBTON   t;.   MOBBIS. 


Courts— Motion  to  Transfer  Cause— Waiver. 

A  motion  to  transfer  a  cause  to  the  equity  docket  is  waived,  where 
at  a  subsequent  term,  the  parties  appeared  and  a  jury  sworn  without 
objection  from  either  party. 

APPEAL  FBOM  CAMPBELL  OIBOUIT  COUBT. 

February  16,  1872. 

Opinion  of  the  Cotjbt  by  Judge  Fetebs: 

While  it  is  true  that  appellant  did  make  a  motion  to  transfer 
the  cause  to  the  equity  docket,  still,  at  a  term  subsequent  thereto 
the  record    shows,  the  parties    appeared  and    a  jury  was  sworn 
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without  objection  on  the  part  of  appellant  to  try  tho  issue,  was 
a  waiver  of  the  motion  to  transfer. 

And  as  to  the  evidence  of  the  acknowledgment  of  the  debt 
as  proved  by  the  witness  was  within  five  years  after  the  original 
contract  was  made,  in  such  case  no  direct  promise  to  the  creditor 
was  necessary,  even  if  otherwise  necessary. 

These  propositions  we  regarded  as  too  plain  to  require  a  formal 
discussion  in  the  opinion. 

And  hence  they  were  not  particularly  noticed. 

Petition  overruled. 

Hawlcins,  &  Boden,  for  appellant, 
Hallam,  for  appellee. 


H.  Maddox  v,  Robt.  Watson^s  Admb.,  &c. 

Conflict  of  Laws— Amendment  of  Conatitution. 

Where  an  amendment  to  the  OonBtitution  of  the  U.  S.  has  not  been 
ratified  by  the  required  number  of  States,  its  provisions  can  have  no 
bearing  on  matters  arising  during  its  process  of  ratification. 

APPEAL   FBOM  TULTON    CIRCUIT    COUBT. 

0 

February  28,  1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

Appellant  did  not  object  to  the  consolidation  of  the  suit  brought 
by  himself  against  the  heirs  of  Robert  Watson,  with  the  suit  of 
Watsons  Admr.  vs.  His  Heirs  and  Creditors.  Nor  to  the  order 
referring  the  consolidated  cases  to  the  master. 

The  master  it  seems  heard  all  the  proof  offered  by  either  party. 
Appellant  did  not  object  to  the  manner  in  which  such  proof  was 
taken,  nor  can  we  perceive  that  he  was  at  all  |>rejudiced  by  the 
fact  that  the  statements  of  the  witnesses  were  in  the  shape  of 
affidavits  instead  of  depositions.  The  cause  was  several  times 
recommitted  and  he  might  have  cross  examined  the  witnesses  of 
appellee  had  he  chosen  to  do  so. 

Considering  all  the  proof  in  the  case  it  is  manifest  that  the 
slaves  of  Watson  lived  on  the  premises  of  appellant  during  the 
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year  1864,  that  they  were  sometinies  employed  by  him  and  that 
he  loaned  to  them  horses  and  lands,  and  thereby  encouraged  them 
to  remain  away  from  their  owner  and  to  refuse  to  serve  him. 

The  13th  amendment  to  the  Federal  Constitution  had  not  ^en 
been  ratified  by  the  requisite  number  of  states,  and  appellant 
must  be  held  accountable  to  the  owner  of  the  slaves,  for  the 
reasonable  value  of  their  services  during  the  time  he  thus  dis- 
regarded the  l^al  rights  of  their  owner  by  encouraging  them  to 
remove  away  from  him.  The  exception  to  the  account  for  $36.65 
was  intended  to  be  and  was  treated  by  all  the  parties,  as  a  plea 
of  the  statute  of  limitations.  The  exception  was  oroperly  sus- 
tained. The  daim  for  $77.00  having  been  withdravm,  the  circuit 
court  properly  rendered  a  judgment  against  appellant  for  the 
amount  of  the  claim  of  Watson's  Admr.  for  the  services  of  the 
slaves,  credited  as  it  was  by  the  amount  of  the  note  conceded  to 
be  due  and  unpaid. 

The  judgment  appealed  from  is  affirmed. 

Jwmes,  for  appellant, 

Kingman,  H.  A.  Tyler,  for  appellee. 


Mat  Wobthington  v.  P.  J.  Gbben,  &o. 

Mortgages— Pl«a  in  Bar— Former  Judgment. 

Where  the  reoorcU  in  the  lower  court  shows  that  the  hirer  of  personal 
property  was  not  made  a  party  to  a  foreclosure  of  a  mortgage  on  same, 
therein,  he  can  not  plead  said  record  and  judgment  in  bar  to  a  recovery 
in  the  drcuit  court. 

.APPEAL    FROM    ORATES    CIBOUIT    OOTTBT.       0.    P.    0. 

March  8,   1872. 

Opinion  of  the  Couet  by  Judge  Lindsay: 

The  conditions  of  the  mortgages  having  been  fcroken,  appellees 
had  the  right  in  this  action  to  recover  possession  of  the  mort- 
gaged property,  unless  the  contract  of  hiring  between  appellant 
and  the  mortgagor  invested  the  former  with  a  right  of  possession 
superior  to  that  of  the  mortgagees,  or  unless  the  proceeding  in 
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the  quarterly  court,  deprived  the  common  pleas  court  of  juris- 
diction over  the  subject  matter  of  the  controversy. 

The  affidavit  of  Worthington  which  was  admitted  to  be  true, 
shows  that  he  hired  the  mules  and  wagon,  for  the  year  1871, 
from  the  mortgagor  Morris,  before  the  institution  of  this  action. 
It  does  not  show  that  the  hiring  was  made  prior  to  the  execution 
of  the  mortgages  to  appellees.  Other  testimony  conduces  to  show 
that  such  hiring  was  made  subsequent  thereto.  Such  being  the 
case  Worthington  like  the  party  under  whom  he  claims  held  the 
property  subject  to  the  rights  of  appellees. 

The  record  of  t£e  proceeding  in  the  quarterly  court,  was  not 
presented  as  evidence  to  the  common  pleas  judge.  The  testi- 
mony of  the  quarterly  judge  shows  that  the  inortgages  were  fore- 
closed, in  a  suit  vs.  the  mortgagor,  Morris,  but  there  is  nothing 
to  show  that  Worthington  was  before  that  court,  or  that  he  can 
be  disposessed  of  the  property  under  that  judgment^  unless  he 
was  a  party  and  his  right  to  the  possession  of  the  property,  as 
against  these  appellees,  was  determined  in  the  suit  in  the 
quarterly  court,  its  judgment  cannot  be  relied  upon  by  him  as 
a  bar  to  a  recovery  in  this  action.  Perceiving  no  error  in  the 
proceedings  in  the  court  below  prejudicial  to  the  rights  of  appel- 
lant, the  judgment  must  be  affirmed. 

WilHams  <&  Turner ,  for  appellant. 
A.  B.  Stvhblefield,  for  appellees. 


John  E.  Newman  v.  NAXHANiEii  Wiokliffe^  Exob.,  &c. 

APPEAL   FBOM    NELSON    OIBOUIT    OOIJBT. 

January  9,  1872. 

Besponse  to  Petition  fob  Rehbabing  by  Jjjdqf.  Pbyob: 

The  record  in  the  case  of  Newman  vs.  Wickliflfe  Executor  was 
carefully  considered  by  this  court,  and  we  are  now  unable  to 
perceive  what  the  original  suit  of  Wickliffe  Exor.  vs.  Grigsby 
has  to  do  with  the  present  controversy  except  for  the  purpose  of 
showing  that  in  the  last  named  suit  the  rule  against  Newman 
to  pay  the  money  into  court  was  issued.     The  appellees  on  the 
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trial  of  this  case  oflFered  to  read  parts  of  the  record  in  the  case 
of  Wickliffe  Exor.  vs.  Grigsby,  and  the  appellant  Newman  ob- 
jected, and  the  parties  agreeing  ^Hhat  the  question  before  the 
court  was  not  to  determine  to  whom  the  m^oney  in  controversy 
would  ultim^dely  belong,  the  court  sustained  the  objection/' 

Grigsby,  as  receiver  took  possession  of  this  money  and  failed 
to  account  for  it  when  ordered  by  the  court  to  pay  it  over,  the 
appellant  Newman  was  his  surety,  and  this  court  after  consider- 
ing fully  the  grounds  relied  on  for  a  rehearing  must  overrule  the 
petition.  The  statute  of  limitation  is  no  bar  to  the  proceeding 
for  the  reasons  set  forth  in  the  opinion  delivered.  The  appellant 
by  the  judgment  of  the  court  is  required  to  pay  the  money  over 
to  the  commissioner  Linthicun  in  order  that  he  may  pay  it  out 
to  the  parties  entitled.  If  WickliflFe  is  dead,  it  cannot  effect  the 
rights  of  the  appellant;  all  he  is  required  to  do  is  to  pay  the 
money  into  court,  or  to  the  commissioner  as  directed  by  the  judg- 
ment The  parties  who  are  litigating  in  regard  to  this  money 
are  making  no  complaint,  and  if  they  were  the  judgment  is  right 
and  proper. 

Newman,  Javttes,  for  appellant, 
Muir  &  Wickliffe,  for  appellees. 


National  Bank  of  Lebanon,  &c.  v.  Campbell  &  Ibvin. 

AMignment  for  Benefit  of  Creditora— Deed  of  Vendor. 

A  deed  is  attacked  as  fraudulent,  and  is  sought  to  be  made  an  assign- 
ment for  the  benefit  of  creditors;  the  vendor  was  not  made  a  party,  but 
the  vendee  only.  Held,  on  a  claim  that  as  the  the  legal  grantor  not  being 
before  the  court,  there  was  no  such  action  for  subjecting  the  property  as 
contempUited  by  statute,  that  the  deed  vested  nothing  in  the  yendee  and 
was  merely  a  preference. 


The  vendee  could  be  brought  before  the  court  for  the  purpose  of  passing 
the  legal  title  at  any  time. 

APPEAL    FBOM    MARION    OIBCUIT   OOTJBT. 

March   19,   1872. 
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Opinion  op  the  Coubt  by  Judoe  Habdin: 

The  facts  disclosed  in  the  record  satisfy  us  that  Mitchell  made 
the  deed  to  Spalding  in  violation  of  the  provisions  of  the  act  of 
March  10^  1866,  and  that  it  operated  as  an  ^signinent  of  his 
property  for  the  benefit  of  his  creditors;  but  as  by  the  second 
section  of  that  act  suit  should  have  been  brought  to  subject  the 
property  within  six  months,  and  Spalding  was  not  sued  at  all, 
but  only  the  bank  and  other  beneficiaries  under  the  deed,  it  is 
contended  that  for  this  cause  the  judgment  must  be  reversed  on 
two  grounds;  first,  for  a  defect  of  parties,  .Spaldiog  not  being 
sued;  and  second,  he  as  the  legal  grantor  not  being  before  the 
court  there  was  in  fact  no  such  action  for  subjecting  the  prop- 
erty as  contemplated  by  the  statute.  The  first  ground  of  objec- 
tion was,  no  doubt  a  cause  of  special  demurrer,  but  the  advantage 
not  being  so  taken,  it  was  waived.  (Civil  Code,  sections  120, 
121  and  123.) 

Nor  can  we  regard  the  other  objection,  taken  to  the  judgment, 
an  available  one  for  reversing  the  judgment.  The  deed  vested 
nothing  in  Spalding,  being  the  naked  legal  title;  its  plain  and 
manifeet,  meaning  and  effect  being  to  secure  the  bank  as  the 
beneficiary.  We  must  regard  this  suit  against  that  corporation, 
brought  in  apt  time,  as  it  was,  as  substantially  an  action  under 
the  statute  for  having  the  deed  construed  to  operate  as  an  assign- 
ment; and  if  Spalding  should  be  brought  before  the  court  for 
the  purpose  of  passing  the  legal  title  to  purchasers  or  others,  it 
is  not,  as  supposed  in  the  argument,  too  late  to  do  so  yet. 

The  judgment  is  affirmed. 

W.  B.  Harrison,  for  appeUcmts. 
R.  £  F.,  for  appeUees. 
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Oaby  Minteb  v.  Commonwealth. 

Bail  Bond-— No  Amount  Stated— Void. 

Where  a  bond  for  appearance  of  a  defendant,  le  blank  as  to  amount,  no 
penalty  is  annexed  to  the  oondition,  and  the  principal  in  such  bond  is 
not  liable  thereon. 

APPEAL  FROM  CALLOWAY  OmOUIT  OOUBT. 

«      Deoember  0,  1871. 

Opinion  of  the  Ooubt  by  Judge  Pbyob: 

The  record  in  this  case  shows  a  mere  attempt  on  the  part  of 
the  appellant  to  execute  a  bond  for  the  appearance  of  Gary 
Minter  to  answer  the  offense  with  which  he  was  charged.  The 
bond  was  blank  as  to  the  amount  and  therefore  no  penally  was 
annexed  to  the  condition  thereof.  The  appellant  is  not  liable 
on  such  a  writing  and  the  judgment  rendered  by  the  court  below 
is  reversed  and  cause  remanded  with  directions  to  dismiss  the 
proceedings  as  against  the  appellant 

L.  Anderson,  for  appellant. 


Abmsteab  Milleb  v.  Susan  M.  Layne^  &c. 

Boundaries — ^Accretion — Streams. 

The  doctrine  of  accretion,  as  decided  in  8  Bueh,  3  Bibb  (Yoder  v.  Swope 
and  Hardin,  259,  is  not  applicable  to  small  streams  and  branches,  bat  to 
navigable  streams,  and  a  deed,  "bounding  on  the  creek,"  etc.,  means  to  the 
edge  of  the  creek  and  not  the  center. 

APPEAI.  FBOM   MEBOEB   OIBCUIT   OOTJBT. 

February  12,  1872. 
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Opinion  of  the  Couet  by  Judos  Pbyob: 

The  answer  of  the  appellees,  if  sustained  by  the  proof,  presents 
an  equitable  setoff  to  the  appellant's  demand.  It  is  not  required 
that  they  should  allege  either  insolvency  or  that  the  plaintiffs  are 
non-residents.  This  is  an  action  for  a  breach  of  warranty  by 
reason  of  a  defect  in  the  title.  The  answer  allies  that  the 
appellant  sold  to  appellees  land  to  which  he  had  no  title  and 
that  this  land  is  not  embraced  within  the  boundary  of  the  deed 
made  him  by  the  appellant— that  the  appellees  were  ignorant  of 
the  fact  when  the  deed  was  accepted,  and  that  appellant  knew 
that  the  land  he  represented  as  being  within  the  boundary  was 
outside  of  it.  We  have  read  the  testimony  upon  the  questions 
involved  with  much  care,  and  have  been  unable  to  ascertain 
upon  what  facts  the  chancellor  in  the  court  below  based  his  judg- 
ment. The  boundary  of  the  lot  owned  by  Mrs.  Chinn,  or  con- 
veyed to  Moore,  as  trustee,  boimds  on  a  small  branch,  that  seems 
to  be  the  dividing  line,  between  the  lot  sold  by  appellant  to 
appellees,  and  the  lot  owned  by  Moore  as  trustee.  It  is  claimed 
by  the  appellees  that  the  stable  sold  them  by  appellant  or  a  part 
of  it,  is  on  this  Chinn  lot  This  Ohinn  lot  is  enclosed  on  the 
southern  boundary  with  a  stone  wall  that  runs  to  the  water's  edge, 
and  no  control  or  possession  seems  to  have  been  exercised  or 
claimed  of  any  land  outside  of  this  wall  until  this  controversy 
originated  or  shortly  before.  There  is  no  part  of  this  stable  in 
controversy  within  eight  feet  of  this  wall.  This  rock  fence  was 
built  where  it  now  stands  twenty-five  or  twenty-six  year's  ago.  The 
parties  owning  the  property  known  as  the  Chinn  lot  whilst  this 
stable  was  being  built  never  claimed  that  this  boundary  inter- 
fered with  it  in  any  way.  The  witnesses  Hardin,  Spillman, 
Stagg  and  Springer,  old  citizens  of  Harrodsburg  and  who  have 
known  this  property  for  years,  say  that  the  stable  is  not  on  the 
Chinn  lot  or  any  part  of  it,  and  if  it  is,  as  contended  for  by 
appellees  that  the  damage  would  not  exceed  five  or  ten  dollars. 
Two  of  the  appellee's  witnesses— Stone  and  Thomas  place  an  ideal 
value  on  this  part  of  the  stable  supposed  to  be  on  the  Chinn 
lot  and  upon  this  testimony,  doubtless,  the  judgment  was  based 
in  connection  with  the  lawyer's  report,  made  also  upon  the  ex- 
istence of  a  supposed  state  of  facts.  The  deed  to  the  trustee  for 
the  Chinn  lot  describes  it  as  the  lot  binding  on  the  creek  imme- 
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diately  on  the  north  side  of  same  creek  or  branch  containing  it 
alL  This  boundary  was  recognized  by  the  grantor  of  the  deed 
to  Moore  as  trustee  "a&  binding  on  the  creek  immediately  on  the 
north  side  of  said  creeh/^  The  words  binding  on  the  creek  with- 
out any  other  language  indicating  the  boundary  according  to  the 
opinion  of  this  court  in  the  cases  of  Yorder  vs.  Swope,  3  Bibb, 
and  Sander  vs.  McCracken,  Hardin's  reports,  page  259,  would 
confine  the  boundary  to  the  edge  of  the  creek  and  not  to  its 
center.  The  case  referred  to  in  3  Bush  was  discussed  and  de- 
cided with  reference  to  large  navigable  streams  where  the  doc- 
trine of  accretion  was  made  to  apply  to  the  owner  of  the  land 
adjoining.  This  doctrine  is  not  applicable  to  small  streams  and 
branches.  In  the  present  case  the  deed  itself  under  which  the 
appellees  set  up  this  adverse  claim,  fixes  the  boundary  imme- 
diately on  the  north  side  of  the  creek.  The  judgment  of  the  court 
below  is  reversed  with  directions  to  dismiss  all  the  cross  petition 
of  the  appellees  and  render  a  judgment  for  the  appellants  for 
the  balance  due  him  on  the  notes  and  for  further  proceedings 
consistent  with  this  opinion* 

Kyle  &  Poston,  Lindseys,  for  appellants. 
Thompsons,  for  appeUees. 


Louisa  J.  Edwabds  v,  Robert  Ceaddock,  &c. 

Vendor  and  Purchaser— Purduue  at  Sheriff's  Sale. 

Under  a  oantract  for  the  sale  of  land,  the  vendee  took  possession,  and 
held  same  about  two  years,  the  residue  of  the  purchase  money  being  un- 
paid. There  was  then  levied  on  the  land  an  execution  against  the  ven- 
dor, the  land  sold,  the  equity  of  redemption  levied  on  and  sold,  all  of 
whieh  WES  bought  by  the  original  vendee.  Held,  in  an  action  on  the 
original  notes,  the  vendee  could  not  claim  under  the  purchase  at  the 
sherifiTs  sale,  and  defeat  the  lien  notes.  All  that  was  taken  by  the  sheriff*.*) 
sale  was  the  right  to  have  the  money  so  paid,  refeunded  by  crediting  the 
notes  with  the  amount. 


APPEAL  FBOM  GREEN   OIBOUIT   COURT. 

March  2,   1872. 
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Opinion  of  the  Coubt  by  Judge  Peters: 

This  suit  in  equity  was  brought  by  appellee,  Craddock,  as- 
signee of  D.  W.  Edwards,  against  appellant,  L.  J.  Edwards,  on 
two  notes  for  two  hundred  and  twenty-nine  dollars  and  thirty- 
seven  cents  each,  which  is  alleged  were  executed  by  L.  J.  Edwards 
for  part  of  the  purchase  price  of  a  tract  of  land  bold  by  said 
i).  W.  Edwards  to  her,  and  for  which  he  executed  to  her  his  title 
bond,  and  Craddock  sought  to  subject  the  land  to  the  payment 
of  said  notes,  alleging  that  there  was  a  lien  retained  on  the  same 
to  secure  their  payment  He  made  his  assignor  a  defendant  to 
the  suit^  but  failed  to  allege  that  he  had  conveyed  the  land  to 
his  vendee,  or  that  he  had  title,  and  was  able  to  convey  the  same, 
and  no  tender  of  a  deed  was  made  in  the  petition. 

The  defendant,  L.  J.  Edwards,  answered,  and  admitted  that 
she  had  purchased  the  land  as  alleged  and  that  the  notes  sued 
on  were  executed  for  part  of  the  purchase  price,  but  she  alleged 
that  after  she  purchased  the  land  from  D.  W.  Edwards,  and  had 
taken  possession  thereof,  an  execution  was  placed  in  the  hands 
of  the  sheriflF  of  the  county  in  which  the  land  was  situate,  and 
was  levied  on  it^  that  it  was  sold  by  virtue  of  said  levy  under 
said  execution,  and  one  Vaughn  bought,  but  as  it  did  not  bring 
two-thirds  of  its  value,  the  equity  of  redemption  was  levied  on 
and  sold  under  said  execution  and  she  purchased  under  the  last 
sale,  and  D.  W.  Edwards  having  failed  to  redeem  the  land  she 
paid  to  Vaughn,  the  first  purchaser,  the  amount  duo  him,  and 
obtained  the  sheriflF's  deed,  under  which  she  claimed  the  land, 
exhibited  the  executions  and  deed,  alleges  that  the  consideration 
for  the  notes  had  failed,  makes  her  answer  a  cross-petition  against 
D.  W.  Edwards,  her  vender,  and  Craddock,  and  prays  for  a 
judgment  in  bar  of  a  recovery  on  said  notes. 

The  answers  to  the  cross-petition  controvert  the  claim  of  ap- 
pellant to  the  land  under  the  sheriflF's  deed,  deny  that  the  land 
was  subject  to  sale  under  the  execution,  and  the  defendants  to 
said  cross-petition  allege  that  appellant  had  purchased  by  execu- 
tory contract  and  had  possession  of  said  land  before  the  execu- 
tions issued,  and  that  D.  W.  Edwards  had  no  interest  in  the  land 
and  that  appellant  took  nothing  by  her  purchase  under  the  sale 
and  deed  made  by  the  sheriff ;  but  say  they  are  willing  and  offer 
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to  give  her  a  credit  for  the  amount  she  paid  on  the  executions 
which  were  levied  on  the  land,  and  D.  W.  Edwards  alleges  that 
he  is  able  and  willing  to  make  to  her  a  title  to  the  land,  and 
tenders  to  her  a  deed  with  covenant  of  warranty,-  and  relinquish 
ment  of  his  wife's  right  to  dower,  and  prays  that  the  vender's 
lien  be  enforced. 

On  hearing  the  court  below  rendered  a  personal  judgment 
against  L.  J.  Edwards  for  the  amount  of  the. notes  sued  on  ta 
be  credited  by  $116.10,  the  amount  she  paid  the  sheriflF  on  the 
purchases  made  under  his  sale,  with  interest  from  the  time  of  the 
payments,  and  from  that  judgment  L.  J.  Edwards  appealed,  and 
Craddock  and  his  assignor  prosecute  a  cross-appeal. 

It  is  now  insisted  for  appellant  that  she  was  at  the  date  of 
the  judgment  a  married  woman,  and  no  personal  judgment  could 
have  been  rendered  against  her— and  further,  that  by  her  pur- 
chase under  the  sheriff's  sale  she  acquired  the  title  to  the  land, 
and  thereby  absolved  herself  from  any  obligation  to  pay  the  notes. 

The  contract  for  the  sale  of  the  land  by  D.  W.  Edwards  to 
appellant  was  made  nearly  two  years  before  the  execution  issued 
against  Edwards,  and  after  she  took  possession  of  the  land  under 
said  contract,  and  even  if  she  took  anything  under  Ler  purchase 
at  the  sheriff's  sale,  all  that  she  could  in  any  event  claim  would 
be  to  have  her  money  refunded  by  crediting  her  with  the  amoimt, 
no  authority  need  be  cited  to  sustain  that  position,  that  credit 
she  got  by  the  judgment 

But  it  does  appear  from  the  title  bond  executed  to  her  by 
D.  W.  Edwards  and  which  appellee,  Craddock,  made  part  of  his 
answer  to  the  cross-petition  that  she  was  then  a  married  woman, 
and  that  being  her  creditor  then,  without  any  allegation  to  the 
contrary,  her  coverture  must  be  presumed  to  continue,  conse- 
quently, the  personal  judgment  against  her  was  erroneous. 

Appellant's  answer  to  the  original  petition  admits  that  D.  W. 
Edwards  had  title  to  the  land  when  he  contracted  to  sell  it  to 
her  and  she  claims  to  have  acquired  the  title  by  the  sheriff's  dee-.l, 
and  she  thereby  at  least  impliedly  admits  that  he  had  title  to  ihe 
land  when  she  purchased— and  in  his  answer  to  her  cross-petition 
he  professes  a  willingness  to  make  title  and  tenders  a  deed— 
which,  however,  is  not  such  as  she  was  bound  to  accept  but  the 
contract  may  be  specifically  enforced. 

The  judgm^it,  however,  must  be  reversed  on  the  original  ap- 
feRl,  for  the  reasons  stated,  with  direct luUa  to  iicrmK  appellee, 
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Craddook,  to  amend  his  pleadings  and  make  the  husband  of  ap- 
pellant a  defendant  to  the  suit^  and  permit  addit^'onal  pleadings 
by  the  defendants^  if  they  should  desire  to  do  do.  The  deed  ten- 
dered by  D.  W.  Edwards,  as  before  observed,  was  not  such  as 
appellant  was  bound  to  accept;  it  is  blank  as  to  the  month  it 
i^as  made,  and  does  not  appear  to  have  )^en  acknowledged  till 
laXe  in  November  of  the  year  it  ^as  made,  and  as  to  the  price 
for  which  the  land  was  sold,  the  deed  phould  set  forth  the  con- 
sideration paid  for  the  land  and  for  this  defect  and  want  of 
sufficient  allegations  in  the  pleadings  the  judgment  must  be 
affirmed  on  the  cross-appeaL 

But  on  the  original  appeal  the  judgment  is  reversed  and  the 
cause  is  remanded  with  directions  for  further  proceedings  not 
inconsistent  herewith. 

Chelf,  for  appellant.. 
James,  Towles,  for  appellees. 


HiBSGH,  FlEXNEB  &  Co.  v.  W.  M.  BOUEKE,  &o. 

Szecutiona— Lcf^— Priofity. 

Two  execution  erediton  levied  on. and  sold  the  same  property  of  defend- 
ant Bourne.  Appellant  creditor,  filed  suit,  charging  improper  motiyes, 
etc,  of  the  other  execution  creditor.  On  motion  of  defendant,  the  sale 
under  executi<»i  of  appellant  was  set  aaide,  April  6,  1869,  and  the  sale 
under  the  execution  of  the  other  creditor  was  set  aaide  April  14,  1869. 
Appellants  filed  an  amended  petition  alleging  that  by  virtue  of  their 
said  levy,  they  acquired  a  lien  on  the  property.  The  other  creditor, 
Bourne,  denying  this  lien  by  answer,  set  forth  daim  by  virtue  of  levy 
of  execution  on  same  property  at  a  different  time,  for  another  and  differ- 
ent debt.  Held  under,  volume  1,  8ess.  Acts  1867-8,  p.  18,  amending  seo- 
tion  1,  art.  16,  eh.  96,  Rev.  St.,  appellant's  lien,  acquired  by  his  levy,  was 
not  affected  by  tlie  quashal  of  the  sale  thereunder. 

APPEAL  FEOM   HENBY  OIBOITIT   OOUET. 

February  7,  1872. 

Opikion  of  the  Coubt  by  Judge  Petebs: 

Appellants  having  an  execution  against  the  estate  of  appellee, 
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Rowlett,  and  the  same  having  been  levied  on  a  lot  of  ground  on 
v^hich  a  saw-mill  was  located  and  on  another  lot  and  wardiouse, 
at. the  sale  thereof  by  the  sheriff,  became  the  purchasers,  and  ap- 
pellee, Bourne,  also  having  a  judgment  and  execution  against 
Bowlett,  his  execution  was  levied  on  the  same  property,  and  it 
was  sold  under  his  execution  when  he  also  became  the  purchaser 
thereof. 

The  petition  in  this  case  was  filed  by  appellants  on  the  Ist  of 
December,  1868,  against  Bourne  and  Rowlett,  setting  out  the  fore- 
going facts,  and  also  charging  that  the  judgment  upon  which 
Bourne's  execution  issued  was  for  $1,250,  with  interest  from  the 
23d  of  August,  1864,  creaited  by  $1,340,  of  date  January  4th, 
1867,  and  that  the  credit  for  said  sum  was  entered  on  the  execu- 
tion when  it  issued  on  said  judgment,  that  after  it  was  placed  in 
the  hands  of  the  sheriff  thus  credited  the  plaintiff  and  defendant 
therein,  with  the  fraudulent  intent  to  prefer  the  plaintiff  and  to 
prevent  appellants  from  making  their  debts,  Rowlett  being  insol- 
vent,  took  the  execution  from  the  sheriff  and  erased  the  credit 
therefrom,  and  when  the  property  was  sold  under  said  fi  fa 
Bourne  claimed  that  the  amount  bid  and  paid  by  him  therefor 
was  the  $1,250,  with  interest  from  the  23d  of  August,  1864,  and 
costs  without  any  credit  Appellants  charge  that  the  erasure  was 
made  by  the  parties  to  give  to  Bourne  an  unlawful  advantage  and 
to  defraud  theuL  They  pray  that  the  incumbrance  thrown  on  the 
property  by  the  fraudulent  conduct  of  Bourne  and  Rowlett  may  be 
removed,  and  that  the  title  and  possession  of  the  property  be 
adjudged  to  them.  The  erasure  of  the  credit  from  the  execution 
is  admitted  by  appellees,  but  they  deny  that  it  was  done  by  them, 
and  say  the  attorney  of  Bourne  did  it  without  the  authority  to  do 
80  from  either  of  them,  and  deny  that  it  was  done  with  any  im- 
proper motive  or  purpose. 

On  the  6th  of  April,  1869,  on  motion  of  Rowlett,  and  on  grounds 
set  forth  in  his  notice  to  appellants  of  said  motion,  the  sale  under 
their  execution  was  adjudged  invalid,  and  was  set  aside  by  the 
Henry  circuit  court  And  on  the  14th  of  the  same  month,  the 
court,  on  motion  of  Rowlett  against  Bourne,  quashed  Bourne's 
execution,  and  the  sale  made  of  said  lots  under  and  by  virtue  of 
said  execution. 

After  this  was  <5one  appellants  amended  their  petition,  allying 
the  foregoing  facts,  that  by  virtue  of  the  levy  of  their  execution 
they  had  acquired  a  lien  on  the  property  for  their  debt,  and  pray 
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that  the  same  may  be  subjected  and  that  their  lien  be  adjudged 
prior  to  any  that  Bourne  might  attempt  to  assert. 

Bourne  answered  the  amended  petition;  denied  that  appellants 
had  any  lien  on  the  property,  and  then  asserted  claim  to  it  by 
virtue  of  a  levy  of  an  execution  issued  on  another  judgment  in 
his  favor  against  Bowlett,  it  being  different  from  the  one  on  which 
the  former  execution  issued,  and  a  sale  of  the  same  under  said 
execution  after  the  former  execution  and  sale  had  been  quashed. 

On  final  hearing  the  court  below  dismissed  appellants'  petition, 
and  they  have  appealed  to  this  court 

We  are  satisfied  that  under  the  act  approved  February  18,  1868, 
entitled  An  Act  to  iimend  section  1,  article  16,  chapter  36,  of  the 
Eevised  Statutes,  appellants'  lien  on  the  properly  acquired  by 
virtue  of  the  levy  of  their  execution  was  not  affected  by  the 
quashal  of  the  sale  thereunder,  but  the  same  was  effectual  to  secure 
the  lien.    1  Volume  Sess.  Acts,  1867-8,  page  18, 

And  although  appellants  had  a  right  under  said  act  to  issue  their 
vinditioni  exponas,  still,  as  Appellee  Bourne's  claim  was  an  im- 
pediment when  they  filed  their  original  petition,  which  they  had  a 
right  to  have  removed,  they  could  properly  appeal  to  the  chancellor 
to  remove  it,  and  being  in  that  court  the  chancellor  should  have 
proceeded  to  settle  the  conflicting  claims  on  equitable  principles. 

From  the  foregoing  view  it  is  obvious  that  whatever  right 
Bourne  may  have  acquired  by  the  levy  of  his  amended  execution 
it  was  subordinate  to  the  prior  lien  of  appellants,  and  should 
yield  to  it 

Wherefore,  the  judgment  must  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  order  a  sale  of  so 
much  of  the  lots  with  the  improvements  in  Lockport  on  which 
appellants'  execution  was  levied  by  the  sheriff  of  Henry  coimty, 
and  which  were  sold  by  him,  the  sale  to  be  made  according  .to 
chancery  rules,  and  the  same  reported  to  the  court. 

Aj£rmed  on  the  cross-appeal. 

The  Chief  Justice  did  not  sit 

Webb  <&  Barbour,  for  appellants. 
Drane,  for  appellee. 
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Ben  F.  Foreman  v.  Hope  Ins.  Co. 

Appeals— Rule— New  Pleadinc. 

In  the  lower  court,  appellant  treated  the  role  of  the  chancery  court  as  a 
petition.  No  objection  to  this  diaracter  of  proceeding  was  made,  but 
filed  an  answer  going  to  the  merits  of  the  case.  H^  that  under  the 
fifth  section  of  Aot  March  21,  1870,  a  litigant  who  had  actually  appeared 
in  court,  and  by  his  conduct  induced  the  chancellor  and  the  opposite 
party  to  believe  that  he  intended  to  waive  all  formal  defects,  or  omis- 
sions, can  not  be  allowed,  after  he  is  defeated  upon  the  merite  of  the 
oontroyersy,  to  take  advantage  of  the  technical  objections  for  the  first 
time  in  the  appellate  court. 

APPEAIi  FBOM  JEFFERSON  OEBOIJIT  OOUBT^  OHANOEBY  BBANOH. 

April  20,  1872. 

Opinion  of  the  Ooubt  by  Judoe  Lindsay: 

Ficm  the  record  presented  to  us  by  the  appellant^  we  must  pre- 
sume that  he  was  a  resident  of  Jefferson  county  at  the  time  pro- 
ceeding by  rule  were  instituted  against  him. 

He  does  not  plead  to  the  jurisdiction  of  the  Louisville  chancery 
courts  nor  is  there  any  fact  presented  by  the  record  which  shows 
that  he  was  a  resident  of  any  other  than  the  county  of  Jefferson 
at  that  time.  The  judgment  appealed  from  can  not^  therefore, 
be  regarded  as  void. 

Li  the  court  below  appellant  treated  the  rule  of  the  chancery 
court  as  a  petiticm.  He  made  no  objection  to  the  character  of 
proceedings  resorted  to  by  appeUee,  but  filed  an  answer  going  to 
tiie  merits  of  the  case  and  willingly  submitted  the  issues  raised  by 
his  answer  to  the  chancellor  for  adjudication. 

The  chancellor  did  not  err  in  holding  that  the  onus  was  upon 
appellant  to  establish  by  proof  his  plea  of  failure  or  want  of  con- 
sideration for  the  note,  upon  which  judgment  was  asked.  LitteU 
206 ;  6  John  J.  Marshall  132,  8  B.  Monroe  418. 

The  note  itself  gave  to  appellee  a  prima  fade  ri^t  of  recovery, 
and  in  the  absence  of  all  proof  the  chancellor  could  not  refuse  to 
render  judgment  thereon. 

We  are  of  opinion  that  appellant  can  not  in  this  case  avail  him- 
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self  of  the  exceptions  filed  in  this  court  to  proceedings  had  in  the 
court  below.  The  extraordinary  privileges  conferred  upon  certain 
litigants  by  the  fifth  section  of  the  act  of  March  2l8t.  1870^ 
ought  not  to  be  extended  to  any  other  than  cases  coming  closely 
within  the  spirit  of  such  act.  The  L^slature  certainly  did  not 
intend  that  a  party  who  had  actually  appeared  in  court,  and  by 
his  conduct  induced  the  chancellor  and  the  opposite  party  to  be- 
lieve that  he  intended  to  waive  all  formal  defects,  or  omissions, 
should  be  allowed  after  he  was  defeated  upon  the  merits  of  the 
controversy,  to  take  advantage  of  these  technical  objections  for  the 
first  time  in  this  court. 

There  may  be  some  reason  why  a  parly  proceeded  against  by 
rule,  who  did  not  appear,  should  be  allowed  this  rights  but  there 
certainly  can  be  none,  in  a  case  like  this  one  under  consideration, 
and  we  will  not  conclude  that  the  Legislature  intended,  without 
good  and  sufficient  reason,  to  overturn  one  of  the  best  established 
rules  of  practice. 

The  appellant  was  in  oourt  in  person,  and  might  have  presented 
to  the  chancellor  every  ground  of  objection  or  defense  embodied 
in  his  exceptions  here  filed.  Having  failed  to  do  so,  he  must  be 
held  to  have  waived  each  and  all  of  them. 

If  it  be  conceded  that  the  act  of  March  16th,  1869,  repealing  the 
charters  of  the  Hope  and  Globe  Insurance  Companies  be  uncon- 
stitutional (a  matter  about  which  it  is  not  necessary  that  we  should 
express  an  opinion),  such  fact  will  not  avail  appellant  for  a  re- 
versal of  the  judgment  from  which  he  has  appealed. 

If  such  act  be  unconstitutional,  it  may  be  a  good  reason  why 
the  suit  of  Stevens  vs.  The  Insurance  Company  should  not  be 
prosecuted,  but  it  is  no  reason  why  .Stevens  owing  premium  notes 
to  such  company  should  not  be  compelled  to  pay  them. 

If  the  suit  of  Stevens  had  never  been  instituted,  the  Louisville 
chancery  court  would  have  had  jurisdiction  to  give  judgment 
against  Foreman  on  the  note  held  by  the  Insurance  Company. 

His  creditor,  the  company,  is  not  complaining  that  the  note  has 

been  placed  in  the  hands  of  a  receiver  for  collection,  and  as  it  is 

a  party  to  the  suit  in  which  the  receiver  was  appointed  and  has 

so  far  as  is  shown  by  the  record  upon  which  we  are  called  to  act, 

acquiesced  in  such  appointment,  the  judgment  in  favor  of  the 

receiver  will  be  a  bar  to  any  subsequent  action  on  the  note  by  the 

company.     The  liability  of  Foreman  to  pay  the  note  does  not 
TOL  4—86 
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depend  upon  the  oonstitntionality  of  the  act  in  question^  nor  upon 
the  propriety  or  impropriety,  of  the  action  of  the  chancellor  in 
entering  the  snit  of  Stevens,  or  in  the  appointment  of  the  recdver. 
The  record  before  us  presents  no  su£&:ient  reason  why  the 
judgment  appealed  from  should  be  disturbed.  It  must,  therefore, 
be  affirmed 

Duke  &  Richards,  for  appellant. 
J.  O.  WUson,  for  appellee. 


Thomjus  Elder,  &c.  r.  Daniel  Pkocise. 

▼cndor  and  Piirdiaaer—BtforiMion— improvements, 

A  ptudiaoer  from  one  lioldmg  lands  in  fee  sabject  to  be  defeated  iqwn 
bis  dying  witbont  isaae,  bays  in  good  'f&itb  and  Is  entitled  to  reoorer 
improTeinents  jnst  tbe  amoont  tbe  land  was  enbaneed  in  vahie  at  the 
date  of  suit  of  tbe  beira,  be  being  liable  for  rent,  beginning  at  thd 
same  time. 

APPEAL   FROM    JEFFERSON    CIRCUIT   COURT,   CHANCERY   BRANCH. 

Febmary  20,  IS72. 

Opinion  of  the  Court  by  Judge  Peters: 

There  can  be  no  question  that  Hiram  Tucker  took,  under  the 
will  of  hifi  father,  the  fee  in  the  land  sued  for,  subject  to  be  de- 
feated by  his  dying  without  issue,  and  upon  the  happening  of  that 
event  the  title  to  the  132  acres  of  land  vested  in  his  surviving 
brothers  and  sisters. 

But  appellee,  the  vendee  of  Hiram  Tucker,  paid  the  full  value 
of  the  land,  and  doubtless  put  the  improvements  on  it  in  good  f ailh, 
believing  at  the  time  that  the  land  was  his,  he  had  the  deed  of  his 
vender  with  a  covenant  of  general  warranty-  And  having  made 
the  improvements  in  good  faith,  appellee  was  entitled  to  be  paid 
for  them,  just  the  amount  the  land  was  enhanced  in  value  at  the 
time  the  suit  was  brought,  he  being  liable  for  rent  beginning  at 
the  same  time. 

Appellants  are  to  be  charged  with  the  value  of  the  estate  each 
received  as  heirs  of  Hiram  Tucker,  that  value  to  be  estimated  at 
the  time  of  his  death,  which  is  $4,400  in  all,  but  in  estLmatiiig  the 
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value  of  that  inheritance,  the  value  of  the  dower  right  of  the  widow 
of  decedent  should  be  deducted.  Certainly  their  inheritance  from 
their  brother  of  the  51  acres  and  odd  poles  of  land  was  the  worth 
of  each  one's  portion  subject  to  the  dower  interest  of  the  widow  of 
their  brother  therein,  and  they  should  not  be  charged  more  than 
the  land  they  inherited  was  actually  worth  at  the  time,  and  its  cash 
value,  to  be  ascertained  by  means  of  annuity  tables,  taking  into 
consideration  the  age  and  health  of  the  widow,  and  that  should 
be  deducted. 

Appellants  are  not  entitled  to  any  allowance  for  the  stable  that 
was  burned  on  the  132  acres  of  land,  as  it  was  not  burned  by  any 
fault  of  appellee. 

It  does  not  appear  from  the  report  of  the  master  that  the  im- 
provements put  on  the  land  were  ch^ged  to  appellant  at  their 
original  cost,  or  whether  he  estimated  them  at  the  time  he  made 
his  report — ^but  neither  aspect  presents  the  case  according  to  the 
rights  of  the  parties.  Appellee  is  only  entitled  to  be  allowed  for 
the  improvements  made  by  him  just  the  amount  they  enhanced 
or  added  to  the  value  of  the  land  at  the  time  the  suit  was  brought. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  is  remanded, 
with  directions  that  further  proceedings  be  had  not  inconsistent 
herewith.  And  it  may  be  proper  to  add  that  the  judgment  for  the 
sale  of  appellants'  interests  in  the  land  is  also  reversed,  and  the 
sale  is  set  aside. 


James  Harrison,  for  appellants. 
Bamett,  for  appellee. 


W.  A.  Gbaves  v.  Hercules  W.  Welleb. 

Awault  and  Batteiy — ^Bydence — ^Witnesses — ^Proper  Question. 

Tn  an  action  for  assault,  the  following  question  was  submitted  in  justi 
fication:  ''Was  there  any  agreement  between  your  mother  and  plaintiff, 
when  she  oonsented  to  send  you  to  school  to  plaintiff,  as  to  whether  he 
was  to  whip  you  or  not."  Hdd  not  competent  evidence,  as  it  is  not 
stated  the  alleged  promise  was  made  at  the  time  the  contract  was  made 
to  send  the  daughter  to  school,  or  that  it  constituted  any  part  of  the 
contract. 

Same— Xnatmctions. 

An  instruction,  'That  if  the  assault  made  by  appellant,  arose  from 
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the  heat  of  blood  caiued  by  the  whipping  of  his  child  in  fioktioB  of  the 
agreement  made  between  the  parties  when  said  child  waa  sent  to  school, 
etc,"  and  qualified  by  '^roTided  the  jury  believed  that  there  was  not  time 
enough  between  the  hour  at  which  defendant  was  informed  of  the 
whipping  of  his  child,  and  the  time  the  assault  was  eommitted  to  enable 
defendant's  blood  to  eooU"  and  by  omitting  the  wards  "In  violation  nf 
the  agreement  made/'  etc,  hdd  property  refused  as  the  fact  that  the 
whii^iing  was  done  in  violation  of  the  agreement  is  there  to  be  assumed 
by  the  court,  and  taken  from  the  consideration  of  the  jury. 

APPEAJL  FROM  NEUBOX  CIRCUIT  COUBT. 
December  19,  1871. 

Opinion  of  the  Coubt  by  Juiige  Peters: 

This  action  was  brought  bv  appellee  against  appellant  for  as- 
saulting and  beating  him.  The  defense  was,  not  guilty,  and  a 
verdict  and  judgment  having  been  rendered  for  $1,000  in  favor  of 
appellee,  and  appellant's  motion  for  a  new  trial  having  been  over- 
ruled he  has  appealed. 

He  complains,  first,  that  the  court  below  erred  in  refusing  t'^ 
permit  Miss  Evans,  who  had  been  the  pupil  of  appellee,  and  for 
the  chastising  of  whom,  while  at  school,  the  difficulty  arose,  answer 
the  following  questions: 

Was  there  any  agreement  between  your  mother  and  plaintiff, 
Weller,  when  she  consented  to  send  you  to  school  to  plaintiff  as  to 
whether  he  was  to  whip  you  or  not  ?  The  answer  to  which,  as  was 
then  avowed,  would  have  been,  that  her  mother  told  him  that  she 
would  not  send  her  daughter  to  his  school,  unless  he  would  agree 
that  he  would  not  whip  her,  and  that  plaintiff  promised  her  mother 
he  would  not  whip  her. 

It  is  not  stated  or  pretended  that  the  alleged  promise  was  made 
at  the  time  the  contract  was  made  by  the  father  with  appellee  to 
send  his  daughter  to  the  school,  or  that  it  constituted  any  part  of 
the  contract,  nor  that  the  appellant  knew  or  approved  of  such  a 
promise,  consequently,  it  was  not  competent  evidence  of  provocii- 
tion. 

The  instructions  given  on  the  motion  of  appellee  were  not 
objected  to,  at  the  time  they  were  offered,  and  a  mere  exception  to 
the  giving  them  without  an  objection  when  they  were  offered  is  not 
sufficient  to  authorize  this  court  to  review  the  action  of  the  court 
below  as  has  been  often  ruled. 
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Under  the  pleadings,  instruction  Xo.  1,  as  asked  by  appellant, 
was  properly  refused. 

By  instruction  No.  2  the  court  was  asked  to  tell  the  jury  with- 
out qualification  that  if  the  assault  made  by  appellant  on  appellee 
arose  from  the  heat  of  blood  caused  by  the  whipping  of  his  child 
in  violation  of  tke  agreement  made  between  the  parties  when  said 
child  was  sent  to  school  though  it  should  not  entirely  excuse  him, 
it  might  be  considered  by  them  in  mitigation  of  damages.  That 
instruction  was  given  with  the  qualification,  that  provided  the 
jury  believed  that  there  was  not  time  enough  between  the  hour 
at  which  defendant  was  informed  of  the  whipping  of  said  chiM 
by  plaintiff,  and  the  time  the  assult  was  committed  to  enable 
defendant's  blood  to  cool,  and  by  omitting  the  words  "in  violation 
of"  the  agreement  made  between  the  parties  when  said  child  vas 
sent  to  school." 

This  instruction  as  asked  was'  properly  refused,  because  the 
fact  that  the  whipping  was  done  in  violation  of  the  agreement  i^ 
there  to  be  assumed  by  the  court,  and  taken  entirely  from  the  con- 
sideration of  the  jury,  and  which  was  a  very  material  fact  as 
presentedin  that  instruction. 

Instruction  Xo.  3,  given  by  the  court  in  place  of  No.  2,  was 
quite  as  favorable  to  appellant  as  he  was  entitled  to  have  it. 

We  are,  therefore,  imable  to  perceive  any  available  error  preju- 
dicial to  appellant,  and  the  judgment  must  be  affirmed. 

A.  H.  Field,  for  appellant. 
Knott,  Muir  &  W.,  for  appellee. 


Ank  B.  Nevitt's  Admb.  v.  L.  P.  Chandeon. 

Administrator  De  Bonis  Non— W|io  to  Sne. 

An  action  for  deyastavit  against  an  administrator  can  only  be  brought 
by  the  distributees,  and  not  by  the  administrator  de  bonis  non. 

APPEAL   FROM   LARUE    CIRCUIT   COURT. 
January  4,  1872. 
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Opinion  of  the  Coubt  by  Judge  Peters  : 

This  suit  was  brought  by  appellant,  administrator  de  bonis  non 
of  Ann  B.  Nevitt,  deceased,  against  Bray,  as  former  executor  of 
Mrs,  Nevitt,  and  Price  and  appellant  as  sureties  of  Bray  in  his 
executorial  bond.  Judgment  was  rendered  against  Bray  and 
Price,  who  made  no  defense,  and  the  petition  dismissed  as  to  ap- 
pellee, who  defended  the  suit,  and  appellants  seeks  to  reverse  the 
judgment  in  favor  of  appellee. 

In  the  case  of  Felts,  &c-,  vs.  Brown's  Admr.,  3  J.  J.  Mar.  147, 
this  court  held  that  the  right  to  recover  for  the  assets  which  came 
to  the  hands  of  the  first  administrator,  and  were  wasted  by  him, 
was  in  the  distributees,  and  not  in  the  administrator  de  boms  non, 
and  Graves,  &c.,  vs.  Downey,  3  Mon.  355,  the  same  question  is 
settled.  Appellant's  petition  was  therefore  properly  dismissed. 
But  whether  appellee  may  or  not  ultimately  be  responsible  to  the 
devisees  of  the  testatrix  is  not  now  legitimately  before  us.  And  we 
need  not  anticipate  it 

Judgment  affirmed. 

Howell,  for  appellant 
Rodman,  for  appellee. 


J.  F.  Stephenson  v.  J.  A.  Lishy  &  Co. 

Attachment — Removal  from  State 

Acts  in  seUing  property,  household  goods,  sufficient  to  authorize  attach- 
ment.    Exemptions  not  allowed. 

APPEAL  FKOM  CLINTON  CIRCUIT  COURT. 
{September  26,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  preponderance  of  the  evidence  in  this  case  is  clearly  in 
favor  of  the  proposition  that  the  appellee,  J.  F.  Stephenson,  had 
before  the  institution  of  this  suit  ceased  to  be  a  resident  house- 
keeper of  this  State.     It  may  be  possible  that  he  intended  to 


FsiCE  V.  Kendaix's  Exob.  639 

Opinion  of  the  Ck>art. 

return  from  Missouri  to  Clinton  county  after  making  a  crop  in 
that  State,  and  that  he  contemplated  the  possibility  of  returning 
to  Kentucky  to  live  in  case  his  wife  was  not  pleased  with,  or  failed 
to  enjoy  good  health,  in  the  west»  but  his  actions  before  leaving 
Kentudiy  in  selling  off  his  household  property,  and  conveying  his 
house  and  lot  to  his  brother  tend  to  show  that  his  principal  object 
in  leaving  was  to  acquire  a  new  home.  The  court  therefore  did 
not  err  in  disallowing  his  claim  to  the  exemption  of  the  house  and 
lot  as  a  homestead.  It  is  a  matter  of  no  consequence  whether  the 
levy  of  appellees'  execution  created  a  lien  or  not  The  deed  from 
J.  F.  to  T.  V.  Stephenson,  which  was  absolute  upon  its  face, 
though  in  point  of  fact  a  mortgage,  obstructed  the  appellee  in  the 
enforcement  of  his  legal  remedies,  and  he,  therefore,  had  the  right 
to  go  to  equity  to  be  relieved  against  said  deed.  Although  this 
proceeding  is  not  literally  to  enforce  a  lien  created  by  the  levy  of 
an  order  of  attachment,  still  we  are  of  opinion  that  the  judgment 
of  the  court  should  have  fixed  the  place  for  the  sale  of  the  real 
estate,  and  at  least  required  the  commissioner  to  make  the  same 
on  the  first  day  of  some  county  or  circuit  court.  For  this  error 
the  judgment  is  reversed.  The  cause  is  remanded  for  further 
proceedings  consistent  herewith. 

Butler  &  Brent,  for  appellant. 
Winfrey,  for  appellee. 


Elihu  Price  v.  Raleigh  Kendall's  Exor. 

Interest — Usury — Acta  Condemning  Charge  of — ^When  Defense  May  not  be 
Made. 

APPEAL  FROM  FLEMING  CIRCUIT   COURT. 

February  1,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

From  the  evidence  it  is  clear  that  a  very  considerable  portion  of 
the  original  indebtedness  of  Myers  to  Kendall  was  composed  of 
usurious  interest.  It  seems,  however,  that  in  a  transaction 
between  Myers  and  Elihu  Price,  the  latter,  for  a  valuable  consid- 
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eration,  assumed  to  pay  the  entire  amount  of  the  indebtedness  to 
Kendall,  and  that  the  note  upon  which  the  judgment  in  this 
action  was  rendered  was  executed  in  pursuance  of  that  agreement 
and  in  lieu  of  those  held  by  Kendall  on  Myers.  It  is  proven  by 
Myers,  who  is  the  witness  of  the  appellant,  that  he  neither 
authorized  nor  requested  th^n  to  defend  their  note  upon  the 
ground  that  Kendall  had  exacted  usurious  interest  from  him.  As 
Myers  nor  Kendall  have-exacted  such  interest  from  the  appellant 
it  is  difficult  to  perceive  any  ground  upon  which  their  attempted 
defense  can  be  sustained.  The  judgment  of  the  circuit  court  must 
be  affirmed. 

Cord,  for  appellant. 
Andrews,  for  appellee. 


C.  A.  Chaplin  v.  James  R.  Hewlett. 

Attomey--Coiinty  Attorney— Fees    Out    of    Fines    Recovered— Amonnt  En- 
titled to. 

APPEAL  FBOM  CHBISTIAN  CIRCUIT  COURT. 

November  2,  1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  precise  question  involved  in  this  appeal  came  before  this 
court  in  Stone  vs.  Riddle,  6  Bush  SJ^d,  and  it  was  held  in  that 
case  that  as  the  county  atttomey  prosecuted  the  accused,  and  had 
his  recognizance  taken,  which  was  forfeited,  .and  the  default 
occurred  before  the  enactment  of  ''February  21,  1868, 1  8ess.  Acts 
28,"  but  that  the  judgment  thereon  was  subsequent  thereto,  and 
the  county  attorney  having  aided  in  recovering  it  in  the  circuit 
court,  he  was  entitled  to  fifteen  of  the  thirty  per  cent,  allowed 
by  previous  enactment  to  Commonwealth  attorneys.  The  appel- 
lant was,  therefore  entitled  to  fifteen  of  the  thirty  per  cent  col- 
lected by  appellee.  Wherefore,  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  consistent  herewith. 

McPherson,  Bitter,  for  appellant, 

Hewlett,  for  appellee. 
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John  Sawtell  v.  W.  R.  English,  &c. 

Boundaries — ^Division  Line — Agreed  Divitfion. 

A  compromise  line,  used  by  both  claimants,  held,  best  evidence  ot 
boundary. 

APPEAL  FBOM  HABDIN   CIBCUIT   COURT. 
February  22,  1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

Denton  Geohagen,  owning  a  large  tract  of  land,  brought  from 
Thomas  Lewis  one  hundred  acres  adjoining  thereto,  and  Benjamin 
Singleton,  owning  another  neighboring  tract,  also  bought  from 
Lewis  the  same  tract.  Each  party  having  improved  diflFerent  por- 
tions of  the  100  acres,  to  compromise  the  conflict  of  title,  they 
agreed  in  writing,  in  1835,  to  divide  that  tract  between  them  by 
a  convenient  line,  each  conceding  the  right  to  the  portion  theu 
allotted  to  the  other.  The  written  memorial  of  compromise,  in 
defining  the  division  line,  calls  to  run,  from  one  of  the  points  to 
another,  north  72  degrees  west,  and  this  is  the  line  from  F.  to  G. 
as  degisnated  on  the  plat,  page  76,  of  the  record,  and  it  alloted 
to  D.  Geohagen  the  triangle  F.  G.  R.,  as  shown  on  the  same  plat, 
containing  about  16  acres,  the  principal  subject  of  this  controversy, 
the  appellee  claiming  that  F.  R.  and  not  F.  G.  is  the  true  compro- 
mise line,  and  that  S.  85  W.,  instead  of  N.  72  W.,  was  the  true 
course. 

The  writing  itself,  suflScient  proof  without  other  evidence,  is 
corroborated  by  the  fact  that  each  party  has  improved  and  oc- 
cupied correspondingly  with  the  line  and  course  described  in  the 
writing. 

In  afterwards  conveying  (dl  that  he  owned  to  his  son,  Thomas, 
Denton  Geohagen  called  for  the  wrong  line  which  would  not  in- 
clude the  triangle,  and  Thomas  Geohagen's  conveyance  of  all  he 
got  from  his  father  recites  the  same  line.  But  the  written  com- 
promise and  the  confirmatory  occupancy  and  improving  sufficiently 
show  the  mistaka 

We  are  satisfied  that  the  line  N.  72  W.  from  F.  to  G.  is  the 
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true  compromise  line  and  that  neither  the  appellee  nor  his  vendor, 
Singleton,  ever  had  title  to,  or  improved,  or  occupied  any  portion 
of  the  triangle,  and  that  it  rightfully  belongs,  by  both  grant  and 
occupancy,  to  the  appellant 

The  circuit  court,  therefore,  erred  in  adjudging  it  to  the  appellee. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  adjudge  to  the  appellant  the  16  acres  included 
in  the  triangle  and  also  $32  for  difference  in  exchange  of  lands 
between  the  parties. 

Wintersmith,  for  appellant. 
Cofer,  for  appellees. 


James  Lynch  &  Bonett  v.  Martin  Sherlock. 

Work  and  Labor— Inconustency  of  Pleading. 

New  trial'  should  be  granted  on,  when  shown. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 
September  29,  1869. 

Opinion  of  the  Court  by  Judge  Williams  : 

Although  the  affiants,  .Spect  and  Miles,  testified  before  the  court 
for  the  plaintiff  upon  the  trial,  the  important  facts  stated  in  Miles' 
affidavit  were  not  communicated  to  appellants  until  after  the  judg- 
ment was  rendered. 

The  fact  that  the  work  spoken  of  by  Miles  was  not  set  up  in 
the  original  petition,  but  in  an  amendment  filed  a  few  days  after 
the  original  and  before  the  work  could  possibly  have  been  done 
after  bringing  the  original  suit,  and  it  being  for  a  larger  sum  than 
sought  to  be  recovered  in  the  first  petition,  renders  the  facts  stated 
by  Miles  highly  probable,  and  if  these  be  true  there  is  no  doubt 
but  Sherlock  recovered  a  larger  amount  than  he  is  entitled  to,  and 
this  secured  by  his  own  improper  conduct. 

The  refusal  of  a  new  trial  was  erroneous,  wherefore  the  judg- 
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ment  is  reversed,  with  directions  for  a  new  trial  and  further 
proceedings. 

Oeorge  B.  Fearons,  T.  F.  HaUam,  for  appellants. 
Hawkins,  for  appellee. 


John  G.  Smith  v.  William  Smith. 

Contracts— Payment  in  Fluctuating  Commodity. 

Entering  into  contract  freely  and  voluntarily  can  not  avoid  same. 

APPEAL   FBOM   GRANT   CIBCUIT   COURT. 
September  16,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

i 

Appellee  had  the  unquestioned  right  to  demand  that  the  residue 
of  the  note  unpaid  should  be  paid  in  gold  or  silver.  The  treasury 
notes,  as  we  judicially  know,  were  not  at  the  time  of  par  value  with 
gold  and  silver ;  but  their  value  was  fluctuating,  and  like  any  other 
vendible  commodity  their  value  w^s  conventional,  or  parties  could 
negotiate  for  and  deal  in  it,  or  pay  and  receive  it  in  payment  of 
debts  at  such  values  as  they  might  agree  upon.  And  contracts  in 
regard  to  them,  fairly  entered  into  and  free  from  fraud,  must  be 
enforced.  The  contract  between  these  parties,  out  of  which  appel- 
lant's indebtedness  grew  and  the  notes  were  executed  before  the 
treasury  notes  had  an  existence.  And  having  entered  into  the  con- 
tract of  which  he  now  complains,  freely  and  voluntarily,  he  has 
shown  no  sufficient  legal  reason  for  avoiding  it 

Wherefore,  the  judgment  is  affirmed. 

Drane,  for  appellant. 
Smith,  for  appellee. 
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Maey  S.  Yantis  et  al.  v.  B.  F.  Duncan^s  Admb.  et  al. 

Fraudulent  Conveyance— Parent  to  Child. 
Deed  to  daughter  held  fraudulent. 


May  10,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay  : 

The  two  deeds  under  which  Mrs.  Yantis  claims  the  property 
adjudged  by  the  court  to  be  sold  in  satisfaction  of  appellees'  judg- 
ment, present  upon  their  faces  intrinsic  evidence  that  her  father 
is  the  real  owner  of  the  property,  and  that  her  name  is  only  being 
used  to  protect  him  in  the  enjoyment  of  the  same.  In  addition  to 
this,  the  proof  in  the  case,  even  that  of  the  father  himself,  when 
considered  in  connection  with  the  evasive  and  unsatisfactory  an- 
swer of  Mrs.  Yantis  and  husband,  can  leave  no  doubt  but  that  the 
father  caused  the  lots  to  be  conveyed  to  his  daughter  for  the  fraud- 
ulent purpose  of  protecting  it  from  his  creditors. 

Judgment  affirmed. 

Dunlap,  Durham  &  Jacobs,  for  appellant. 
McKee,  YanWirikle,  for  appellee. 


L.  D.  Daniel  v.  Julia  Cassell,  &c. 

Adverse  Posaesaion. 

Record  of  holding,  as  manifested  by  court  proceedings.    Prior  right. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

May  16,  1871. 

Opinion  op  the  Court  by  Judge  Peters  : 

The  only  defense  made  to  the  suit  by  appellant  was  an  adversary 
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holding  of  over  fifteen  years,  which  he  utterly  failed  to  make  out 
by  the  proof. 

The  recovery  of  the  land  by  Mrs.  Cassell  of  G.  Daniel,  &c.,  the 
persons  then  in  possession,  is  manifested  by  the  record  and  pro- 
ceedings of  that  action  filed  in  this  case,  and  read  as  evidence 
without  objection  in  the  court  below.  And  it  is  very  clear  from 
the  evidence  that  after  the  recovery  in  that  action,  appellees,  and 
their  ancestor  were  in  the  possession  by  their  tenants  before  appel- 
lant entered,  and  that  his  subsequent  entry  was  without  right,  and 
tortuous. 

We  perceive  no  error  prejudicial  to  appellant)  and  the  judgment 
must  be  affirmed. 

Hallam,  for  appellant. 
Menzies  &  F.,  for  appellee. 


Joseph  Cloyd  v,  Wm.  P.  Williams'  Adme. 

Judgment — ^Final— Appeal— When  Court  Ketains  Control  of  Case,  Before  Final 
Adjudication— Power  to  Complete  Settlement  of  Estate^  After  Master's 
Report  Filed. 

APPEAL  FBOM  MEECEB  CIECUIT  COUET. 

October  13,  1870. 

Opinion  op  the  Couet  by  Judge  Williams  : 

We  do  not  regard  the  judgment  of  the  circuit  court,  rendered 
October  24th,  1863,  as  such  a  final  judgment  as  deprived  the  court 
of  the  power  to  complete  the  settlement  of  the  estate  of  the  in- 
testate. It  was  only  final  so  far  as  it  confirmed  the  master's 
report  and  directed  the  judgment  of  certain  amounts  upon  certain 
enumerated  claims.  The  master's  report  shows  upon  its  face  that 
assets  of  the  estate  of  the  intestate  still  remained  uncollected,  and 
it  was  proper  for  the  court  to  retain  control  of  all  questions  that 
could  properly  arise  in  such  proceedings  between  the  creditors, 
heirs  and  personal  representative  of  the  intestate. 

Wherefore,  the  judgment  of  July  2l8t,  1868,  is  reversed,  and  the 
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cause  remanded,  with  instructions  to  complete  the  adjudication  of 
411  issues  properly  before  the  court 


Thompson,  for  appellant. 

James,  Hardin  &  Hardin,  for  appellee. 


Jas.  L.  Andebson^  &c.,  v.  N.  D.  Hampton,  &c. 

Appeal  from  County  Conrt  in  aU  Proceedings  for  DiTinon  of  Landa— Does  not 
Lie  to  Court  of  i^peals. 

APPEAL.  FBOM  LIVINGSTON  CIKCUIT  COUBT. 

October  27,  1870. 

Opinion  of  the  Court  by  Judge  Williams: 

In  the  case  of  Clark  vs.  Lusk,  1  Metcalfe  447,  it  was  held  that 
an  appeal  would  lie  to  this  court  from  the  judgment  of  a  county 
court,  in  cases  in  which  the  same  might  have  been  prosecuted  to 
the  circuit  court  of  the  county.  Section  20,  Civil  Code,  authorizes 
appeals  to  the  circuit  court  from  the  judgment  of  county  courts  in 
all  proceedings  for  the  division  of  lands  and  slaves.  This  appeal 
should  have  been  prosecuted  to  the  Livingston  circuit  court,  and 
hence  we  have  no  jurisdiction  of  the  same.  The  appeal  must 
therefore  be  dismissed. 

Bush  &  Bush,  for  appellant. 
Oreer,  for  appellee. 
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John  H.  Bland  v.  James  Mabiot^  &c. 

Vendor  and  PnrdiAter— Pnichaser  Must  Look  to  Immediate  Vendor  on  War- 
ranty—Notice of  Balance  of  Pnrchaae  Mcmey  Due. 

APPEAL  FBOM  HABDIN  CIBCUIT  OOUBT. 

October  22,  1870. 

Opinion  of  the  Cotjbt  by  Judge  Petebs: 

When  appellant  purchased  the  house  and  lot  from  Oldridge,  he 
knew  the  title  to  the  same  was  in  Mariot  &  Snyder,  and  that  four 
hundred  dollars  of  the  purchase  money  were  unpaid  to  them. 
There  is  no  evidence  that  they  owed  any  partnership  or  joint  debts, 
and  appellant  knew  Mariot  refused  to  bind  himBelf  in  any  way  for 
a  title  to  the  property  until  he  got  his  part  of  the  purchase  money 
remaining  unpaid,  and  for  which  it  was  bound.  If  any  considera- 
tion passed  from  appellant  and  any  one  is  bound  to  him  for  a 
breach  of  the  contract,  it  is  Snyder,  and  to  him  he  must  look. 

As  the  answer  of  appellant  presented  no  bar  to  a  recovery  hy 
Mariot,  the  court  below  committed  no  error  in  rendering  the  judg- 
ment in  his  favor,  and  continuing  the  case  as  between  appellant 
and  .Snyder. 

Wherefore,  the  judgment  is  affirmed. 

Wilson  &  Wilson,  for  appellcmt. 
Cofer  dc  Marriott,  for  appellee. 
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W.  H.  Beazlby  v.  a.  J.  Mebshon. 
Judicial  Sales— Star«  Decisis— Former  Appeals— Demurrer  Propexly  Sustained. 

APPEAI.  FBOM  GARRARD  CIRCUIT  COURT. 
December  15,  1870. 

Opinion  op  the  Court  by  Judge  Peters: 

Deeming  it  imueceBsary  to  enter  upon  a  history  of  this  protracted 
litigation  it  may  be  sufficient  to  state  that  after  several  appeals 
had  been  prosecuted  from  the  original  judgment,  and  subsequent 
final  orders,  and  the  sale  of  the  real  estate  which  is  the  subject 
of  this  controversy,  had  several  times  been  recognized  by  this 
court  as  valid, 

First,  on  the  appeal  prosecuted  from  the  original  judgment, 
this  court,  in  the  opinion  then  delivered,  expressly  stated  that  the 
reversal  of  the  judgments  in  the  consolidated  cases  would  not  avoid 
the  sales. 

Second,  in  an  opinion  delivered  in  the  case  in  April,  1866,  It 
is  said  that  the  court  below,  in  refusing  to  permit  appellant  to  file 
an  answer  tendered  by  him,  which  opened  the  whole  case  as  to 
the  sale,  and  opened  it  for  litigation  in  personam,  instead  of  in 
rem,  and  should  the  appellant  finally  succeed  in  quashing  the  at 
tachment,  or  defeating  the  claim&  of  any  of  the  other  creditors  to 
any  extent^  the  sales  standing,  his  remedy  pro  tanto  may  be  on  the 
bonds  of  the  defeated  appellees.    1  Bush  i66. 

Again,  last  January,  the  question  presented  by  this  appeal  was 
before  this  court  on  a  motion  to  file  a  pleading  in  the  nature  of  a 
bill  of  review,  substantially  the  same  as  the  one  now  under  con- 
sideration, and  in  the  opinion  of  the  court  then  delivered,  it  is 
said,  by  section  679,  Civil  Code,  the  court  in  which  a  judgment,  or 
final  order,  has  been  rendered,  or  made,  shall  have  power,  after 
the  expiration  of  the  term,  to  vacate  or  modify  such  judgment  or 
order  for  eight  specific  causes,  which  fully  embrace  every  cause 
for  a  bill  of  review.    6  Bush. 

This  ruling  is  in  conformity  with  Anderson  vs.  Anderson  18  B, 
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Man.  97;  McLean  vs.  Oixan,  lb.  Ilk;  Hocher,  dec,  vs.  Gentry,  S 
Met.  k6S,  McManama  vs.  Qamett,  Tb.  617. 

It  is  manifest  from  an  examination  of  the  pleading  in  this  case 
that  none  of  the  causes  for  which  a  judgment  can  be  vacated  or 
modified,  as  prescribed  in  section  679  of  Civil  Code,  are  em- 
braced in  it,  consequently  the  demurrer  was  properly  sustained  to 
it  by  the  court  below. 

If  appellant  had  resorted  to  the  remedy  suggested  in  the  opinion 
in  1  Bush,  supra,  a  redress  of  the  grievances  complained  of,  to  some 
extent  at  least  might  before  this  have  been  obtained.  Be  that, 
however,  as  it  may  the  courts  have  no  power  over  the  former  judg- 
ments complained  of,  nor  to  give  relief  in  the  mode  herein  sought. 

Wherefore,  the  judgment  of  the  court  below  sustaining  appellee's 
demurrer,  dismissing  the  petition  and  awarding  to  appellee  a  writ 
of  possession  is  affirmed. 

Owsley  dc  BurdeU,  Bradley,  for  appellant. 
Dunlap,  for  appeUee. 


JoHK  G.  Bbawnbe  v.  James  Botton. 

Quieting  Title — ^Vendor  and  Pnrchater— Accountable  for  Sents. 

If  improvements  are  made  by  a  party  in  possession  of  lands,  under  the 
belief  that  he  was  the  owner,  by  reason  of  a  valid,  legal  or  equitable 
daim,  the  foundation  of  which  was  of  public  record,  he  is  entitled,  on 
eviction,  to  his  improvements,  measured  by  the  increase  in  the  vendible 
value  of  the  land,  when  recovered,  arising  from  the  improvements;  but  in 
no  event  to  exceed  the  consequent  enhancement  of  the  value,  beyond  the 
rent,  waste  and  deterioration. 

Same. 

An  exhibition  of  a  claimant,  of  a  deed,  never  recorded,  and  the  con- 
sideration not  appearing  to  have  been  paid,  does  not  invest  him  with 
title  nor  to  impress  the  belief  to  that  effect,  does  not  entitle  him  to  daim 
improvements,  under  the  statute. 

APPBAIi  FBOM  IC'leAIT  OIBOmT  OOUBT. 

Deoember  7,  1870. 
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Opinion  of  the  Court  by  Judge  Hardin: 

A  writ  of  possession  in  favor  of  Joseph  Burnett  having  been 
awarded  by  the  McLean  circuit  court  to  put  him  in  possession  of  a 
tract  of  about  108  acres  of  land,  purchased  by  him  at  a  decretal 
sale  in  a  judicial  proceeding  to  which  the  appellants,  John  6. 
Brawner  and  others,  appear  to  have  been  parties,  the  appellee, 
James  Botton,  the  tenant  in  possession  and  claiming  the  land  un- 
der a  conveyance  purporting  to  have  been  made  to  him  by  W.  W. 
Brawner,  as  commissioner,  in  another  suit  in  the  same  court  in 
1860,  brought  this  suit  in  equity  for  enjoining  the  execution  of 
said  writ,  or,  failing  in  that  object,  to  have  an  account  of  his 
improvements,  made  on  the  land,  taken  and  set  off  against  his 
liability  for  rents,  and  to  recover  a  balance  which  he  claimed  as 
due  him  on  that  basis,  in  the  event  of  eviction,  and  to  have  a  lien 
on  the  land  adjudged  in  his  favor  and  enforced  for  its  payment 

The  appelants  controverted  his  claim  to  the  relief  sought  in 
either  aspect,  and  in  the  progress  of  the  cause,  the  injunction  was 
dissolved.  Afterwards,  upon  a  report  of  a  commissioner,  and  proof 
taken  by  him  as  to  improvements  and  rents,  the  court  adopting  the 
commissioner's  estimate  of  the  improvements  at  $950,  and  rents 
at  $780,  inaccurately  assumed  that  a  balance  of  $150  was  due  to 
the  plaintiff  on  this  basis  for  which  there  was  a  lien  on  the  land, 
and  directed  that  so  much  of  the  land  be  sold  as  necessary  for  its 
payment,  together  with  the  plaintiff's  costs;  and  from  that  judg- 
ment the  defendants  have  appealed,  and  the  appellee  has  prayed  a 
cross-appeal. 

The  record  of  the  suit  in  which  the  writ  of  habere  facias  was 
awarded  does  not  appear  to  have  been  exhibited,  but  as  the  petition 
admitted  the  judgment  for  possession,  and  the  plaintiff,  though 
exhibiting  the  unrecorded  deed  of  W.  W.  Brawner,  and  an  appar- 
ently imperfect  transcript  of  a  suit  in  which  he  attempted  to  con- 
vey the  land,  but  without  legal  authority  to  do  so,  failed  to  show 
any  valid  title  in  himself  through  the  conveyance  or  otherwise,  the 
injunction  was  properly  dissolved.  We  are  also  of  opinion  that 
there  is  no  available  ground  for  reversing  the  final  judgment  on  the 
cross-appeal.  But  on  the  contrary,  the  court  erred  to  the  prejudice 
of  the  appellants.  If  the  improvements  were  made  by  the  appellee 
imder  the  belief  that  he  was  the  owner  of  the  land  by  reason  of  a 
valid,  legal,  or  equitable  claim,  the  foundation  of  which  was  of 
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public  record,  he  was  entitled  to  compensation  for  the  value  of  his 
improvements  upon  the  land  at  the  time  of  his  eviction,  according 
to  section  1  of  the  first  article  of  chapter  70  of  the  Revised  Statutes. 
But  in  such  a  case  the  value  of  the  improvements  should  not  have 
been  estimated  according  to  their  original  cost,  but  should  have 
been  measured  by  the  increase  in  the  vendible  value  of  the  land, 
when  recovered,  arising    from    the    improvements   (Thomas  vs. 
Thomas'  Exor.,  16  B.  Monroe  420)  ;  and  in  no  event  should  the 
liability  of  the  appellants  to  account  for  the  improvements  have 
exceeded  the  consequent  enhancement  of  the  value  of  the  land  be- 
yond the  liability  of  the  appellee  to  account  for  rents,  waste  and 
deterioration  of  the  land.    According  to  the  weight  of  the  evidence, 
the  improvements,  if  estimated  on  this  basis,  added  nothing  to  the 
vendible  value  of  the  lands,  which,  in  the  opinion  of  several  of  the 
witnesses,  would  have  sold  for  as  much  in  the  condition  it  was  in 
when  the  appellee  took  possession,  as  in  that  in  which  he  left  it, 
except  that  its  value  may  have  increased  in  consequence  of  the 
general  rise  in  the  value  of  land.    If  this  be  so,  it  is  not  material  to 
inquire  whether  the  claim  of  the  appellee  was  such  as  to  exempt 
from  accountability  to  the  appellants  for  rents,  before  the  asser- 
tion of  their  claim ;  nor  whether  the  character  of  his  claim  and  its 
foundation  were  such  as  to  entitle  him  to  the  benefit  of  the  statute 
referred  to.     But  it  mav  be  observed,  that  as  it  is  manifest  from 
the  meager  exhibition  made  l)y  the  appellee  himself  of  the  pro- 
ceedings of  the  suit  under  which  W.  W.  Brawner  attempted  to  sell 
and  convey  the  land,  that  his  deed  which  was  never  recorded,  and 
the  consideration  of  which  does  not  appear  to  have  been  paid, 
neither  invested  the  appellee  with  the  title,  nor  was  such  as  reason- 
ably to  impress  him  with  the  belief  that  it  could  have  that  effect, 
he  was  not  entitled  to  the  benefit  of  the  provisions  of  the  statute. 

It  results  that  the  appellee  was  not  entitled  to  the  relief  sought 
by  his  petition  in  either  aspect  of  the  case. 

The  judgment  in  his  favor  is,  therefore,  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  the  petition. 

Owen  &  Gates,  for  appellants. 
Tanner,  for  appellee. 


662  Kentucky  Opinions. 


Opinion  of  the  Court. 


MeNZIES  &  FiNNELL  V.   W.   W.    WlLLIAMS^  &C.   * 

Municipalities — Street — ^Improvements. 

Where  an  owner  of  property,  has  stood  by,  and  saw  a  city  council  act 
on  a  declaration  of  a  greater  number  of  owners,  for  street  improvement, 
by  doing  the  work  and  improving  the  property,  he  can  not  be  permitted 
to  refuse  payment  therefor. 

APPEAL  FEOM  KiENTON  CIBCUIT   COURT. 

May  17,  1871. 

Opinion  of  the  Coubt  by  Judge  Peters  : 

It  is  distinctly  alleged  in  the  petition  that  the  city  council  passed 
the  ordinance  for  improving  Garrard  street,  between  Korth  and 
Seventh  streets,  in  said  city,  etc.,  setting  forth,  specifying  the  man- 
ner in  which  said'  improvements  were  to  be  made,  in  accordance 
with  its  charter,  requiring  the  work  to  be  let  to  the  lowest  bidder, 
after  being  properly  advertised,  and  that  appellee  being  the  lowest 
bidder  the  contract  for  the  work  was  awarded  to  him,  etc,  etc.  And 
it  is  alleged  that  the  persons  owning  the  larger  portion  of  the 
ground  fronting  the  improvement,  petitioned  the  council  to  make 
the  order  for  the  improvement,  and  from  an  exhibit  filed  Septem- 
ber 16th,  1870,  it  appears  that  appellant  signed  the  petition,  which 
fact  ifl  charged  and  not  denied,  but  appellants  do  deny  that  the 
owners  of  a  majority  of  feet  fronting  said  improvement  signed  tlio 
petition.  And  then  they  allege  that  the  price  paid  for  the  im- 
provement is  excessive.  These  are  all  the  issues  presented  by  the 
pleadings. 

As  to  whether  the  owners  of  the  greater  number  of  feet  fronting 
said  improvement  petitioned  in  writing  for  the  improveuient.  we 
deem  immaterial,  because  it  is  alleged  in  the  petition  and  shown 
that  the  appellants  asserted  to  the  council  that  the  owners  of  a 
majority  of  feet  had  petitioned,  and  they  can  not  after  the  city 
council  acted  on  that  declaration  and  they  stood  by  and  saw  the 
work  done  and  their  property  improved,  be  permitted  to  deny  w  Iiat 
they  have  asserted  to  be  true,  thereby  induced  others  to  expend 
money  and  labor. 
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If  the  price  paid  for  the  work  done  was  so  excessive  as  to 
amount  to  a  fraud,  the  owners  of  lots  would  not  be  bound  to  pav  it. 
But  that  is  affirmative  matter,  of  which  there  is  no  evidence,  ami 
this  court  does  not  judicially  know  that  the  price  paid  wa&  so  high 
as  to  amount  to  a  fraud. 

The  judgment  must,  therefore,  be  affirmed. 

Menzies  &  Furber,  for  appellant. 
Fisks,  for  appellee. 


Maby  McCobmac  v.  W.  J.  McCobmac. 

Divorce— Duty  of  Wife. 

A  wife  is  not  entitled  arbitrarily  to  insist  on  a  husband  selecting  as  a 
home,  one  that  is  diiitasteful  to  him,  and  a  refusal  of  a  husband  to  so 
select,  and  live  with  the  wife,  is  not  grounds  for  a  divorce. 

APPEAL  FBOM   JEFFEBSON   CIBCUIT   COUBT^   CHANCEBY    OT^  ISJO.V. 

February  14,  1872. 

Opinion  of  the  Ooubt  by  Judge  Pbtebs: 

While  appellant's  conduct  during  the  short  period  that  they 
lived  together  was  in  every  respect  correct,  and  that  of  appellee,  on 
the  13th  of  November,  1868,  was  unkind,  violent,  and  wholly  with- 
out cause,  or  even  slight  provocation  on  her  part,  still,  as  he  very 
soon  thereafter,  perhaps  the  very  next  day,  sent  an  apology  for  his 
misbehavior  and  offered  to  provide  a  comfortable,  respectable  home 
for  her,  if  she  would  share  it  with  him,  and  as  he  was  bound  to 
provide  the  home,  it  was  proper  for  her  to  have  gone,  and  made  an 
effort  by  a  continuation  of  that  blameless  conduct  which  had 
marked  her  short  married  life,  to  win  his  highest  regard,  and 
smooth  the  path,  upon  which  they  had  just  entered,  as  they  doubt- 
less hoped  in  the  start  to  travel  through  life  together.  The 
violence  of  his  conduct  on  the  evening  of  the  13th  of  November, 
1868,  within  two  weeks  after  their  marriage,  was  such  as  to  excite 
justly  her  apprehension  of  future  domestic  troubles.  But  as  it 
was  the  husband's  duty  to  provide  her  future  home,  appellant 
could  not  consistently  insist  on  his  selecting  one  that  was  dissatis- 
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factx>ry  to  him.  And  as  he  offered  to  provide  one  that  should  be 
comfortable  and  not  disagreeable  to  her,  she  sould  have  gone  with 
him,  and  endeavored  to  make  it  bright  to  him  and  happy  t») 
her.  We  do  not  see  that  appellant  has  brought  herself  within  any 
of  the  provisions  of  the  statute  entitling  her  to  a  divorce. 

Wherefore,  the  judgment  is  affirmed. 
. 

Harris,  for  appellant. 
Elliott,  for  appellee. 


R.  M.  MosBY,  Assignee,  etc.,  r.  Wm.  Howell. 

Mortgages — ^Assignee  in  Bankruptcy  a  Party  to  Forecloanre. 

An  assignee  in  bankruptcy  can  not  make  himself  a  party  to  a  pro- 
ceeding to  foreclose  a  mortgage  executed  by  the  bankrupt,  after  judg- 
ment of  foreclosure  has  been '  rendered. 

APPEAL  FKOM   LAEUE   CIRCUIT    COURT. 
January  4,  1872. 

Opinion  of  the  Court  by  Judge  Peters: 

On  the  27th  of  September,  1871,  appellant,  as  assignee  in 
bankruptcy  of  H.  S.  Johnson,  presented  his  petition,  and  moved 
the  court  below  for  reasons  stated  in  said  petition  to  be  made  a 
defendant  in  the  suit  of  William  Howell,  etc.,  against  said 
Johnson,  etc.,  brought,  as  it  appears  from  the  petition,  by  the 
plaintiif  below,  against  Johnson  to  foreclose  a  mortgage  executed 
by  the  latter  to  the  former.  The  court  below  overruled  the  motion, 
and  to  reverse  the  order  overruling  said  motion  this  appeal  Is 
prosecuted.  A  transcript  of  the  record  and  proceedings  in  the 
case  are  not  presented  to  this  court 

But  from  the  petition  it  appears  that  a  final  judgment  fore- 
closing the  mortgage,  and  ordering  a  sale  of  the  mortgaged  prop- 
erty had  been  rendered  in  April,  1871,  at  a  term  of  the  court  pre- 
ceding the  one  at  which  the  petition  was  filed  and  the  motion 
made.     Johnson  was  a  party  to  that  suit  and  may  have  presenter! 
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all  the  matters  of  defense  relied  on  in  the  petition  of  appellant 
from  anything  that  appears  in  the  record.  And  if  he  did  not,  no 
reason  is  shown  for  his  failure  to  do  so. 

Besides,  appellant  had  become  the  assignee  in  bankruptcy  of 
Johnson  before  the  final  judgment  was  rendered  in  the  case,  and 
no  sufficient  excuse  is  offered  for  not  presenting  the  petition  and 
making  the  motion  before  the  rendition  of  said  judgment  It  is 
not  shown  in  the  petition  that  appellant  was  a  necessary  party. 

After  judgment  the  court  had  no  power  to  set  it  aside,  or  modify 
it,  unless  upon  grounds  discovered  after  the  trial.  And  no  such 
discovery  is  allied  in  the  petition. 

Wherefore,  the  judgment  is  affirmed. 

Lee  &  Rodman,  for  appellant. 
Howell,  for  appellee. 


M.  E.  McCauley  v.  Bettie  Wood,  &c. 

Infants — Contracts  by  Parent  for  Board  and  Tuition. 

Where  a  mother,  in  her  lifetime,  contracted  with  a  third  party  for 
board  and  tuition  of  her  children,  that  contract  can  only  be  enforced 
against  the  parent  and  not  against  the  separate  estate  of  the  infants. 

APPEAL  FBOM  MAEION   CIRCUIT  COURT. 
December  16,  187  L 

Opinion  of  the  Court  by  Judge  Pryor  : 

The  proof  in  this  case  shows  a  special  contract  made  by  the 
mother  of  the  infants  in  regard  to  their  board  and  tuition  with 
the  appellant  The  mother  at  the  time  she  made  this  contract  was 
a  feme  covert.  The  husband  of  Mrs.  Wood  and  father  of  the 
children  who  are  sued  is  still  living.  One  of  the  allied  causes  for 
reversal,  is  the  refusal  of  the  court  to  permit  an  amended  pleading 
filed,  by  which  the  mother^s  property  is  sought  to  be  made  liable. 
This  question  can  not  now  be  made,  as  the  appellant,  of  her  own 
motion,  dismissed  the  case  as  against  Mrs.  Wood,  and  there  is  no 
suit  pending  against  her.  The  court  below  should  have  dis- 
missed the  suit  as  against  the  appellees.     They  were  both  infants 
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when  the  debt  was  contracted.  The  proof  shows  that  the  contract 
was  made  by  the  mother^  and  that  the  father  is  alive,  and  we  do 
not  well  see  how  an  action  at  law  can  be  maintained  against  the 
children  upon  such  a  state  of  fact ;  nor  does  the  amended  petitions 
offered  to  be  filed  present  any  better  cause  of  action  as  against 
them.  There  are  causes  where  a  court  of  equity  has  subjected  the 
estate  of  an  infant,  or  rather  the  income  of  an  estate,  for  boarding 
and  schooling  the  infant,  where  the  mother  and  father  were  both 
insolvent,  and  the  income  of  the  infants  were  amply  sufficient  to 
pay,  etc  We  see  no  reason  for  disturbing  the  judgment  of  the 
court  below.    Judgment  affirmed. 

Russell  £  Arvitt,  for  appellant. 
B.  &  F.,  for  appellees. 


GeOBGE  V.  MOBBIS  V.   HaYNEB  &  DUNLEVY^ 

AND 

W.  O.  Phillips  v.  Same. 

Bailment — Sale. 

Where  money  is  to  be  paid,  and  the  identical  thing  in  an  altered  forni 
is  not  to  be  restored  but  merely  pledged  as  a  security  for  the  money, 
such  a  contract  is  a  sale,  and  not  a  bailment. 

Same— Lien  for  Advancement. 

A  contract,  "To  put  to  M.'s  credit  with  a  transfer  thereof,  a  quantity 
of  the  whiskey  produced  therefrom,  free  from  taxes,  etc.,  an  amount  '^f 
whiskey  ample  to  pay  and  reimburse  said  M.  for  said  grant,  and  he  to 
have  a  lien  upon  the  whiskey  so  produced,  etc.,"  held  to  convey  merely  a 
lien  upon  the  whiskey  to  secure  the  pajrment  of  the  agreed  price  of  the 
grain  furnished. 

Same— Notice  of  Lien. 

Without  notice  of  this  lien,  purchasers  of  this  whiskey  would  not  be 
affected  by  any  claims  of  M. 

APPEAL  FBOM  FLEMING  CIBCUIT  COUBT. 

January  16,  1872. 
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Opinion  of  the  Coitbt  by  Judge  Lindsay: 

The  sale  of  the  rye  by  Morris  to  Hayner  &  Dxinlevy  was  perfect 
and  complete.  It  was  in  no  sense  a  bailment.  The  contract  did 
not  stipulate  that  Morris  was  to  own  any  portion  of  the  whiskey 
manufactured  from  such  rye.  Hayner  &  Dunlevy  merely  under- 
took "to  put  his  (Morris)  credit  with  a  transfer  thereof,  and  a 
warehouse  receipt  therefor,  a  quantity  and  portion  of  the  whiskey 
produced  therefrom,  free  from  special  taxes  and  all  other  charges 
and  expenses  an  amount  of  whiskey  ample  to  pay  and  reimburse 
said  Morris  for  said  grant,  and  he  to  have  a  lien  upon  the  whiskey 
so  produced  therefrom  to  fuly  indemnify  and  save  him  harmless 
for  said  advance  and  grain  so  furnished." 

The  language  of  the  contaract  makes  it  clear  that  Morris  was  not 
to  own  any  part  of  such  whiskey,  but  merely  to  hold  a  lien  upon  it 
to  secure  the  payment  of  the  price  agi^eed  to  be  paid  for  the  rye, 
delivered  to  Hayner  &  Dunlevy. 

We  have  been  able  to  find  no  case  in  which  a  contract  of  this 
kind  has  been  held  a  bailment  Where  money  is  to  be  paid,  and 
the  identical  thing  in  an  altered  form  is  not  to  be  restored,  but 
merely  pledged  as  a  security  for  the  money,  it  would  be  dangerous 
and  impolitic  to  hold  such  a  contract  to  be  a  bailment  instead  of 
a  sale.  It  is  not  shown  that  either  of  the  persons  purchasing  por- 
tions of  this  whiskey  had  notice  of  the  lien  of  Morris,  hence  it  could 
not  be  enforced  to  their  prejudice.  Upon  this  branch  of  the  case 
we  think  the  judgment  of  the  circuit  court  is  clearly  right.  We 
also  agree  with  the  circuit  judge  that  the  sales  of  whiskey  to  the 
De  Bees  Tub  &  Cooperage  Company,  James  Hayner  &  Darnell  are 
not  shown  to  have  been  made  in  contemplation  of  insolvency  and 
to  prefer  them  to  the  exclusion  of  other  creditors. 

At  the  time  these  sales  were  made  the  circumstances  of  Hayner 
&  Dunlevy  were  such  that  it  was  possible  for  them  to  believe  that 
they  would  be  able  to  pay  all  their  debts,  and  the  evidence  justifies 
'  the  conclusion  that  their  insolvency  was  the  result  of  misfortune 
which  prudent  men  might  reasonably  have  hoped  to  avert.  The 
statute  of  1856  should  not  be  so  construed  as  to  prevent  persons 
indebted  from  attempting  to  relieve  themselves  from  their  em- 
barrassments. The  answer  of  James  M.  Hayner  to  the  amended 
petition  of  Morris  chai^ng  actual  fraud  is  certainly  as  specifying 
as  the  charges  in  the  amended  i)etition.       As  to  all  the  appellees 
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except  the  firm  of  Hayner  &  Dunlevy,  the  judgment  of  the  circuit 
court  is  affirmed. 

Against  that  firm  the  appellant  Morris  was  entitled  to  a  judg- 
ment in  personam  for  the  amount  of  his  claim.  To  this  extent  the 
judgment  is  reversed.  Morris  is  entitled  to  his  costs  as  against 
said  firm.  The  remaining  appellees  are  entitled  to  costs  against 
appellants.  The  cause  is  remanded  for  the  correction  of  the  error 
indicated. 

Cord,  appellant, 
BottSj  for  appellee. 


May  &  Dudley  v.  The  Ohio  Falls  Car  Company. 

Attachment — Garnishment — ^Appearance— Jurisdiction. 

The  mere  presence  of  an  officer  of  a  foreign  corporation  in  this  State, 
casually,  does  not  give  a  plaintiff  a  right  of  action,  that  a  garnishment 
served  on  said  officer  for  a  debt  due  in  Indiana,  would  be  sufficient  to  give 
the  court  jurisdiction. 

appeal  from  JEFFERSON  CIRCUIT  COURT^  C.  P.  DIVISION. 

April  30,  1872. 

Opinion  of  the  Court  by  Judge  Hardin  : 

This  was  an  ordinary  action,  founded  on  a  judgment  of  a  court 
in  Indiana,  against  Joseph  J.  Conway,  a  non-resident  of  this  State, 
and  only  constructively  before  the  court  Upon  the  affidavit  of  the 
plaintiff  an  order  of  attachment  was  issued,  which  was  returned 
executed  by  delivering  a  copy  to  J.  W.  Sprague,  the  president  of 
the  Ohio  Falls  Car  Company,  a  corporation  located  in,  and  created 
by  the  laws  of  Indiana,  and  which,  it  appears,  was  indebted  to 
Conway,  as  one  of  its  employes  in  the  State  of  Indiana,  Sprague 
being  casually  in  Kentucky  when  served  with  a  copy  of  said  order. 

The  court  of  common  pleas  having,  in  effect,  adjudged  the 
service  inoperative  to  bring  the  corporation  within  its  jurisdiction, 
as  a  garnishee,  the  plaintiffs  have  appealed  to  this  court.  The 
jurisdiction  of  the  court  depending  on  the  levy  of  the  process  on 
some  property  of  Conway,  or  its  service  as  to  some  debt  owing  to 
him   in  Kentucky,   the   essential   question   to   be   determined  is 
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whether  the  mere  presence  of  one  of  the  officers  of  the  corporation 
in  this  State  brought  with  him  the  right  of  Conway  as  against  the 
corporation,  or  gave  his  debt  any  tangible  existence  or  legal  situs 
here.    We  are  of  the  opinion  that  it  did  not 
The  judgment  is  therefore  affirmed. 

O.  V.  Hawk  &  Son,  for  appellants. 
Oibson  &  Son,  for  appellees. 


C.  W.  NucKOLs,  &o.  V.  Mary  0.  Nuckols. 

WiUs^Deviae. 

A  wiU  examined  and  oonBtrued  to  give  a  son's  wife  and  children  certain 
property  in  fee,  subject  to  payment  of  taxes  and  expenses  accrued  at 
the  death  of  the  testator. 

APPEiX  FBOM  WOODFOED  OIECUIT  COUET. 

January  10,  1872. 

Opinion  of  the  Coubt  by  Judge  Peyob: 

The  construction  of  the  fifth  clause  of  the  will  of  Samuel 
Nuckols  is  the  only  question  presented  in  this  controversy.  This 
clause  of  the  will  is  as  follows :  "In  consequence  of  sundry  amounts 
of  money  loaned,  and  paid  out,  for  our  son  George  L.,  and  he  to 
secure  the  same  to  me,  did,  deed  a  large  number  of  lots,  in  the 
town  of  Faubant,  in  the  State  of  Minnesota,  to  me,  as  the  deeds 
now  in  my  possession  will  show.  Now,  as  I  have  charged  to  said 
George  L.,  in  my  account  book  referred  to,  the  amoimts  so  loaned, 
and  advanced  to  him,  as  so  much  of  my  estate,  and  for  the  same 
purpose  I  have  received  recently  of  William  M.  Butts  of  Memphis 
a  deed  for  some  seventy-five  or  eighty  acres  of  land  lying  near 
Baleigh,  Shelby  county,  Tennessee,  it  is  my  will  and  desire  that 
my  executor,  hereinafter  named,  convey  to  Sarah  C,  wife  of  said 
George  L.,  said  lots  in  Faubant,  Minnesota,  and  that  he  also  con- 
vey said  tract  of  land  as  named  above  in  Tennessee  to  the  trustee 
named  above,  for  the  use  and  benefit  of  the  children  of  said  George 
L.  I  here  state  that  four  of  said  lots  in  Faubant  Minnesita,  have 
been  sold  by  me,  and  the  proceeds  paid  over  to  said  Sarah  C.    And 
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I  desire  that  any  expenses  or  taxes,  that  may  be  due  at  my  decease, 
be  paid  to  my  executor  when  he  conveys  the  same  to  Sarah  0.  and 
her  children."  The  devisor's  son,  George,  seems  to  have  been  un- 
fortunate in  his  business  affairs,  as  the  will  recites,  and  his  father 
mistrusting  his  ability  to  manage  his  portion  of  the  estate  or  by 
reason  of  his  pecuniary  embarrassments,  undertakes  to  secure  to 
this  son  for  his  benefit,  and  that  of  his  wife  and  children  certain 
property.  This  property,  which  consists  of  one-fourth  of  his  estate, 
after  equalizing  all  the  children  by  charging  them  with  advance- 
ments made  them,  he  devises  to  a  trustee,  to  be  held  in  trust  fcr 
the  use  of  his  son,  and  his  family,  including  his  son's  wife,  anJ  in 
no  event  to  be  made  liable  for  his  son's  debts.  This  devise  is  con- 
tained in  the  third  clause  of  the  will.  Now  the  devisor,  after 
thus  securing  his  son's  family  in  this  properly,  proceeds  in  the  fif rii 
clause  of  the  will  already  quoted  to  devise  the  town  lots  in  Minne- 
sota and  the  Tennessee  land.  The  town  lots  he  devises  specially 
and  imconditionally  to  Mrs.  Nuckols,  his  son's  wife,  in  her  own 
right  and  directs  her  executor  to  make  her  a  conveyance,  and  in  the 
disposition  of  the  Tennessee  land,  he  directs  it  conveyed  to  ille 
trustee  named  in  the  third  clause  of  the  will  for  the  benefit  of  his 
son's  (George)  children.  After  making  these  devises  he  pro- 
ceeds to  direct  his  executor,  in  the  latter  part  of  this  fifth  ckuse, 
what  he  must  require  of  these  devises,  before  he  executes  the  con- 
veyances, and  that  is,  he  must  be  paid  what  expenses  and  taxes  has 
been  paid  out,  on  account  of  these  lands,  when  he  conveys  the  same 
to  Sarah  C.  and  her  children.  What  he  means  by  this  direction  to 
the  executor  (and  it  is  a  mere  direction  and  not  a  devise)  is,  tliat 
he  must  require  this  payment  of  expenses,  when  he  oonveys  the  lots 
to  Mrs.  Nuckols,  and  the  Tennessee  land  to  the  children.  This 
construction  of  the  will  is  fortified  by  an  additional  statement  of 
the  devisor  to  be  found  in  the  same  clause,  where  he  says  he  Las 
sold  four  of  the  lots  and  paid  to  Sarah  C.  the  proceeds,  showing 
clearly  his  intention  that  she  should  be  the  sole  owner  of  these  IjIs. 
The  judgment  of  the  court  below  is  affirmed. 

Porter  &  Wallace,  for  appellants. 
Thornton  &  Amsden,  for  appellee. 
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The  Bank  of  Kentucky  and  Othees  v.  James  Bright^  &c. 

Bvidenoe — ^Burden  of  Proof— Action  on  Note. 

Onus  on  one  charging  fraud,  to  establish  same. 

Creditor*— Securing  Gaim. 

When  diligence  in  securing  debt,  not  fraudulent  as  to  ther  creditors. 

APPEAL  FBOM  SHELBY   CIBCUIT  OOUBT. 

May  18,  187L 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  note  which  Snook  held  against  James  Bright  and  which  the 
latter  admitted  to  be,  not  only  genuine  but  unpaid,  except  as  to  five 
hundred  dollars,  established  at  least  a  prima  fade  case  in  favor  of 
Snook;  as  to  the  existence  of  his  debt  to  the  amoimt  uncontro* 
verted;  hence,  as  the  appellants  based  their  right  to  the  relief 
sought  by  them  upon  the  ground  that  the  note  was  fabricated  by 
the  parties  for  the  fraudulent  purpose  of  enabling  Snook  to  sub- 
ject to  its  payment  all  the  property  of  Bright  and  to  hold  it  for  * 
benefit  of  the  latter  and  thereby  prevent  his  real  creditors  from 
collecting  their  debts,  all  of  which  Snook  denied,  the  onus  was 
upon  them  to  establish  that  these  charges  were  well  foimded  by 
satisfactory  evidence. 

We  are  not  of  the  opinion  that  the  testimony  in  the  cause  justifies 
this  conclusion,  but,  upon  the  contrary,  it  seems  to  us  that  it  rather 
preponderates  in  favor  of  the  existence  of  an  indebtedness  by 
Bright  to  Snook  of  a  sum  approximating  the  amount  of  the  judg- 
ment rendered  in  his  favor. 

We  are  also  of  opinion  that  the  evidence  fails  to  establish  a 
fraudulent  combination  between  Snook  and  Bright  to  manufacture 
in  favor  of  the  former  grounds  of  attachment,  and  thereby  to 
enable  him  to  acquire  priority  over  Bright^s  other  creditors. 

Much  stress  is  laid  upon  the  conversation  had  by  Bright  with 
Basket,  and  it  is  attempted  to  be  made  to  appear  that  immediately 
thereafter  Snook  hunted  up  Basket  and  enquired  of  him  as  to  said 
conversation.    But  the  statements  of  Basket  establish  no  such  fact. 
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He  did  not  meet  with  Snook  until  after  he  had  attached,  and  when 
they  did  meet,  Snook  made  no  enquiries  of  him  touching  his  litiga- 
tion with  Bright,  but,  upon  the  contrary,  the  witness  without  being 
solicited  made  a  voluntary  statement  to  him  that  he  (the  witness) 
thought  that  the  attachment  could  be  sustained.  And  then  and 
not  till  then,  did  Snook  inquire  what  he  knew  about  it.  And  all 
this  occurred  some  considerable  time  after  Bright  had  been  to  the 
home  of  Basket,  possibly  within  a  very  few  days  of  a  month. 
Nor  does  the  fact  that  Snook  met  with  the  deputy  clerk  upon  his 
return  from  Bright's  after  taking  his  acknowledgement  of  the  deed 
to  Nutes,  establish  the  fact  that  Snook  knew  what  was  going  on 
and  that  he  was  waiting  for  the  return  of  the  deputy,  in  order  that 
the  latter  might  retail  to  him  the  conversation  between  himself 
and  Bright 

It  appears  that  the  deputy  had  been  sent  for  by  Bright  several 
days  before,  and  it  does  not  appear  that  he  had  set  apart  or  desig- 
nated any  day  certain  upon  which  he  would  go,  and  it  was,  there- 
fore, impossible  that  Bright  and  Snook  could  have  so  arranged  the 
matter  as  to  have  had  the  pretended  creditor  at  the  depot  awaiting 
the  information  which  would  warrant  him  in  serving  out  his  at- 
tachment. 

Considering  all  the  testimony  in  the  cause,  we  conclude  that 
S!nook  by  reason  of  his  being  the  largest  creditor  of  a  debtor  known 
to  be  in  failing  circumstances  was  thereby  induced  to  exercise 
greater  vigilance  than  the  appellants  in  looking  after  his  interests 
and  that  the  result  of  this  vigilance  was  the  discovery  by  him  that 
his  debtor  had  left  the  coimty  of  his  residence  to  prevent  those  of 
his  creditors  who  were  suing  from  having  process  served  upon  him, 
and  that  he  was  attempting  to  dispose  of  his  property  for  the  pur- 
pose of  hindering  and  delaying  his  creditors  in  the  collection  of 
their  debts,  and  that  acting  upon  this  information  he  secured  a 
priority  which  the  court  below  was  bound  to  respect 

Wherefore,  the  judgment  is  affirmed. 

« 

Wheatj  Roberts,  for  appellant. 
Caldwell  &  Harwood,  for  appellee. 
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R.  H.  Abkenburgh  v.  W.  T.  Shobt. 

Partnership— Liability  for  Debt  for  Firm. 

While  facts  that  S.  by  his  conduct  and  conversation  held  himself  out 
to  the  public  as  a  partner  of  a  firm,  it  will  not  have  the  effect  of  makin^i^ 
property  in  his  possesaion  liable  for  the  payment  of  debts  ocmtracted  by 
him  years  before  the  plaintiff  had  any  connection  with  himu 

Same — ^Written  Agreement  as  Evidence  of  Agency. 

One  relying  on  a  written  agreement,  which  shows  S.  to  be  merely  an 
agent,  can  not  subsequently  claim  S.  to  have  been  a  partner  and  rely 
on  the  writing  to  prove  same. 

APPEAL  FBOM  MCLEAN  CIBCUIT   COUBT. 

April  26,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay  : 

No  reason  is  assigned  why  Short  resorted  to  a  petition  in  equity 
instead  of  proceeding  by  motion  upon  the  bond  executed  to  suspend 
the  sale  under  his  execution,  as  provided  for  by  section  716  of  the 
Civil  Code. 

There  was,  however,  no  objection  taken  in  the  circuit  court  to 
the  mode  of  proceeding  adopted,  hence  such  objection  can  not  be 
made  available  in  this  court.  The  only  material  issue  presented 
by  the  pleadings  is  as  to  whether  or  not  Sproy  and  Arkenburgh 
were  partners.  Short  specifically  alleges  that  they  were  partners, 
and  that  by  reason  of  their  partnership  Sproy  owned  one-half  of 
the  tobacco  levied  on.  The  answer  of  the  appellants  directly  con 
troverts  both  of  these  propositions. 

The  only  evidence  tending  to  establish  the  partnership  is  the  fact 
that  the  business  was  conducted  in  the  name  of  A.  Sproy  &  Co., 
and  that  Sproy,  by  his  conduct,  and  conversation,  held  himself  out 
to  the  public  as  a  partner.  These  facts  of  themselves  woidd  be 
sufficient  to  make  him  responsible  for  the  payment  of  the  debts 
contracted  by  the  concern,  but  we  can  not  admit  that  they  could 
have  the  legal  effect  of  making  the  property  in  his  possession  liable 
for  the  payment  of  debts  contracted  by  him  years  before  Arken- 
burgh had  any  connection  with  him,  unless  the  parties  seeking  to 
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subject  the  property  were  able  by  other  and  competent  evidence  to 
establish  that  a  partnership  actually  did  exist 

It  is  not  shown  that  Arkenburgh  had  any  knowledge  of  the 
fact  that  Sproy  was  conducting  the  business  in  his  own  name,  nor 
that  he  had  information  of  the  fact  that  Sproy  claimed  to  be  his 
partner. 

Sproy's  employes,  whose  depositions  were  taken  by  the  appellee, 
did  not  regiard  Sproy  a  partner  in  the  concern,  although  it  was  con- 
ducted in  his  name,  for  the  very  good  reason  that  they  knew  him 
to  be  hopelessly  insolvent  and  wholly  unable  to  raise  any  part  of 
the  large  sums  of  money  being  used  in  the  purchase  of  tobacco. 

Again,  if  the  fact  that  S'proy  held  himself  out  as  a  partner,  and 
conducted  the  business  in  his  own  name,  can  be  used  as  evidence 
against  the  appellant.  Then  certainly  the  written  agreement  be- 
tween Arkenburgh  and  Sproy,  which  is  signed  by  both  parties, 
and  which  seems  to  have  been  read  upon  the  trial  of  this  cause 
without  objection  is  competent  and  convincing  in  his  favor,  this 
writing  establishes  conclusively  that  Sproy  was  a  mere  agent, 
acting  for  the  appellant,  having  no  interest  whatever  in  the  tobacco 
being  purchased  and  shipped.  It  is  true  that  the  terms  of  this 
agreement  were  afterwards  changed  by  an  oral  contract,  but  that 
change  had  reference  to  the  manner  in  which  the  business  was  to 
be  conducted  and  was  not  intended  and  did  not  give  Sproy  an 
interest  in  the  business  or  the  tobacco. 

Ckmsidering  all  the  evidence  in  the  record,  we  are  of  opinion  that 
the  appellee  failed  satisfactorily  to  establish  the  existence  of  the 
partnership. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instruc- 
tions to  dismiss  Short's  petition. 

Owen,  far  appellant. 
Baker,  for  appelee. 
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Chables  Bbown  v.  Samuel  Habpeb. 

Fraudulent  Conveyance. 

Evidence  of  good  faith  in  purchase  and  payment  by  third  party. 

APPEAL  FBOM   NELSON   CIBCUIT   COUBT. 

January  2,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay  : 

The  deposition  of  Foreythe,  which  seems  to  have  been  improp- 
erly rejected,  establishes  very  conclusively  that  Brown  did  make 
a  cash  payment  of  three  hundred  dollars  on  the  mill  property,  and 
there  is  no  evidence,  whatever,  tending  to  show  that  the  two  notes 
for  the  deferred  payments  which  were  transferred  to  Graves  were 
received  by  him  in  pursuance  to  any  fraudulent  agreement  between 
any  or  all  of  the  parties. 

Graves  proves  further  that  the  timber  he  delivered  at  the  mill 
after  the  date  of  Brown's  purchase  was  delivered  in  pursuance  to 
a  contract  made  with  Brown. 

The  evidence  fails  to  show  that  any  relationship  or  intimacy 
existed  between  Brown  and  Forsythe,  or  that  Brown  had  at  the 
time  of  his  purchase  any  knowledge  of  the  existence  of  appellee's 
debt 

Considering  the  character  of  the  property  sold,  we  are  of  opinion 
that  the  change  of  possession  was  sufficiently  proven. 

It  was  doubtless  the  purpose  of  Forsythe  in  making  the  sale  of 
the  mill  property  to  evade  the  judgment  of  the  debt  of  Harper,  but 
as  the  evidence  fails  to  connect  Brown  with  any  participation  in 
or  knowledge  of  such  fraudulent  intent,  it  seems  to  us  that  the 
court  erred  in  disregarding  his  purchase,  and  subjecting  his  prop- 
erty to  the  payment  of  said  debt 

TJnlike  the  case  of  White,  &c.,  vs.  Gates,  7  Dana  357,  the  evi- 
dence before  us  does  not  incline  the  mind  to  the  conclusion  that 
the  conveyance  was  fraudulent  as  to  Brown.  We  are  of  opinion 
that  the  judgment  of  the  court  below  was  erroneous,  and  the  same 
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is  hereby  reversed,  and  with  instructions  to  dismiss  the  petition 
of  appellee  as  to  Brown. 

McKay,  for  appellant 
Hardin,  Grigsby,  for  appellee. 


Susan  Bailey's  Heibs,  &c.^  v,  Uriah  Cottle. 

Ejectment — Foredoeure — ^Instructiona  as  to  Costs. 

Under  a  prayer  of  a  petition  for  a  judgment  for  land,  and  for  $300.00 
for  being  kept  out  of  land,  an  instruction,  *'If  the  jury  find  for  the 
plaintiff  they  may  also  find  for  him  in  damages  the  reasonable  rent  of 
the  land  and  extra  costs  of  prosecuting  this  suit  not  exceeding  $300.00." 
Held  to  be  improper,  as  no  extra  costs  can  be  allowed,  the  only  costs 
allowable  being  that  incidental  to  the  suit. 

APPEAL  FROM  MORGAN  CIRCUIT  COURT. 

April  14,  1871. 

Opinion  of  the  Court  by  Judge  PiiTERs: 

Whether  or  not  the  unsold  part  of  the  80-acre  tract  and  the  50- 
acre  tract  were  sold  under  the  Bumes'  judgment  of  foreclosure, 
and  whether  they  were  included  in  his  mortgage  were  facts  proper- 
ly submitted  to  the  jury,  and  instruction  *'No,  1,"  given  by  the 
court  in  relation  to  that  issue  is  unobjectionable.     . 

But  instruction  "No.  2/'  given  for  appellee,  is  certainly  novel, 
and  can  not  be  approved  by  this  court.    It  reads  as  follows : 

If  the  jury  find  for  the  plaintiff  they  may  also  find  for  him  in 
damages  the  reasonable  rent  of  the  land  "and  extra  costs  of  prose- 
cuting this  suit,  not  exceeding  three  hundred  dollars." 

The  prayer  of  the  petition  is  for  a  judgment  for  the  land,  and 
for  three  hundred  dollars  for  being  kept  out  of  possession. 

Before  the  adoption  of  the  Civil  Code,  in  an  action  of  ejectment 
for  the  recovery  of  real  estate,  a  judgment  for  damages  for  rents 
and  for  the  land  could  not  be  united,  but  after  the  party  had 
judicially  established  his  right  to  the  land,  he  could  not  be  united. 
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he  ooiild  bring  his  action  for  mesne  profits,  but  now  he  may  unite 
a  prayer  for  the  profits  with  the  one  for  the  land  and  recover  both 
in  one  action,  but  we  are  not  aware  of  any  law  statute  or  other 
common,  authorizing  the  jury  to  include  in  their  verdict  extra 
costs ;  that  is  an  undefined  and  broad  expression ;  even  more  than 
the  fees  of  attomevs  mi2:ht  be  included.  There  is  no  edidence  in 
this  case  of  any  extra  costs  that  appellee  was  put  to,  and  the 
instruction  leaves  the  jury  unlimited  discretion  to  say  what  they 
will  find  for  extra  costs  r^ardless  of  and  without  any  evidence 
on  the  subject. 

The  jury  assessed  $83  in  damages  whether  it  was  for  mesne 
profits,  or  for  extra  costs  does  not  appear,  nor  can  we  know,  and 
judgment  was  rendered  therefor;  if  it  had  appeared  that  it  was 
for  the  profits  alone  we  would  not  be  disposed  to  interfere. 

The  costs  allowed  by  law  to  the  successful  party  are  incidents  to 
the  judgment  the  court  includes  them  therein,  and  there  is  no  neces- 
sity for  any  instruction  in  relation  to  them ;  but  as  the  jury  in  this 
case  had  nothing  to  do  with  extra  costs,  instruction  No.  2  was 
erroneous,  and  the  judgment  in  consequence  thereof  must  be  re- 
versed. 

Instruction  No.  1  asked  by  appellant  was  in  substance  given  in 
instruction  No.  1  for  appellee,  and  was  properly  overruled  as  were 
all  the  others  asked  by  appellant;  but  for  the  error  in  giving  in- 
struction No.  2  for  appellee  as  before  indicated  the  judgment  is 
reversed  and  the  cause  is  remanded  for  a  new  trial  and  for  further 
proceeding  consistent  herewith. 


Hazelrigg,  for  appellants. 
Cooper  for  appellee. 


V.  S.  BoissEAu  V.  Town  of  Franklin. 

Taxation — ^Appeals  from— Jurisdiction. 

Under  a  sale  for  taxes,  of  personal  property,  no  appeal  lies  under  Civi^ 
Code  section  16,  where  the  amount  involved  is  less  than  the  statutory 
amount. 

APPEAL  FROM  SIMPSON  CIRCUIT  COURT. 

May  9,  1871. 
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Opinion  of  the  Couet  by  Judge  Lindsay  : 

The  relief  sought  in  this  action  was  to  restrain  the  sale  of  the 
plaintiff's  horse  which  had  been  levied  on  by  the  marshal  of  the 
town  of  Franklin  to  satisfy  certain  taxes  alleged  to  be  due  from 
him  to  said  town,  and  to  enjoin  the  town  from  proceeding  in  any 
other  manner  to  distrain  for  or  enforce  the  collection  of  the  same. 

It  appears  from  the  record  that  the  amount  of  said  taxes  was  the 
sum  of  eighteen  dollars  and  thirty-seven  cents  ($18.37),  and  that 
this  was  the  whole  amount  in  controversy. 

Under  the  construction  frequently  given  by  this  court  to  the 
sixteenth  section  of  the  Civil  Code  as  amended,  no  appeal  can  Le 
prosecuted  to  the  court  of  appeals  where  the  amount  in  controversy 
is  less  than  fifty  dollars,  except  in  cases  in  which  the  title  to  real 
estate  is  involved,  or  in  some  way  called  in  question. 

Therefore,  having  no  jurisdiction  of  the  matter,  both  the  appeal 
and  cross-appeal  are  dismissed. 

Wilkinson,  for  appellant. 
Bush,  for  appellee. 


John  Beavan^  &o.,  v.  N.  T.  Berry^  Trustee^  &c. 

Husband  and  Wife — ^Tenants  of  Bntirety. 

Right  of  survivor  to  take,  and  convey. 

APPEAL  FROM  MARION  CIROUIT  COURT. 
January  17.  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

As  to  two-thirds  of  the  land  conveyed  by  Hagan,  and  Berry  and 
wife  to  Jarboe  and  wife,  took  as  tenants  of  the  entirety,  that  con- 
veyance was  made  in  1827 y  before  the  adoption  of  tJie  Revised 
Statutes. 

By  the  stem  rule  of  law  established  by  a  current  of  authorities, 
coming  down  to  1868,  the  last  reported  case  on  the  question  being 
Simmons,  etc.,  vs,  McKay,  etc.,  5  Bush  25,  the  surviving  grantee 
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under  deeds  of  this  character  is  entitled  to  the  estate.  The  case  of 
Babhit,  etc.,  vs.  Scroggin,  etc.,  1  Duvall,  is  very  similar  to  this  in 
its  facts,  and  tn  that  case  the  husband  having  survived  was  ad- 
judged entitled  to  the  estate. 

As  it  appears  that  W.  Jarboe  survived  his  wife,  he  thereby  be- 
came entitled  to  two-thirds  of  the  land  under  the  deed  of  Hagan 
and  Berry  and  wife,  which,  by  his  conveyance,  passed  to  his  trustee. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  herewith. 


Nohle,  for  appellants. 
Harrison,  for  appellees. 


James  Boon  v.  Mary  Givens. 

Dower — Fee  Simple  Estate. 

The  acceptance  of  a  vendee,  of  a  husband's  conveyance,  while  having 
the  effect  to  estop  the  purchasers  vendees  from  denying  the  husband  had 
title,  it  can  not  be  construed  into  an  admission  that  he  held  such  an  estate 
in  the  land  as  will  entitle  his  surviving  wife  to  dower,  without  proof  by 
her  that  he  was  seized  and  possessed  of  the  land  in  fee  simple. 

APPEAL  FROM   NELSON    CIRCUIT   COURT. 

January  16,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay  : 

The  petitioner  in  this  action  alleges  that  her  deceased  husband 
was,  on  the  20th  of  September,  1826,  upon  which  day  he  made  the 
conveyance  to  Stanislaus  Burche,  "seized  and  possessed  of  the  two 
tracts  of  land  out  of  which  she  claims  dower.  Whether  or  not  he 
was  seized  of  an  estate  in  fee  simple  in  said  land  is  not  directly 
charged.  The  answer,  however,  distinctly  and  unequivocally  de- 
nies that  he  was  ever  at  any  time  "seized  and  possessed"  of  said 
lands  at  all. 

There  is  no  proof  in  the  record  tending  to  show  that  the  hus- 
band of  the  appellee  was  at  any  time  during  the  coverture  in  the 
actual  possession  of  the  lands.  Nor  that  he  had  title  of  nnv  kind 
to  the  same. 

The  acceptance  of  Burche  of  the  husband's  conveyance  may 
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have  the  effect  of  estopping  those  who  hold  under  him  from  den\  - 
ing  that  he  had  title  of  some  kind,  but  it  can  not  be  construed 
into  an  admission  that  he  held  such  an  estate  in  the  lands  as  will 
entitle  his  surviving  wife  to  dower. 

Besides,  the  petitioner  signed  the  deed  to  Burche,  and  she  ad- 
mits in  her  petition  that  she  attempted  to  relinquish  her  potential 
right  of  dower  in  the  lands.  She  claims,  however,  that  she  did 
not  acknowledge  and  deliver  said  deed  in  the  manner  and  form 
required  by  the  statute  to  make  it  binding  upon  her.  As  she 
repudiates  the  paper  to  which  she  admits  she  was  a  party,  she 
can  not  in  a  court  of -equity  be  allowed  to  rely  upon  the  same  as 
sufScient  evidence  of  itself  to  authorize  her  to  recover  in  a  pro- 
ceeding of  this  kind. 

We  are  of  opinion  that  the  record  before  us  does  not  show  that 
George  Given,  deceased,  was,  during  his  coverture  with  the  appel- 
lee, seized  of  such  an  estate  in  the  two  tracts  of  land  mentioned  in 
her  petition  as  under  the  law  entitled  her  to  dower. 

The  judgment  of  the  court  below  is,  therefore,  reversed,  and  the 
cause  remanded  for  further  proceedings  consistent  herewith. 

Johnson,  for  appellant. 

Muir  &  WicJcliffe,  for  appellee. 


R.  H.  Bishop  &  Co.  v,  M.  H.  McKee,  &c. 

Accounts — Acceptance  of  Note  as  Payment — ^Best  Evidence. 

For  an  account  of  M.  a  creditor  aocepted  through  his  agent,  the  note 
of  v.,  giving  the  following  receipt:  "Received  J.  T.  Vanarsdale's  note  one 
day,  date,  for  above  amount  being  in  full.  R.  M.  Bi&hop  &  Co.,  H.  C.  T." 
In  an  action  against  M.  on  the  account,  held,  the  reecipt  was  the  best 
evidence  of  the  acceptance  of  the  note  in  full  payment. 

Same — Payment. 

The  acceptance  on  an  account,  of  a  note  of  a  third  party,  is  a  good 
defense  of  payment  of  the  account. 

APPEAL  FBOM   MERCER   CIRCUIT   COURT. 
December  10,  1870. 


Bishop  &  Co.  v.  McKee,  &c.  571 

Opinion  of  the  Oouit. 

Opinion  of  the  Court  by  Judge  Hardin  : 

The  appellee,  M.  H.  McKee,  residing  in  Harrodsbiirg,  Ky.,  and 
conducting  a  retail  grocery  and  confectionary  business,  mainly 
through  the  agency  of  her  son-in-law,  James  S.  Vanarsdale,  became 
indebted  to  the  appellants,  who  were  wholesale  grocers  of  Cincin- 
nati, Ohio,  in  an  account  of  $1,716.68,  for  which,  in  June,  1866, 
H.  C.  Threlkeld,  their  authorized  agent,  accepted  the  promissory 
note  of  Vanarsdale  and  executed  and  delivered  to  him  for  Mrs. 
McKee,  the  following  receipt,  appended  to  a  statement  of  the 
acooimt:  "Received  J.  T.  Vanarsdale's  note  one  day — date  for 
above  amount  being  in  full.    R.  M.  Bishop  &  Co. — H.  C.  T." 

Without  cancelling  or  offering  to  return  the  note  of  Vanars- 
dale, but  assuming  to  hold  it  as  collateral  security  for  the  original 
debt,  the  appellants  instituted  this  suit  in  ^larch,  1869,  to  re- 
cover of  Mrs.  McKee  $1,000,  of  the  same  account,  and  sued  out 
an  attachment  against  her  property,  Vanarsdale  and  others  being 
made  parties  to  the  action  only  as  garnishees  and  claimants  of  the 
attached  effects. 

The  principal  ground  of  the  defense,  and  the  only  one  which 
we  need  to  consider,  was  that  the  acceptance  of  the  note  of  Van- 
arsdale constituted  a  valid  payment  and  satisfaction  of  the  origi- 
nal debt,  and  was,  therefore,  a  bar  to  the  action,  and  this  defense 
being  sustained  by  the  court,  the  petition  was  dismissed,  and  the 
attachment  discharged, "  and  the  plaintiffs  have  appealed  to  this 
court 

It  was  not  sought  to  avoid  the  settlement  made  by  Thelkeld,  as 
fraudulent,  nor  does  the  evidence  authorize  the  conclusion  that  it 
was  so;  but  the  main  question  in  relation  to  it  was  whether  the 
note  of  Vanarsdale  was  taken  as  a  satisfaction  and  in  payment  of 
the  account,  or  as  secul-ity  merely. 

The  testimony  of  Threlkeld,  taken  apparently  without  the  re- 
ceipt before  him,  and  which  is  not  consistent  with  its  tenor  and 
effect,  conduces  to  prove  that  the  adjustment  made  by  him  was 
not  intended  to  absolve  the  appellee  from  her  liability  on  the 
account,  but  the  plain  import  of  the  receipt,  as  well  as  some 
corroborative  evidence,  authorizes  an  opposite  conclusion:  and  as 
it  is  not  shown  nor  even  alleged  that  the  receipt  was  executed  un- 
der any  mistake  as  to  what  it  contained,  we  must  regard  it  as 
furnishing  the  best  evidence  of  the  agreement  of  the  parties. 
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The  acceptance  of  the  promissory  note  of  a  third  person  will 
generally  support  the  defense  of  payment ;  and  we  observe  nothing 
in  this  case  to  make  it  an  exception  to  this  general  rule  (2  Green- 
leaf  on  Ev.,  section  623 ;  Tomlin  vs.  McChord's  Admrs..  6  J.  J. 
Marshall  1 ;  Letcher  vs.  Bank  of  the  Commonwealth,  1  Dana  82). 

Wherefore,  the  judgment  is  affirmed. 

Hardin,  for  appellants. 

Kyle,  Thompsons,  Hardin,  J.  D.  Hardin,  for  appellees. 


Doc  Wabing  v.  Commonwealth. 

Elections— Proof  of  Vote. 

Upon  identification  of  one,  who  voted  at  a  certain  precinct,  it  is  proper 
to  permit  the  poll  books  to  be  read  as  evidence  to  the  jury  to  show  thst 
his  vote  was  recorded  and  counted. 

Same— Residence. 

The  statute  on  "residence,"  of  one  claiming  the  right  to  vote,  is  the 
place  where  the  family  of  a  married  man  resides,  unless  such  residence 
is  for  a  temporary  purpose  only.  If  the  family  is  permanently  at  one 
place,  and  he  transacts  business  at  another,  the  former  shall  be  his 
residence. 


APPEAL  FBOM  GEEENUP  CIRCUIT  COURT. 

November  7,  1871. 

Opinion  op  the  Court  by  Judge  Peyor  : 

Having  identified  appellant  as  Franklin  Warren,  who  voted  at 
the  Liberty  precinct  in  August,  1870,  it  was  proper  to  pennit  the 
poll  books  to  be  read  as  evidence  to  the  jury  to  show  that  his  vote 
was  recorded  and  counted. 

But  it  was  erroneous  to  instruct  the  jury  without  qualification 
that  the  place  where  a  married  man's  family  is,  is  his  residence. 

The  statute  on  the  subject  of  fixing  the  residence  of  an  individual 
claiming  the  right  to  vote  in  a  particular  precinct,  is  that  the  place 
where  the  family  of  a  married  man  resides  shall  generally  be  con- 
sidered his  residence  unless  the  family  so  resides  for  a  temporary 
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purpose.  If  his  family  is  permanently  in  one  place  and  be  trans- 
acted business  in  another,  .the  former  shall  be  his  residence. 

The  instruction  under  the  evidence  should  have  embraced  the 
foregoing  propositions  in  conformity  to  the  statute. 

1  Vol.  R.  S.,  pp.  434-435.  ' 

For  the  error  in  the  instruction,  therefore,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial  and  for 
further  proceedings  consistent  herewith. 

Halbert,  Thomas,  for  appella/nt. 


Joseph  Shawhan  v.  Joseph  Taylor  &  Wife. 

Dower— Wills. 

Allowance  to  widow  in  lieu  of  property  required  by  statute,  except  as 
to  that  which  is  exempt. 

APPEAL  FBOM  HABBI80N  CIRCUIT  COURT. 

June  27,  1871. 
Opinion  of  the  Court  by  Judge  Hardin: 

Under  the  will  of  Daniel  Shawhan,  the  Misses  Rule  were  en- 
titled to  the  principal  sum  placed  in  his  hands  by  their  father  for 
their  benefit  and  interest  thereon  from  the  testator^s  death,  the 
interest  up  to  that  time  only  being  withheld  for  expenses,  it 
appearing  that  he  did  not  intend  to  charge  them  more;  and  the 
devise  of  100  acres  of  land  to  each  of  them  not  being  a  satisfaction 
of  the  debt  according  to  our  construction  of  the  will.  It  results 
that  the  court  erred  in  failing  to  allow  the  appellant  credit  by  the 
sum  due  to  the  Misses  Eule  which  he  seems  to  have  paid. 

As  to  the  allowance  of  $500  to  Mrs.  Taylor  in  lieu  of  the 
property  required  by  the  statute  to  be  set  apart  to  a  widow,  the 
judgment  is  right,  according  to  the  case  of  Newman  vs.  Winlock, 
Admr.,  &c.,  3  Bush  241,  to  which  we  adhere,  unless  Mrs.  Taylor 
received  other  property  or  money  equivalent  to  the  exempted 
property,  without  charge,  which  may  be  further  investigated  on 
the  return  of  the  cause,  as  may  be,  also,  the  question  as  to  the 
item  of  $504.66,  for  money  in  bank,  as  to  which  the  judgment  is 
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complained  of  by  the  appellant.  As  to  errors  assigned  on  tho 
cross-appeal,  no  ground  of  reversal  is  perceived.  The  demurrer 
to  the  second  paragraph  of  the  petition  was  properly  sustained,  if 
not  for  an  estoppel  shown  by  it  in  the  sale  and  conveyance  to  the 
appellant,  for  the  defect  of  parties  defendant  to  litigate  the  ques- 
tion of  dower,  and  the  question  as  to  the  rent  of  the  land  under  its 
apportionment  was  settled  correctly  and  on  the  true  basis. 

Wherefore,  for  the  single  error  indicated,  the  judgment  is 
reversed  on  the  appeal,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion,  and  the  judgment  i^ 
affirmed  on  the  cross-appeal. 

A,  H.  Ward,  for  appellant. 

J.  Q.  Ward  and  Trimble,  for  appellee. 


WiLIIELM  VaNDRIE  V.  ELIZABETH  MaGEL. 

Wills — ^Undue  Influence — ^Improper  ReUticms — ^Revocation  of  Former  Will. 

APPEAL   FROM   JEFFERSON    CIRCUIT   COURT,   C.    P.   DIVISIONS. 

June  8,   1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

Admitting  the  fact  that  at  the  date  of  the  papers  purporting  to 
have  been  executed  on  the  24th  and  25th  of  March,  1869,  William 
Magel,  though  near  his  death,  was  not  mentally  incompetent  to 
make  a  valid  testamentary  disposition  of  his  property;  and  con- 
ceding, also,  that  if  the  first  of  those  papers  was  valid,  it  would 
constructively  operate  to  revoke  the  will  of  1866.  We  are  con- 
strained to  conclude,  after  a  careful  consideration  of  all  the  evi- 
dence, that  the  judge  of  the  court  of  common  pleas,  by  whom  the 
case  was  tried  without  a  jury,  properly  established  the  will  of 
1866,  which  was  unquestionably  the  true  will  of  the  testator 
unless  revoked. 

An  elaborate  statement  or  view  of  the  evidence  is  not  deemed 
necessary ;  it  may  suflBce  to  say  that  it  sustains  the  conclusion  that 
the  paper  written  and  signed  on  the  24th  of  March,  1869,  was  the 
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result  of  an  undue  influence  and  advantage  which  the  appellant 
and  her  sister  and  brother-in-law,  Wilkerson,  had  and  exercised 
over  the  testator;  and  that  notwithstanding  his  improper  relations 
with  the  appellant,  he  would  not,  in  health  and  the  free  exercise 
of  his  own  wishes  and  judgment,  have  given  her  his  estate  without 
having  married  her,  and  without  canceling,  or  even  attempting 
expressly  to  revoke  his  will  of  1866,  in  favor  of  the  grand-children 
of  his  deceased  wife,  to  whose  labor  and  economy,  it  appears,  the 
accumulation  of  his  property  was  in  a  great  measure  due. 
merefore,  the  judgment 'is  affirmed. 

Brairdette  &  Durrett,  for  appellant. 
Elliott,  Atchison  &  Joseph,  for  appellee. 


G.  W.  Slaughteb  v.  Wm.  A.  Looney. 

War— Military  Authority. 

One  taking  property,  without  compensation  to  the  owner,  acting  under 
a  superior  officer,  can  not  excuse  himself  on  the  ground  that  he  was  act- 
ing in  obedience  to  orders  actual  or  constructive,  unless  it  was  under 
coercion. 

APPEAL  FROM  CALLOWAY  CTECUIT  COURT. 

September  9,  187L 

Opinion  of  the  Court  by  Judge  Hardin  : 

J^either  the  pleadings  nor  the  evidence  presented  any  question 
as  to  the  existence  of  a  public  or  military  necessity  for  the  taking 
and  appropriation  by  the  appellant  of  the  mare  in  controversy  to 
the  public  use;  hence  there  was  no  reason  for  giving  any  instruc- 
tion on  that  question.  Nor  was  it  proper  to  instruct  the  jury,  if 
there  had  been  any  evidence  to  authorize  the  conclusion  that  appel- 
lee took  the  mare  under  the  orders  of  a  superior  oflScers,  that  such 
orders  protected  him  from  responsibility  in  any  event.  If  the 
mare  was  the  private  property  of  the  appellant,  and  not  the  subject 
of  capture,  as  being  used  in  the  war  by  an  antagonist  enemy,  and 
the  appellee,  though  acting  in  a  military  service  of  the  United 
States,  took  her  without  compensation  to  the  owner,  and  without 
his  consent,  there  being  no  military  necessity  for  doing  so,  he 
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oould  not  excuse  himself  on  the  ground  that  he  ax^ted  in  obedience 
to  orders,  actual  or  constructive,  unless  the  power  under  which  he 
acted  amounted  to  coercion,  and  forced  him  to  do  what  he  did ;  for, 
as  a  general  rule,  an  unlawful  act  can  not  be  justified  or  excused 
by  unlawful  command  to  do  it.  Therefore,  according  to  the  facts 
disclosed  in  this  record,  the  appellee  could  only  have  excused  him- 
self for  taking  and  appropriating,  or  causing  to  be  appropriated 
the  mare  ridden  by  Jackson  Slaughter,  on  the  ground  that  she  was 
captured  by  Slaughter,  being  used  by  him  in  the  service  of  the 
army  in  the  war  against  the  United  States  (Hague  vs.  Penn,  3 
Bush  663,  and  authorities  there  cited). 

Wherefore,  the  instructions  and  rulings  of  the  court  being  in- 
consistent with  the  foregoing  views  of  the  law  of  the  case,  the 
judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial  and 
further  proceedings  not  inconsistent  with  this  opinion. 

Brown  &  Miller,  for  appellant. 


Ben  Daven's  Exobs.  v.  Maby  Ash. 

Sea  Judicata— Judgment. 

Former  judgment  a  bar  to  relief  sought.    Injunction  properly  dissolved. 

APPEAL  FBOM  NELSON   CIRCUIT  COUET. 

June  1,  1870. 

Opinion  of  the  Couet  by  Judge  Haedin  : 

The  agreement  of  T.  Ash  and  wife,  of  record  in  connection  with 
the  judgment  for  the  recovery  of  the  slave  Bedford,  as  we  construe 
it,  bound  them  in  consideration  of  the  judgment  to  account  for 
the  sum  of  $700  furnished  by  Ben  Davens  to  pay  for  land,  and 
$315,  as  the  price  of  Bedford,  as  advancements  in  the  settlement 
of  Daven's  estate,  when,  it  seems  to  have  been  contemplated,  that 
the  several  sons  of  Davens  would  also  account  for  nearly  like  sums 
advanced  to  each  of  them ;  but  we  do  not  think  it  was  understood 
by  the  parties  that  Ash  and  wife  should  account  for  said  advance- 
ments if  the  other  distributees  did  not  also  account  for  advance- 
ments.   But  the  whole  matter  was  afterwards  litigated  in  the  suit 
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for  a  settlement  and  distribution,  and  the  court  upon  its  con- 
struction of  Ben  Davens'  will,  decided  that  no  advancements 
should  be  charged  to  any  of  the  parties,  and  in  effect  decided  that 
Ash  and  wife  should  not  account  for  said  simis  of  $700  and  $315. 
The  suit  was  not  dismissed  as  to  them  without  prejudice,  as  seems 
to  have  been  supposed,  but  it  was  only  so  dismissed  as  to  the  right 
of  some  other  parties  than  Mrs.  Ash  and  the  executors.  That 
judgment  is,  in  our  opinion,  a  bar  to  the  relief  sought  in  this 
action,  and  for  that  reason,  at  least,  the  court  in  this  case  properly 
dissolved  the  injunction  and  dismissed  the  petition. 
Wherefore,  the  judgment  is  affirmed. 

Origahy,  far  appellant. 

Newman,  for  appellee. 


Smith  McElboy,  &c.,  v.  Robt.  C.  Palmee^  &c. 

Judgment — ^Appeal — Stare  Dedda 

Debt  payable  out  of  general  fund,  not  a  preferred  debt. 

APPEAL  FfiOM  WASHINGTON  CIRCUIT  COURT. 

March   10,   1870. 

Opinion  of  the  Court  by  Judge  Peters: 

The  court  below  adjudged  that  the  McElroys,  Smith,  and 
St>auldiiig'8  administrator  had  a  preferred  lien  on  the  one-third  of 
the  tract  of  land  conveyed  to  Mrs.  Palmer  by  the  late  Ben  Hardin 
after  Mrs.  Elliott's  part  was  set  apart  to  her,  that  being  the  inter- 
est of  Hal  Palmer  derived  by  descent  from  his  mother,  because 
he,  in  his  life-time,  had  become  responsible  to  them  for  their  debt, 
this  preference,  however,  was  subject  to  the  life  estate  of  his 
father,  Dr.  Palmer,  in  the  land.  This  preference  they  get  under 
the  judgment  first  rendered,  which  was  appealed  from,  and  was 
aflBrmed  by  this  court;  that  question,  therefore,  is  concluded  by 
the  former  adjudication. 

We  see  no  objection  to  the  judgment  so  far  as  Elliot  and  wife 
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are  concerned ;  they  got  what  was  adjudged  to  them  by  the  former 
decree. 

■Xor  was  it  erroneous  to  adjudge  to  the  McEdroys,  Smith,  and 
Spaulding's  administrator  their  full  pro  rata  of  their  debts  out  of 
the  estate  of  Dr.  Palmer  after  exhausting  the  proceeds  of  Hal 
Palmer^s  part  of  the  land,  that  fund  constituted  no  part  of  Dr. 
Palmer^s  estate,  but  was  independent  of  it,  and  after  being  re- 
duced by  the  proceeds  of  Hal  Palmer's  interest  in  the  land.  They 
were  entitled  to  their  proportionate  share  of  the  other  estate. 

Perceiving,  therefore,  no  error  thus  far  in  the  judgment,  it  is 
affirmed ;  but  the  claim  of  T.  R.  and  wife  for  the  $10  per  acre  on 
the  one-fourth  of  the  land  conveyed  bv  the  late  Ben  Hardin  to 
Mrs.  Palmer  was  not  a  preferred  debt,  it  was  payable  out  of  the 
general  fund,  and  is  payable  pro  rata  with  the  other  general  cred- 
itors, for  the  error  alone  of  giving  Hardin  and  wife  a  preference 
for  this  claim  over  the  general  creditors  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  judgment  in  conformity  hereto,  and 
this  judgment  on  the  cross-appeal  is  affirmed. 

Judge  Hakdin  not  sitting. 

Broune,  for  appellants. 

R.  &  F,,  Vt\  H.  Hays,  for  appellees. 


Jos.  B.  Wallingford  v.  Amos  Bassett's  Admr.,  &c. 

Bond  for  Title — Sale  of  Land — ^Rescission  of  Contract. 

Interest  not  allowed  for  longer  time  than  contract  authorized.    Pur- 
chaser not  bound  to  accept  deed,  different  from  contract  he  made. 

APPEAL   FROM    LEWIS    CIRCUIT    COURT. 
November  3,  1871. 

Opinion  of  the  Court  by  Judge  Hardin: 

The  bond  executed  by  Amos  Bassett  and  Willitt  and  Clary  and 
their  wives  to  the  appellant  does  not  import  a  sale  of  the  interests 
of  Joseph  Waring,  Mrs.  Johnson  and  the  children  of  Mrs.  Thomp- 
son, deceased,  nor  does  it  appear  that  there  was  any  contract,  writ- 
ten or  oral,  between  Waring  and  Johnson  and  wife  and  the  appel- 
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lant  for  the  &ale  of  their  interests  in  the  land;  and  no  sufficient 
reason  is  perceived  for  forcing  on  the  appellant  the  alternative  of 
either  accepting  the  deed  as  tendered,  including  those  interests, 
and  paying  for  them  at  the  contract  price  of  the  other  shares,  or 
submitting  to  a  rescission  of  the  contract  as  to  the  shares  which  he 
did  not  purchase;  and  the  judgment  is  in  that  respect  erroneous. 
It  is  also  erroneous  in  allowing  interest  on  the  debts  of  Mrs. 
Thompson's  representatives  for  a  longer  time  than  their  contract 
authorized. 

We  are  of  opinion  the  court  properly  held  the  appellant  bound 
by  the  statements  of  his  answer  showing  there  were  95  acres  and 
20  rods  of  the  land,  and  as  neither  the  appellant  nor  Mrs.  Thomp- 
son's children  sought  to  avoid  their  sale,  it  would  have  been  proper 
to  adjudge  a  specific  execution  of  the  contracts,  as  embracing  all  the 
land  except  the  interests  of  Waring  and  Johnson  and  wife,  and  to 
have  enforced  the  vendor's  lien;  provided  the  married  women 
insisted  in  proper  deeds  to  divest  themselves  of*  title ;  but  for  the 
reasons  we  have  sufficiently  indicated,  the  appellant  was  not  bound 
to  accept  the  deed  tendered,  which  expresses  a  different  contract 
from  that  which  he  made. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Andrews,  Thomas,  for  appellant. 
Halbert,  for  appellee. 


James  G.  Aenold  v.  Louis  Hall. 

Deeds. 

Execution,  delivery  and  acknowledgment  by  officer  of  bank.     Adverse 
possession  sufficiently  established. 

APPEAL  FBOM  KENTON  CIBCUIT  COUET. 

April  11,  1871. 

Opinion  of  the  Couet  by  Judge  Lindsay: 

The  possessory  title  of  the  Bank  of  the  United  States  to  the  lot 
of  land  in  controversy  was,  we  think,  suflSciently  established  by 
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proof  of  actual  poBseesion,  held  continuouslj  for  more  than  twenty 
years  by  said  bank  and  its  vendor^  Biddle. 

The  deed  from  Biddle,  the  president  of  the  bank,  to  Chester  and 
Mansfield,  executed  in  1835,  and  probably  acknowledged  before 
an  alderman  of  the  city  of  Philadelphia  (section  4,  of  an  Act  to 
amend  the  laws  regulating  conveyances,  approved  January  15th, 
1831,  Statute  Laws,  volume  2,  page  450),  and  if  such  acknowl- 
edgement were  not  sufficient  the  execution  of  said  deed  is  amply 
proven  by  the  witnesses,  Kirby  and  Mansfield,  the  latter  of  whom 
was  made  a  cempetent  witness  by  the  release  of  Hall. 

Thie  execution  and  delivery  of  the  deed  from  Ames  and  wife 
to  Hall  was  clearly  proven  by  the  subscribing  witness  Yenton,  and 
being  thus  proved  it  was  admitted  as  evidence  of  Hall's  title  as 
against  Arnold.    Allen,  &c,  vs.  Trimble,  4  Bibb  21. 

We,  therefore,  conclude  that  the  evidence  is  sufficient  to  uphold 
the  verdict  of  the  jury,  and  it  only  remains  to  enquire  whether  or 
not  the  instructions  of  the  court  to  the  jury  were  correct.  In- 
structions Nos.  1,  2  and  3,  given  at  the  instance  of  Hall,  as  qual- 
.  ified  by  instruction  No.  3,  given  upon  the  motion  of  Arnold,  are, 
in  our  opinion,  unobjectionable^  Instruction  No.  2,  asked  for  by 
Arnold,  was  properly  refused,  and  instruction  No.  1  was  also 
properly  refused  in  view  of  the  fact  that  No.  3  stated  the  law  upon 
the  subject  of  actual  adverse  possession  far  more  accurately  and 
with  greater  clearness. 

There  appears  to  be  no  error  in  the  record  prejudicial  to  the 
substantial  rights  of  appellant 

Wherefore,  the  judgment  is  affirmed. 

O'Eara,  for  appellant. 
Benton,  for  appellee. 


Amelia  E.  Babnabd  v.  Edw.  B.  Barnabd. 

HnslMmd  and  Wife-— Divorce. 

Where  evidence  does  not  show  for  six  months  last  past,  the  husband 
habitually  behaved  toward  the  wife  in  a  cruel  and  inhuman  manner,  ae 
to  indicate  a  settled  aversion  to  her,  etc.,  no  statutory  grounds  for  divorce. 

AFPSAL   FBOM   JBFFBESON    OIECUIT    COUBT^   OHANOEEY   BRANCH. 

May  10,  1871. 


Edwasds  v.  Cabteb^  &o.  581 

Opinion  of  the  Oourt. 


Opinion  op  the  Ooubt  by  Judge  Lindsay: 

This  record  develops  the  fact  that  upon  several  occasions  appel- 
lee has  treated  his  wife  with  inexcusable  harshness,  and  that  for 
some  months  before  their  separation  he  manifested  for  her  very 
little  affection*  It  is  very  clear  that  she  has  not  received  from 
him  that  degree  of  attention  nor  that  sympathy  she  had  a  right 
to  expecty  in  view  of  the  protracted  suffering  she  experienced  from 
the  unfortunate  malady  which  resulted  in  the  loss  of  one  of  her 
eyes. 

Stilly  the  testimony  in  the  case  does  not  justify  the  conclusion 
that  appellee  had  for  six  months  habitually  behaved  towards  her  in 
such  a  cruel  and  inhuTnau  manner  as  to  indicate  a  settled  aversion 
to  her,  and  to  destroy  permanently  her  peace  and  happiness,  nor 
that  his  conduct  and  threats  had  been  such  as  to  indicate  an  out- 
rageous and  ungovernable  temper  in  him,  such  as  to  probably  en- 
danger the  appellee's  life,  or  to  subject  her  to  personal  violence 
at  his  hands,  had  she  continued  to  live  with  him.  Hence,  no 
statutory  grounds  for  a  decree  of  divorce  seems  to  exist. 

While  it  seems  that  during  all  the  unfortunate  domestic  dis- 
agreements unfolded  by  the  evidence  before  us,  the  conduct  of  the 
appellant  has  been  blameless,  except  in  failing  to  return  to  her 
husband's  house  upon  her  arrival  at  Louisville  from  Cincinnati, 
the  courts  under  the  law  have  no  power  to  interfere  in  her  behalf. 
The  chancellor  did  not  err  in  dismissing  her  petition,  and  his 
judgment  must  be  affirmed. 

EUiott,  for  appellant. 
CarvUj  for  appellee. 


James  A.  Edwabds  v.  John  B.  Oaetee,  &c. 

Judicial  Sales— Sale  Bonds. 

A  conveyanoe  executed  in  obedience  to  an  order  of  court  is  a  sufficient 
confirmation  of  the  sale. 

APPEAL  FBOM  GBAVES  OIECUIT  OOUKT,  O.  P.  DIVISION. 

March  7,  1872. 
▼ol.  4— «7 
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Opinion  of  the  Court. 

Opinion  of  the  Coukt  by  Judge  Lindsay: 

Neither  the  judgment  nor  the  sale  deed  conveyance,  made  pur- 
suant thereto,  in  the  proceeding  by  the  statutory  guardian  of  ap- 
pellant for  the  sale  of  the  land  in  controversy,  were  void.  The 
facts  set  out  in  the  petition  gave  the  court  jurisdiction.  The  nec- 
essary bond  was  executed  to  secure  to  the  infants  the  proceeds  of 
the  sale  of  their  lands.  The  report  of  the  commissioners  was  in 
substantial  conformity  to  the  law.  The  failure  of  the  purchaser 
to  execute  the  bonds  required  to  be  given  by  the  judgment  did  not 
necessarily  render  the  sale  invalid. 

The  conveyance  executed  in  obedience  to  the  order  of  the  court 
was  a  sufficient  confirmation  of  the  sale. 

We  are  not  prepared  to  decide  from  the  facts  before  us,  that 
because  the  land  was  purchased  by  the  statutory  guardian  he  held 
the  title  in  trust  for  his  ward,  but  even  if  such  be  the  case,  his 
vendees  can  not  be  compelled  to  surrender  their  possession  in  a 
proceeding  like  this. 

The  sale  as  before  stated  was  not  void,  and  it  can  not  be  im- 
peached in  a  collateral  proceeding. 

Judgment  affirmed. 

L.  Anderson,  for  appellant 
Williams,  Tice  &  Miller,  for  appellees. 


Cypbian  p.  Mattingly  v.  Thos.  P.  Linthicum. 

Attorney  and  Client. 

Notes  deposited  as  collateral  security.    Collection  and  payment. 

APPEAL.  FROM  NELSON   CIRCUIT  COURT. 
December  20,  1871. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  facts  in  this  case  do  not  warrant  the  conclusion  that  Lin- 
thicum received  the  notes  deposited  with  him  by  Mattingly  in  the 
capacity  of  attorney.     We  are  satisfied  that  he  received  them  as 
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collaterals  to  hold  as  indemnity  on  account  of  his  suretyship  to 
Willit.  There  is  nothing  in  the  record  conducing  to  show  that  in 
the  matter  of  their  collection  and  in  the  application  of  their  pro- 
ceeds to  the  payment  of  Willit^s  note  he  failed  in  any  particular 
to  act  with  reasonable  prudence,  or  in  the  utmost  good  faith.  He 
is,  therefore,  not  responsible  for  the  amounts  he  was  not  aWe 
to  collect 

The  commissioner's  report,  however,  shows  that  there  remained 
in  his  hands  December,  1867,  the  sum  of  $66.66.  In  his  excep- 
tions he  complains  that  the  commissioner  made  errors  in  his  cal- 
culations prejudicial  to  him,  and  that  the  basis  of  some  of  these 
calculations  were  erroneous.  He  fails,  however,  to  point  out  spe- 
cifically these  errors.  The  court  below  did  not  pass  upon  these 
exceptions,  and  this  court  has  failed  to  discover  the  errors  alleged. 
We  are  of  opinion  that  judgment  should  have  been  rendered 
against  him  for  the  amount  mentioned. 

His  services  as  attorney,  although  not  specially  employed  to  sue, 
were  worth  far  more  to  appellant  than  the  amount  of  this  balance, 
but  Linthicimi  insists  that  by  express  contract  he  was  to  receive 
nothing  for  such  services,  except  the  attorney's  fee  allowed  against 
the  parties  sued. 

Judgment  reversed,  and  the  cause  remanded  for  proceedings 
consistent  with  this  opinion. 

Johnson,  for  appellant. 

Muir  &  Wickliffe,  for  appellee. 


F.  McCoEKHILL.  V.  W.   H.  Dix,  &c. 

Partnenfaip. 

Equal  division  of  payment.    Liability  for  proportion  of  debts,  out  af 
amount  not  paid  in. 

APPEAL   FROM   LOUISVILLE   CHANCERY. 
February  17,  1872. 

Opinion  of  the  Court  by  Judge  Lindsay  : 

It  is  made  to  appear  by  the  petition  of  the  appellee,  that  the 
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property  owned  by  Kennedy  at  the  time  McCorkhill  became  hid 
partner  was  valued  at  $6,000,  and  that  in  order  to  become  an 
equal  partner  in  the  same,  the  latter  agreed  to  pay  either  to  Ken- 
nedy or  to  certain  of  his  creditors  holding  liens  on  such  property 
the  sum  of  $3,000. 

Of  this  amount  he  paid  $1,000  in  cash. 

It  further  appears  that  out  of  the  profits  of  the  firm  the  debts 
of  Hall  and  others  against  Kennedy  to  the  amount  of  $2,603.  IG 
were  paid.  To  one-half  of  this  amount  McCorkhill  is  entitled  as 
a  credit  on  his  indebtedness  to  Kennedy,  which  leaves  the  accounts 
between  them  thus: 

Original  indebtness   $3,000.00 

Amount  paid  in  cash $1,000.00 

One-half  amount  paid  to  Hall  and  others. .   1,301.59 —  2,301.59 


Balance  still  due $    698.^1 

The  proceeds  of  the  agreed  sale  of  the  partnership  eflFects  were 
$2,657.45.  To  one-half  of  this  amount,  $1,328.72,  McCorkhill 
was  entitled,  but  from  this  amount  there  should  be  deducted  the 
$698.41  due  to  Kennedy  on  the  original  contract  of  partnership. 
This  sum  when  deducted  leaves  $640.31,  which  ought  to  have  been 
paid  over  to  McCorkhill  out  of  the  proceeds  of  said  agreed  sale. 

The  error  of  the  chancellor  grows  out  of  the  assumption  that 
McCorkhill  owed  the  firm,  when,  in  point  of  fact,  his  indebtedness 
was  to  Kennedy.  The  order  made  June  17th,  1870,  requiring 
McCorkhill  to  pay  into  court  $277.78  is  erroneous,  and  the  chan- 
cellor is  directed  to  set  the  same  aside,  and  hold  it  for  nought 
Further  proceedings  will  be  had  consistent  with  this  opinion. 

J.  0,  Wilson,  for  appellant, 
Bamett  &  Edwards,  for  appellees. 
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Opinion  of  the  Court. 


J.  E.  Hallam  v.  John  Cline. 
Judgment — Modification  on  Motion— Error  of  Lowet  Court. 

APPEAL  FBOM  CAMPBELL  CIRCUIT  COURT. 

September  14,  1870. 
Opinion  of  the  Couet  by  Judge  Robeetson  : 

As  the  record  does  not,  by  bill  of  exceptions  or  otherwise,  show 
the  evidence  heard  by  the  court,  we  must  presume  from  the  face 
of  the  judgment,  that  the  facts  authorized  the  judicial  recognition 
of  the  alleged  terms  of  the  oral  extension  of  the  lease,  and  con- 
sequently the  appellant's  right  to  reimbursement  of  the  cost  of 
the  improvements  made  by  him,  under  faith  in  that  contract  when 
repudiated  by  the  appellee. 

This  entitled  the  appellant  to  a  judgment  against  the  appellee 
for  the  excess  of  his  account  over  that  of  the  appellee,  according 
to  that  contract  for  $75  a  month,  which  was,  as  to  amount, 
altogether  reasonable.  Recognizing  that  contract,  the  circuit 
court  had  no  authority  for  charging  the  appellant  $35  a  month, 
and  especially  as  the  appellee  claimed  only  $30. 

We  therefore  adjudge  that  the  circuit  court  erred  in  not  mod- 
ifying  the  judgment  on  the  appellant's  motion,  and  that  oonse- 
quently  the  judgment  was  erroneous  as  to  the  appellant  and  not 
so  as  to  the  appellee. 

Wherefore  the  judgment  is  reversed  on  the  original  appeal 
only,  and  the  cause  remanded  with  instructions  to  render  judg- 
ment in  the  appellant's  favor,  according  to  the  principle  of  this 
opinion. 

HaUam,  for  appellant. 
Webster,  for  appellee. 
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Jesse  Fishback  v.  Isaac  S.  Crouch. 

Bills  and  Notes — 

Fraud  in  assignment  of  note,  when  order  given  for  part  of  same  known 
not  to  have  been  aooepted. 

APPEAL.  FROM  BOUEBOX  CIRCUIT  COURT. 

December  9,  1870. 

Opinion  of  the  Court  by  Judge  Robertson: 

As  the  appellant,  on  the  representation  by  the  appellee,  that 
he  was  the  assignee  and  owner  of  the  note  on  James  Henry,  paid 
him  $215  for  an  order  on  the  said  James  for  that  amount. 
If  that  representation  was  false,  the  appellee  was  guilty  of  a 
fraud  which  made  him  liable,  on  an  implied  promise,  to  refimd 
the  money  so  paid  to  him  by  the  appellant  And  if  the  appellee 
mas  assignee  and  owner  of  the  note,  he  was  guilty  of  a  fraud 
in  collecting  the  whole  amount  of  the  note,  or  contriving  to  have 
it  paid  to  the  obligee's  widow  when  he  knew  that  his  order  had 
not  been  accepted,  even  if  the  order  had  been  a  bill  of  exchange 
afid  he  had  no  notice  of  its  non-acceptance;  because  he  could 
have  lost  nothing  for  want  of  notice,  whether  he  owned  the  note 
or  not,  and,  on  that  hypothesis  also,  the  law  implied  a  promise 
of  restitution  to  l^e  appellant 

The  circuit  court  therefore  erred  in  its  instniction  for  the 
appellee,  inconsistent  with  this  opinion.  Wherefore  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new  trial. 

Hanson,  for  appellani. 
Davis,  for  appellee. 
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Opinion  of  the  Court. 


Abner  Davis  v,  Nicholas  Gwtnn. 

Judicial  Sales— Bond  of  Parchaaera^-Remedy  of  Co- Vendee— Action  by  Rule— 
Costs  for  Defending  Another  Suit. 

APPEAL    FROM    UNION    CIRCUIT    COURT. 

May  6,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

Davis  having  purchased  the  property  at  the  commissioner's 
sale  at  the  price  of  $2,000,  gave  his  bond  therefor  to  him  for 
the  benefit  of  himself  and  appellee,  and  a  lien  was  reserved  for 
the  purchase  money  in  the  bond,  he  has  no  reason  therefore  to 
complain  that  a  judgment  was  rendered  in  favor  of  appellee 
in  rem,  he  might  have  proceeded  by  rule  against  appellant  to 
compel  him  to  pay  his  part  of  the  price  in  court,  but  having 
elected  to  prosecute  his  claim  by  suit  in  the  nature  of  a  cross 
action,  appellant  has  no  cause  to  complain  of  that,  as  he  was  not 
prejudiced  thereby.  ...  ;     . 

As  for  his  claim  for  services  in  going  to  Missouri  to  aid  in 
prosecuting  the  suit  of  Anderson,  McClam,  &c.,  against  Bridges 
it  does  not  appear  from  allegation  or  proof,  that  he  was  requested 
by  appellee  to  go,  nor  does  it  appear  from  the  evidence  that  it 
was  necessary  that  he  should  go,  and  in  that  state  of  case  he 
cannot  make  appellee  liable  for  any  of  the  expenses  he  may  have 
incurred  in  that  way. 

The  payment  of  appellee  will  be  a  satisfaction  of  the  sale 
bond  taken  by  the  commissioner,  and  we  perceive  no  error  preju- 
dicial to  appellant  in  the  proceedings,  wherefore  the  judgment 
is  affirmed. 

A.  Davis,  for  appellant. 
Jeff  Brown,  for  appellee. 
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Joseph  Booth  v.  M.  V.  Gudgel. 

Judgment— Verdict  nat  Sustained  by  the  Weight  of  Evidence— Instziictioiis 
ae  to  Loss. 

APPEAL    FROM    FBANKLIN    OIBCUIT    COURT. 

September  23,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

Although,  in  our  judgment^  the  verdict  of  the  jury  is  not  sus- 
tained by  the  weight  of  the  evidence,  still  the  preponderance  is 
not  so  palpably  and  decidedly  against  the  verdict  as  to  authorize 
this  court  to  interfere  and  set  it  aside.  The  evidence  is  some- 
what oonfiicting. 

The  only  instruction  given  for  appellee  points  out  specifically 
what  facts  must  exist,  or  in  what  his  delinquency  must  have  con- 
sisted, to  render  appellant  responsible  for  the  loss.  One  or  the 
other  of  which  must  have  existed,  and  if  the  loss  resulted  from 
any  other  cause  he  was  not  responsible.  This,  we  think,  is  a  cor- 
rect exposition  of  the  law. 

The  instruction  asked  by  appellant  and  refused  by  the  court, 
being  ''No.  S/'  left  out  of  yiew  altogether,  or  excluded  from  the 
consideration  of  the  jury  whether  the  change  of  position  of  the 
team  after  it  was  in  the  boat  was  made  by  the  direction  of  the 
ferryman,  as  to  which  there  was  some  proof,  and  consequently 
the  instruction  was  properly  refused. 

Perceiving,  therefore,  no  error  available  for  reversal,  the  judg- 
ment must  be  affimed. 

lAndsey,  for  appellant. 
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Elizabeth  Wabfield  &  Co.  v.  D.  S.  Goodloe,  &o. 
Guaranty— Contract  to  Hold  Party  Hazmless— Procedure. 

APPEAL  FBOM   FAYETTE   CIECUIT   COUET. 

September  30,  1871. 

Opinion  of  the  Coubt  by  Judge  Peyob  : 

If  the  writing,  upon  which  this  suit  is  instituted,  can  be  re- 
garded as  an  obligation  upon  which  the  appellees  are  personallv 
liable,  it  must  be  construed  as  a  guaranty  upon  tiieir  part  that 
they  will  leave  the  appellants  harmless  in  the  event  they  shall 
suffer  loss  from  pursuing  with  proper  diligence,  their  vendor  John- 
son. The  appellees  had  no  interest  whatever  in  the  sale  and 
delivery  of  the  whisky  by  Johnson  to  the  appellants,  and  the  only 
consideration  upon  which  the  validity  of  the  obligation  is  based, 
was  the  refusal  on  the  part  of  appellants  to  pay  to  Johnson  the 
money  on  the  whisky  until  this  writing  was  executed.  Johnson^s 
liability  to  the  appellants  originated  the  moment  this  whisky  was 
seized  and  confiscated  by  the  government  oflBcials,  and  all  that 
the  appellees  agreed  to  do  was  to  leave  the  appellants  harmless  in 
the  event  they  lost  the  whisky  and  failed  to  recover  the  money 
back  from  their  vendor,  Johnson.  The  petition  fails  to  allege  the 
exercise  of  any  diligence  in  pursuing  their  remedy  against  John- 
son, or  his  insolvency,  and  the  proof  is  as  silent  upon  this  subject 
as  the  petition.    The  judgment  of  the  court  below  is  affirmed. 

Breckinridge  &  Thornton,  for  appellants, 
Huston  &  Mulligan,  for  appellees. 
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J.  T.  Shelby  r.  T.  P.  Young. 

Pleftdjiiga — ^Allegations  in  Petition  and  Answer,  Jnstifsring  Verdict— Denials  ia 
Reply — Soffidency. 

APPEAL   FBOM   BOYLE   CIRCUIT   COURT. 
September  14,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

There  are  two  fatal  errors  in  the  judgment  in  this  case.  First, 
appellant  distinctly  alleges  that  appellee  is  indebted  to  him  in  the 
sum  of  fifty  dollars  from  Thomas  Cogar,  which  Cogar  owed 
appellant  and  appropriated  the  same  to  his  own  use.  To  this 
allegation  he  made  no  reply;  and,  second,  he  admits  an  indebted- 
ness to  appellant  of  $158.32,  but  undertakes  to  plead  by  way  of 
counter-claim  to  that  admitted  indebtedness,  other  demand?  against 
appellant  in  his  reply  that  he  could  not  do.  Under  that  state  of 
pleading  appellant  was  entitled  to  a  credit  for  the  amount  charged 
in  his  answer  to  have  been  collected  of  Cogar,  and  the  instruction 
asked  by  him  in  reference  to  the  amount,  admitted  to  be  owing 
to  him  in  appellee's  reply,  should  have  been  given.  It  would  also 
seem,  according  to  the  doctrine  of  this  court  in  Francis  vs,  Francis, 
18  B.  M.  57,  the  denials  in  the  reply  were  not  sufficient;  but 
without  expressly  deciding  that  question,  and  waiving  any  expres- 
sion of  opinion  as  to  the  decided  preponderance  of  the  evidence, 
the  judgment  must  be  reversed  for  the  errors  suggested,  and  the 
cause  remanded,  with  directions  to  award  a  new  trial  and  for 
further  proceedings  consistent  herewith. 

Thompson,  for  appellant, 
Durham^  Jacob,  for  appellee. 
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Opinion  of  the  Court. 


Sabah  McCaxl  v.  James  McCall's  Heibs. 

Pleadings. 

Admission  in  petition  and  answer. 

Willa. 

Deed — reservation   to   control   estate   during  life. 

APPEAL   FBOM    ROCKCASTLE    CIRCUIT    COURT. 

June  2,  1870. 

Opinion  of  the  Court  by  Jlt>ge  Peters  : 

In  two  answers  and  a  cross-petition,  filed  in  the  case  by  appel- 
lant, she  expressly  and  repeatedly  admits  that  the  instrument  imder 
which  appellees  claim  the  personal  estate  of  the  late  James  McCall 
is  a  deed,  and  has  not  subsequently  withdrawn  those  admissions, 
consequently  the  question  as  to  whether  the  writing  be  a  will  or  a 
deed,  so  elaborately  discussed  by  appellant's  counsel,  is  concluded 
by  her  admissions  in  her  pleadings. 

Nor  do  we  perceive  any  error  in  the  judgment  prejudical  to 
appellant  in  any  other  particular.  By  the  terms  of  the  instru- 
ment, the  whole  of  the  personal  estate  of  the  grantor  passed  to  the 
beneficiaries;  he  only  reserv-ed  to  himself  the  right  to  control  and 
manage  the  same  during  his  life,  in  the  event  that  he  should 
choose  to  do  so ;  to  improve  and  increase  the  same  for  the  benefit 
of  his  children  by  his  own  labor  and  that  of  his  servants,  and  to 
have  a  support  out  of  it,  and  to  use  such  part  of  it  for  religious 
purposes  as  he  might  think  proper. 

Such  of  the  personal  property  included  in  the  writings  as 
remained  in  kind  at  the  death  of  the  grantor,  and  the  additions 
made  thereto  by  him  by  its  use,  appellees  certainly  are  entitled 
to,  and  as  it  does  not  appear  that  any  of  the  personal  property 
left  by  decedent  was  acquired  in  any  other  way,  except  that  which 
he  took  upon  the  death  of  his  son,  and  as  appellant  got  one-third 
of  it,  we  do  not  discover  that  she  is  entitled  to  any  more  than  was 
adjudged  to  her. 
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Wherefore,  the  judgment  is  affirmed. 

Hill  &  Alcorn,  for  appellant, 
0.  0.  R.  McCallj  for  appellees. 


Cabpenteb  &  Bbos.  v.  James  Stevensoii^  &o. 
Contracta— Damages  for  Violation  of  Contract— Triable  by  the  Cowl 

appeai.  fbom  habrison  circuit  court. 

March  10,  1870. 

Opinion  of  the  Court  by  Judge  Habdin: 

As  both  the  appellant  and  Stevenson  claimed  damages  for  vio- 
lation of  the  contract,  which  might  have  been  more  appropriately 
determined  by  the  finding  of  a  jury,  and  as  Stevenson  did  some 
extra  work,  for  which  he  should  have  been  compensated,  and  there 
is  a  contrariety  of  evidence  as  to  what  proportion  of  the  contract 
price  of  $3,100  should  have  been  allowed  for  work  done  strictly 
in  accordance  with  the  agreement,  it  is  difficult  to  determine  what 
was  the  true  balance  due  to  Stevenson.  The  circuit  court,  on  a 
review  of  all  the  facts,  came  to  the  conclusion  that  appellants 
should  be  charged  said  sum  of  $3,100  and  credited  by  payments 
amounting  to  $1,602.25,  leaving  a  balance  of  $1,497.75,  and  for 
the  reasons  we  have  indicated,  and  without  the  aid  of  the  verdict 
of  a  jury  or  report  of  a  commissioner,  we  can  not  say,  with  judicial 
certainty,  ihat  ihh  is  usury,  and  must  therefore  affirm  it 

As  to  the  claim  of  Miller,  it  seems  to  be  just  that  it  should  be 
paid  out  of  the  balance  found  owing  to  Stevenson,  and  if,  as  in- 
sisted, the  judgment  against  the  bank  for  its  payment  in  satisfac- 
tion of  80  much  of  Stevenson's  daim,  as  allowed,  is  irregular  and 
unauthorized;  yet,  as  the  bank  does  not  appeal  from  the  judg- 
ment, the  error,  if  it  exists,  can  not  be  available  as  a  ground  of 
reversal  on  this  appeal  of  Carpenter  &  Brothers. 

Wherefore,  the  judgment  is  affirmed. 

Ward,  for  appellant. 
Trimble,  for  appellee. 
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Thos.  a.  Maeshall  v.  W.  J.  Waller. 

Attorney  and  Client 

Feee  to  be  paid  by  other  litigants  in  additional  actions. 

APPEAL  FBOM  SHELBY  CIBCUIT   COUBT. 

March  9,  1870. 

Opinion  of  the  Couet  by  Judge  Williams  : 

The  judgment  of  the  circuit  court  being  affirmed,  for  which  this 
conditional  covenant  was  given  to  said  appellant  for  his  services 
in  the  appellate  court  as  counsel,  to  sustain  it  the  fifteen  hundred 
dollars  conditional  fee  became  absolute,  and  the  sole  inquiry  then, 
is  whether  it  has  been  paid,  save  the  eight  hundred  dollars  ac- 
knowledged. 

There  were  other  suits  relative  to  the  lottery  grant  which  was  in 
contest,  and  this  obligation  specially  provides  tiiat  Marshall  might 
take  fees  from  other  parties,  whose  interest  were  in  harmony  with 
Waller,  and  besides  this  employment  did  not  embrace  services  in 
the  circuit  court,  but  alone  in  the  appellate  court,  and  his  employ- 
ment and  services  in  the  circuit  court  has  complicated  the  pay- 
ments, but  we  are  satisfied  from  the  evidence  and  circumstances 
that  no  other  payment  than  is  acknowledged  by  Judge  Marshall 
was  ever  made  to  him,  on  this  claim;  therefore,  with  n  lengthy 
analysis  of  the  pleadings  and  evidence  and  circumstances,  it  is  so 
adjudged,  and  the  judgment  of  the  lower  court  not  harmonizing 
with  this  view  is  reversed,  with  directions  for  further  proceed- 
ings consistent  herewith,  which  also  has  the  effect  to  affirm  tho 
judgment  on  the  cross-appeal. 

Marshall,  Harwood,  for  appellant. 
lAndaey,  for  appellee. 
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Newton  Dickerson  v.  H.  B.  Alveeson,  &c. 

Homesteftd  Ezanptiont. 

Debts  created  before  law  went  into  effect. 

APPEAL.  FBOM  JESSAMINE  CIRCUIT  COURT. 

December  20  1870. 

Opinion  of  the  Court  by  Judge  Hardin  : 

Although  the  note  to  Willis  was  paid  and  the  judgment  of 
Hayes  was  paid  and  transferred  after  the  homestead  law  went 
into  efiPect,  as  both  of  those  debts  were  created  and  the  appellant 
became  bound  thereon  as  the  surety  of  appellee,  Alverson,  before 
that  time,  both  debts  were  as  between  the  plaintifF  and  Alyeraon, 
liabilities  prior  in  date  to  the  homestead  exemption  law,  although 
afterwards  changed  in  form,  and  so  far  as  Alevrson  was  con- 
cerned, they  were  debts  which  he  owed  before  as  well  as  after- 
wards. We  are  of  opinion,  therefore,  that  the  court  erred  in 
allowing  the  defendant  the  benefit  of  the  homestead  exemption  as 
to  these  debts. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Branaugh,  for  appellant. 


A.  G.  JSi-iCER  r.  Thos,  A.  Palmer. 
muigitm    VnK  LicB— Pro  SaU  IHatxitetm  Ama^  CreMan-^F^vMeat 


APPEAL  FROM  FLEMING  CIRCriT  COCRT. 
September  2S,  1870. 


Hewlett  v.  Ashley.  595 

Opinion  of  the  Court. 

John  N.  Warren,  an  insolvent  contractor  for  the  partial  con- 
atiniction  of  the  Maysville  railroad,  being  indebted  to  Thomas  A. 
Palmer  for  five  carts,  mortgaged  them  to  William  P.  Price  to  se- 
cure, and  also  to  the  appellant,  A.  C.  Slicer,  by  separate  deeds 
for  securing  distinct  debts  to  each. 

On  Palmer's  petition,  charging  that  each  mortgage  was  made 
to  secure  an  antecedent  debt  and  for  the  purpose  of  preferring 
those  creditors,  and  therefore  claiming  distribution,  the  circuit 
court  decreed  a  sale  and  pro  rata  payment  of  all  the  creditors. 
The  appellant,  Slicer,  showing  that  a  portion  of  his  debt  was  con- 
tracted simultaneously  with  and  on  the  faith  of  the  mortgage, 
claims  a  reversal  on  that  ground. 

But,  as  the  residue  of  the  integral  consideration  was  a  pre- 
existing debt,  his  defense  is  unavailing. 

WTierefore",  the  judgment  is  affirmed  on  Sliver^s  appeal. 

And  as  Palmer  held  no  lien  ond  even  a  fraudulent  purchase 
from  him  by  Warren  did  not  affect  the  mortgages  as  purchasers 
without  notice,  the  judgment  is  affirmed  also  on  his  cross-appeal. 

Andrews,  for  appellarU. 
Cox,  Oiven,  for  appellee. 


C.  H.  Hewlett  v.  J.  J.  Ashley. 

Contract — ^Boundary. 

Failure  of  oonBideration,  where  amount  of  land  oomes  up  short. 

APPEAL  FROM  HOPKINS  CIRCUIT  COUBT. 

March  4,  1870. 

Opinion  of  the  Couet  by  Judge  Habdin  : 

From  the  written  contract  between  Eobertson  and  the  appellee, 
it  appears  to  have  been  contemplated  by  both  of  them  that  the 
boimdary  of  land  embraced  by  the  sale,  and  which  the  appellee 
wonld  get  title  to,  would  contain  between  six  and  seven  hundred 
acres,  which,  at  the  contract  price  of  $5  per  acre,  would  not  only 
discharge  the  appellee^s  own  debt  on  Robertson  for  $1,150,  but 
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leave  more  than  enough  in  his  hands  to  pay  the  debt  of  about 
$1,100  of  Robertson  &  Barrett  to  the  appellant;  and  so  believing, 
the  appellee  promised  to  pay  the  appellant's  debt  It  afterwards 
turned  out  that  he  could  only  get,  under  his  purchase,  about  208^ 
acres  of  the  land,  which  at  the  stipulated  price  did  not  discharge 
his  own  debt,  so  there  was  an  entire  failure  of  consideration  for 
the  undertaking  to  pay  the  appellant  And  as  it  does  not  appear 
that  the  appellee  was  guilty  of  any  fraud,  or  did  any  act  consti- 
tuting an  estoppel  to  preclude  him  from  relying  on  the  want  of 
consideration  as  a  defense,  the  petition  of  appellant  was  properly 
dismissed. 

Wherefore,  the  judgment  is  affirmed. 


Petrie,  far  appellant. 


Joseph  Cubd  r.  Nancy  Cubd. 

Yeador  and  Pardutaex^-Pleadiiigs— Amended  Petition  and  Anawer— Burden 
of  Proof. 

APPEAL  FROM  MERCBB  CIBOUIT  COTJBT. 

October  17,  1870. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  answer  to  the  original  petition  controverted  the  allegations 
importing  indebtedness  from  the  appellant  to  Jennings,  and  ex- 
cept it  be  for  the  price  of  12  acres  of  land,  then,  as  it  seems  in 
litigation,  the  evidence  does  not  sustain  the  petition,  but  confirms 
the  answer.  By  an  amended  petition  the  purchase  by  appellant  of 
the  12  acres  is  set  up  and  suit  between  him  and  Jennings,  litigat- 
ing the  title,  is  referred  to  as  evidence,  and  the  appellee  took  on 
herself  the  burden  of  showing  that  appellant  would  be  indebted 
to  Jennings  by  a  judgment  in  that  case,  confirming  the  contract; 
this,  though  controverted,  was  not  sustained  by  an  exhibition  of  the 
record  of  that  suit  or  otherwise. 

As  the  question  of  indebtedness  depended  on  the  result  of  that 
suit,  it  is  singular  that  neither  party  made  the  fact  appear  in  any 
legitimate  way,  but  the  burden  being  on  the  plaintiff  to  mab& 
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out  her  case,  the  judgment  in  his  favor  can  not  be  sustained.  As 
the  special  judge  who  tried  the  case  may  have  based  his  action  on 
some  result  of  the  other  suit^  which  does  not  appear  in  this  record, 
this  court  refrains  from  directing  peremptority  a  dismission  of 
the  case,  on  its  return  to  the  court  below,  which  will  permit  further 
preparation  and  proceedings  with  reference  to  the  confirmation 
or  rescission  of  the  contract  concerning  the  tract  of  12  acres  of 
land. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  as  herein  indicated. 

C.  A.  Hardin,  for  appellant, 
Polk  &  Bro.,  for  appellee. 


Pabkeb  &  Hudson  v.  The  Commoweax-th. 

Appeal— Srror  in  Refiuing  a  Continuance. 

The  appellate  court,  under  section  334,  Criminal  Code,  has  no  power  to 
reverse  a  judgment  of  conviction  in  a  prosecution  for  felony,  because  of 
error  by  the  court  below  in  refusing  a  continuance. 


Doubt. 

An  instruction  by  the  court  on  reasonable  doubt,  which  calls  the  atten- 
tion of  the  jury  to  the  consequences  resulting  from  acquittal  upon  mere 
light  and  technical  doubts,  not  growing  out  of  the  evidence,  does  not  in 
itself  authorize  a  reversal. 

APPEAL  FBOM  OAU)WELL  OIBOUIT  COURT. 

May  8,  1871. 
Opinion  of  the  Coubt  by  Judge  Lindsey: 

This  court  having  no  power,  under  section  334  of  the  Criminal 
Code,  to  reverse  a  judgment  of  conviction  in  a  prosecution  for 
felony,  because  of  error  by  the  court  below  in  refusing  a  continu- 
ance, it  is  not  necessary  that  we  should  inquire  into  the  sufficiency 
of  the  affidavits  upon  which  the  appellants  based  their  motion. 

The  instructions  given  at  tiie  instance  of  the  appellants  were 

certainly  as  favorable  to  them  as  the  law  and  facts  warranted, 
ToL  4—88 
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and  were  sufficient  to  so  far  qualify  those  given  for  the  Common- 
wealth, as  to  bring  them  within  the  stricter  construction  of  the 
rules  of  criminal  procedure.  We  see  no  objection  to  the  definition 
given  by  the  circuit  court  to  the  term  ^treasonable  doubt,"  and 
whilst  it  may  be  questionable  as  to  whether  the  court  should,  as 
was  done  in  the  case  of  Graham,  16  B.  Mon.  592,  in  addition  to 
such  definition,  .call  the  attention  of  the  jury  to  the  consequences 
resulting  from  acquittals  upon  mere  light  and  technical  doubts  not 
growing  out  of  the  evidence.  That  fact  of  itself  does  not  author- 
ize a  reversal  by  this  court.  Instruction  No.  6,  asked  for  by  appel- 
lants, was  properly  refused.  It  is  not  only  abstract,  but  it  assumes 
as  true  the  important  fact  that  there  was  no  evidence  before  thr- 
jury  even  tending  to  corroborate  the  testimony  of  the  witness,  who 
testified  as  to  statements  or  threats  previously  made  by  the  appel- 
lant, Parker. 

Perceiving  no  available  error  in  the  action  of  the  court  be- 
low, and  having  no  power  to  reverse  on  account  of  the  verdict  ot 
being  supported  by  sufficient  evidence,  we  must  affirm  the  judg- 
ment appealed  from. 

Duvall,  for  appellant. 
Rodman,  for  appellee. 


J.  W.  Laughlin  v.  Tugs.  H.  Mogre^  &o. 

Pleading. 

Where  the  proof  shows  one  is  entitled  to  a  credit  larger  than  that 
claimed  in  his  pleading,  the  proper  remedy  is  by  an  amended  petition,  and 
not  to  try  to  correct  the  error  by  an  appeal. 

APPEAL  FROM   CLARKE   CIRCUIT   COURT. 

May  16,  1871. 
Opinign  of  the  Court  by  Judge  Lindsay: 

Appellant's  counsel  call  our  attention  to  three  rulings  of  tl^e 
circuit  court  which  they  insist  are  each  erroneous.  They  coniplain 
that  Laughlin  was  twice  charged  with  the  check  for  $1,090,  de- 
posited in  Poston's  Bank.     If  the  amount  of  the  same  was  em- 
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braced  in  the  $12,608.00,  the  proceeds  of  the  sales  of  the  stcok, 
then  he  should  have  received  no  separate  credit  for  tho  anioimt  of 
the  check.  If  upon  the  contrary,  it  was  not  embraced  in  said 
amount,  as  it  was  a  part  of  the  firm  assets,  and  as  he  received  an 
individual  credit  therefor  by  the  bank,  he  was  pro]jerly  cliar;;e- 
able  with  the  amount  of  the  same  on  a  settlement  of  the  partner- 
ship. 

As  to  the  expense  account,  we  do  not  think  there  (ran  l)e  any 
real  difficulty.  Appellant,  in  his  original  petition,  claimed  on  that 
account  the  sum  of  $795.05,  which  amount  was  allowed  hiiu.  fie 
now  insists  that  the  proof  shows  that  he  was,  in  point  of  fact, 
entitled  to  nearly  double  that  sum,  and  hence  that  the  court  erred 
in  restricting  his  recovery  on  said  account  to  the  amount  claimed. 
He  had  the  right  to  amend  his  pleadings  to  make  them  conform 
to  the  proof,  but  inasmuch  as  he  did  not  see  proper  to  do  so,  it  is 
no  ground  of  complaint  upon  his  part  that  the  court  did  not  allow 
him  more  than  he  asked  for. 

This  leaves  for  consideration  only  the  $418.40,  paid  to  Quisen 
berry,  and  for  which  appellant  insists  he  should  have  received  a 
credit.  This  debt  was  paid  by  a  check  on  Poston's  Bank.  In  th^^ 
settlement,  appellant  was  credited  by  the  entire  amount  of  firm 
assets  deposited  by  him  in  said  bank,  and  it  is  perfectly  manifes** 
that  he  should  not  also  be  credited  for  the  same  money  as  he  drew 
it  out  in  the  payment  of  debts  contracted  in  partnership  purchases. 
We  do  not  regard  either  of  the  rulings  complained  of  as  prejudicial 
to  the  appellant 

Wherefore,  the  judgment  of  the  circuit  court  must  be  affirmed. 

Brown  £  Julian,  for  appellant. 
Eginton,  Simpson,  for  appellee. 
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Nancy  Brady  v.  The  Steameb  Armada  Ann  Burns,  &c. 
Adminlty—Jurisdictioiir— Action  in  Rem  for  a  Marine  Tort 

APPEAI.   FROM    UNION    CIRCUIT    COURT. 
September  15,  1868. 

Opinion  of  the  Court  by  Judge  Williams  : 

The  petition  is  against  the  steamer  Armada  Ann  Bums  and  J. 
V.  Throop,  as  master,  and  as  to  the  boat  and  her  owners,  it  is  a 
proceeding  in  rem  for  a  marine  tort.  Who  the  owners,  or  what 
their  names,  are  not  designated  in  the  caption  nor  the  petition, 
nor  is  there  any  process  against  them  as  individuals. 

As  to  the  boat  and  her  owners,  the  case  comes  clearly  within  the 
principles  announced  by  the  Supreme  Court  of  the  United  States 
in  Hines  vs.  Treno,  4  Wallace  355,  and  as  decided  by  this  court 
in  Stuart  vs.  Hany,  3  Bush.  And  belongs  exclusively  to  admiralty 
jurisdiction,  and  the  demurrer  was  properly  sustained. 

But  as  to  Throop,  the  petition  sets  out  a  case  of  trespass  clearlv 
remedial  by  the  common  law,  and,  therefore,  is  not  a  mere  marine 
tort  to  be  remedied  by  a  proceeding  in  rem  in  the  admiralty 
courts  of  the  United  States,  but  is  one  for  which  he  may  be  held 
personally  responsible  by  suit  in  any  court  having  common  law 
jurisdiction. 

It  is  true  that  slavery  was  not  recognized  by  the  common  law, 
yet  slaves  being  personal  property  by  the  positive  law  of  Kentucky, 
any  violation  of  the  owner's  legal  rights  thereto,  within  her  juris- 
diction, may  be  redressed  by  common  law  remedies  as  has  often 
been  held  in  the  courts  of  this  and  other  States. 

Wherefore,  the  judgment  sustaining  the  demurrer  as  to  the 
"Armada  Ann  Bums"  is  affirmed.  But  as  to  J.  V.  Throop,  it  's 
reversed,  with  directions  to  overrule  it  as  to  him,  and  for  further 
proceedings  as  herein  indicated. 

Huston,  for  appellant, 

Spalding,  McElray,  Bush,  for  appellee. 
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E.  R.  Webb  v.  David  Stephens. 

Removal  of  Canse  in  State  Court. 

Motion  to  remand,  must  be  made  or  objection  is  waived. 

Injunction — ^Error  in  Judgment. 

An  Injunction  will  not  lie  to  restrain  collection  of  a  judgment,  in 
which  there  is  an  error,  the  proper  proceeding  being  by  appeal  and  super- 
sedeas. 

APPEAL  FBOM  MAGOFFIN   CIRCUIT   COURT. 

October  27,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

This  action  was  brought  against  appellant  in  the  Floyd  quar- 
terly court,  and  on  his  motion  the  venue  was  changed  to  the  Magof- 
fin circuit  court,  the  preliminary  steps  having  been  taken,  such 
change  of  venue  was  authorized  by  an  act  of  the  Legislature,  ap- 
proved 19th  of  November,  1851,  1  Vol.  R.  S.,  p.  232,  which  was 
not  repealed  by  the  act  approved  March  5, 1860,  My  res'  8upp,  78. 
That  is  an  act  to  amend  and  to  reduce  into  one,  the  law  in  relation 
to  changes  of  venue  iri  criminal  and  civil  casee  in  the  circuit  covrts, 
as  the  title  of  the  act  shows.  Besides,  if  appellant  objected  to  the 
removal  of  the  cause  to  the  Magoffin  circuit  court,  he  should  have 
moved  to  have  the  same  remanded  back  to  the  Floyd  quarterly 
court,  and  having  failed  to  do  so,  any  objection  to  the  trial  in  the 
Magoffin  circuit  court  was  waived. 

The  judgment  is  for  more  than  is  claimed  in  the  petition,  and 
that  is  an  error  for  which  it  would  have  been  reversed  if  an  appeal 
had  been  prosecuted  to  this  court  therefrom  within  the  time  pre- 
scribed by  the  statute.  But  that  error  in  the  judgment  affords  no 
grounds  for  an  injunction. 

Nor  were  the  other  grounds  as  stated  in  the  original,  or  either 
of  the  amended  petition,  sufficient  to  authorize  the  setting  aside 
the  judgment  and  to  award  a  new  trial.  The  evidence  alleged  to 
have  been  discovered  is  not  of  that  permanent  character  that  would 
most  probably  produce  a  different  result  on  another  trial. 

Judgment  affimied. 

George  E.  Roe,  for  appellant. 
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John  Davis  v.  Wm.  Davis. 

Pleading — ^Limitationt. 

Plea  in  bar,  when  court  suepended  by  military  authority. 

SUte& 

The  Legislature  may,  at  its  will  change,  modify  or  repeal  the  Statutes 
of  Limitation,  bo  that  it  does  not  change  or  injuriously  affect  vested  rights. 

APPEAL  FROM   JOHNSON  CIHCUIT  COURT. 


December  14,  1870. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  cause  of  action  accrued  in  the  spring  of  1860.  By  an  acu 
of  the  Legislature,  approved  ^Oth  of  February,  1861,  Myers'  Supp. 
29S-^,  The  running  of  the  statute  of  limitations  was  suspended  in 
the  county  of  Johnson,  in  which  county  this  suit  was  brought,  from 
the  1st  of  May,  1861,  until  quiet  was  restored  "and  the  courts  could 
be  held  in  said  county,  and,  according  to  the  proof,  no  circuit 
court  was  held  in  said  county  until  May,  1865,  and  this  suit  w&j 
brought  in  February,  1869  ;  counting  out  the  time  during  which  the 
running  of  the  statute  of  limitations  was  suspended  by  said  act, 
even  if  one  year,  had  expired  before  the  1st  of  May,  1861,  still 
the  bar  would  not  have  been  complete  until  May,  1869,  three 
months  after  the  suit  was  brought. 

In  Cassity  vs.  Storm,  &c,,  1  Bush  JlfS2,  in  commenting  on  the 
statute  of  186 If,  this  court  said  this  statute  doubtless  must  have  the 
eJSFect  of  striking  from  the  computation  such  time  in  all  cases  which 
have  not  been  barred,  and  in  which  the  statute  was  running  at  the 
time  of  its  enactment.  It  is  true  that  the  question  involved  in  that 
case  was  not  the  precise  question  in  this.  But  the  doctrine  was 
fully  recognized  in  that  case,  and  has  been  in  many  others,  that 
the  Legislature  of  the  State  may  change,  modify,  or  repeal  statutes 
of  limitations  at  its  will,  so  that  it  does  not  change,  or  injuriously 
affect,  vested  rights,  rights  perfected  by  the  law  before  its  modifica- 
tion, or  repeal. 
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We  must,  therefore,  give  effect  to  the  statute  supra. 

As  to  the  lands  claimed  by  appellant  and  for  which  the  court 
gave  him  no  relief,  he  filed  no  title  papers,  and  his  claim  was  too 
imperfectly  set  out,  and  the  location  too  uncertain  to  authorize 
judicial  atcion  on  that  branch  of  the  case. 

Concurring,  therefore,  with  the  circuit  court,  his  judgment  must 
be  affirmed. 


Moore,  Ireland,  for  appellant, 
Stewart  &  Brovm,  for  appellee. 


Ann  W.  Tibbatts  v    Benjamin  Beaxl 

Husband  and  WSf  e. 

Conveyance  for  wife  a  joint  one  for  herself  and  husband. 

Restitution  of  purchase  money. 

APPEAL  FBOM  OAMPBELL  CIRCUIT  COURT. 
September  21,  1870. 

Opinion  of  the  Court  by  Judge  Robertson  : 

As  James  Taylor's  conveyance  to  his  daughter,  Mrs.  Tibbatts, 
was  not  to  her  sole  and  separate  use,  her  husband  had  a  resulting 
right  to  enjoy  the  profits  jointly  with  her,  and  anj  proceeds  which 
accrued  she  had  a  right  to  allow  him  to  use,  even  exclusively.  And 
although  he  and  she  had  no  power  to  convey  the  legal  title  without 
her  trustee's  consent,  yet  their  sale  to  the  appellee,  Beall,  and  the 
husband's  receipt  of  the  advance  payment  of  $345  entitled  Beall 
to  restitution,  unless  the  trustee  should  finally  refuse  to  confirm 
the  sale  by  conveying  the  legal  title.  Though  such  a  conveyance 
was  never  made  and  the  contract  was  finally  rescinded  by  a  decretal 
order,  in  November,  1866,  still  the  trustee  so  far  ratified  the  salo 
by  a  compromise  with  Beall  and  Mrs.  Tibbatts,  when  a  widow 
after  Tibbatts'  death,  as  to  charge  the  trust  fund  with  the  amount 
paid  to  Tibbatts  by  Beall.  And  a  judicial  settlement  of  the  trust 
confirmed  that  allottment  of  the  $346  to  the  trust  fund. 

Thus,  not  only  the  trustee,  but  Mrs.  Tibbatts,  when  discovert^ 
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ratified  the  sale  to  the  extent  of  the  $345.  And  this  bound  her, 
and  consequently  her  representatives,  to  make  restitution  to  Beall, 
as  the  judgment  of  1866  took  from  him  the  right  to  the  property 
he  had  bought  His  right  to  enforce  that  liability  was  not  consum- 
mated until  that  decree  was  pronounced.  Consequently  the  statute 
of  limitations  does  not  bar  this  suit  to  recover  the  amount  so  added 
to  the  trust  fund. 

The  judgment  rendered  in  this  case  in  the  appellee's  favor  for 
the  $345  was,  therefore,  right;  and  the  addition  of  legal  interest 
from  the  time  of  payment  to  Tibbatts,  and  perhaps  through  him  to 
the  use  of  his  wife  and  children,  is  no  apparent  error  in  the  judg- 
ment, as  Beall  does  not  appear  to  have  ever  enjoyed  the  possession 
or  use  of  the  property  he  bought 

INTor  can  we  judicially  see  that  there  is  error  in  adjudging  the 
restitution,  also,  of  $107  charged  to  have  been  paid  by  Beall  for 
taxes  on  the  property  he  bought ;  that  charge,  though  ignored,  is  not 
so  traversed  as  to  require  extraneous  proof.  The  appellants  must 
be  presumed  to  know  whether  the  trustee  paid  those  taxes  or 
whether  Beall  paid  them,  and  how  much,  and  we  can  not  presume 
without  sufficient  data  to  decide  that  the  circuit  court  charged  too 
much  interest  on  the  $107. 

Wherefore,  the  judgment  for  $913.39  is  affirmed. 


Stevenson  &  M.,  Hodge,  for  appellant. 
Hallam,  for  appellee. 


Alfeed  Orr  et  al.  v.  Hugh  Geroghty  &  Windsor. 

Parent  and  Child. 

Bona  fide  purchaee  by  son,  for  a  valuable  consideration. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

December  8,  1870. 

Opinion  of  the  Court  by  Judge  Lindsay: 

The  relationship  existing  between  the  appellants,  there  being  no 
proof  that  any  part  of  the  alleged  purchase  price  for  the  house  and 
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lot  was  paid;  together  with  the  continued  possession  of  the  son  after 
the  execution  of  the  deed  to  the  father,  in  our  opinion,  rebuts  the 
idea  that  Alfred  Orr  was,  in  point  of  fact,  "a  bona  fide  purchaser 
for  a  valuable  consideration  without  notice"  of  the  lien  held  by 
appellee  upon  said  house  and  lot  By  the  terms  of  the  written 
contract  it  is  difficult  to  determine  the  exact  time  the  balance 
(after  the  first  two  payments)  was  to  become  due  and  payable.  It 
is  true  that  according  to  the  construction  given  the  contract  by  the 
circuit  court,  it  was  possible  that  said  balance  might  have  become 
due  before  the  building  had  been  either  completed  or  roofed.  But 
we  think  it  may  be  fairly  deduced,  from  the  writing  itself,  that 
the  parties  did  not  contemplate  the  possibility  of  six  months  being 
consumed  in  the  erection  of  the  house,  we  are  satisfied  that  they 
undertook  that  by  the  terms  of  the  contract  the  whole  price  was  to 
be  paid  within  six  months  after  its  execution.  Upon  this  hypothe- 
sis, we  can  account  for  the  fact  that  Alfred  Orr  had  overpaid  th^ 
first  two  payments  by  amout  two  hundred  dollars  before  this  suit 
was  brought,  and  that  he  is  his  original  and  amended  answer. 
And  his  father  in  his  original  answer  failed  altogether  to  intimate 
to  the  court  that  the  debt  in  favor  of  appellee  was  not  due  at  the 
time  they  commenced  this  suit  The  contract  being  uncertain 
upon  its  face,  it  is  proper  that  some  importance  should  be  attached 
to  the  conduct  and  understanding  of  the  contracting  parties,  in 
construing  it,  and  considering  all  these  things,  we  are  inclined  to 
concur  with  the  circuit  court  in  its  conclusion  upon  this  question. 
Hence  we  hold  that  said  court  did  not  abuse  its  discretion  in  over- 
ruling the  motion  of  appellants  to  file  their  joint  amended  answer. 
We  think  said  court  properly  deducted  fifly  dollars  from  the  con- 
tract price  on  account  of  defective  materials  used  in  the  construc- 
tion of  the  building. 

Wherefore,  the  judgment  is  afiirmed  upon  both  the  appeal  and 
cross-appeal. 

Rool,  for  appellant. 
Webster,  for  appellee. 
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Wm.  Bbbey's  Admb.  v.  Jab.  H.  Berry's  Curator,  &c. 

JwSifpnmU, 

Proceeding  in  lower  oourt,  after  mandate  returned. 

May  1,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  court  below  properly  entered  a  judgment  in  accordance  with 
the  mandate  of  this  court  before  permitting,  any  supplemental 
pleadings  to  be  filed,  and  as  the  cause  is  still  under  the  control  of 
the  circuit  court,  if  appellant  should  desire  to  pay  the  money,  and 
should  tender  it  in  court,  or  pay  it  over  in  conformity  to  the 
judgment  rendered,  and  desire  to  be  relieved  from  any  farther, 
or  future,  litigation  growing  out  of  the  conflicting  claims  to  it,  and 
present  a  supplemental  pleading  to  obtain  that  end,  the  oourt  be- 
low can  order  the  curator  to  execute  bond  and  appoint  him  its 
receiver  to  hold  the  money  as  such,  pending  the  litigation  between 
the  claimants  to  it,  whereby  it  will  be  subject  to  any  future  order, 
or  judgment  of  the  court,  and  having  done  so  the  court  can  enter 
judgment  dismissing  the  action  as  to  appellant,  and  as  it  is  con- 
solidated with  the  action  of  Charles  Berry  and  his  assignees  against 
appellant,  both  actions  can  be  ordered  to  be  prosecuted  against  tho 
curator  of  J.  H.  Berry,  and  dismiss  both  against  appellant,  recitinj; 
the  fact  in  the  judgment  that  he  had  paid  and  satisfied  the  judg- 
ment against  him  in  favor  of  the  curator,  and  thereby  discharge 
appellant  from  further  responsibility. 

As  to  Charles  Berry  and  his  assignees,  it  does  not  appear  that 
they  have  either  prosecuted  an  original  or  cross-appeal  from  the 
judgment,  although  their  attorney  has  a  brief  in  the  case  asserting 
that  there  are  some  errors  in  the  judgment  to  their  prejudice; 
this  court  can  not,  without  such  appeal  or  cross-appeal,  adjudicate 
as  to  them,  and  we  therefore  express  no  opinion  as  to  the  propriety 
of  the  action  of  the  court  below  in  imposing  any  such  terms,  as 
expressed  in  the  judgment  on  said  Charles  Berry  and  his  assignee 
in  filing  this  answer  and  cross-petition. 

The  judgment   as  between  appellant   and   James  H.    Berry's 
curator  is  affirmed, 
'  Lacy,  Holt,  for  appellant 
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C.   AndEL  v.   a.    J.   ROODEN. 

Actions — ^Defense. 

One  guilty  of  laches  in  a  defense,  depending  on  a  third  party  to  look 
after  his  interest,  cannot  complain  of  a  judgment  against  him. 

APPEAI.  FBOM  HENDEE80N  CIRCUIT  COURT. 


May  2,  1871. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  prominent  and  controlling  facts  in  this  case  are  inconsistent 
with  the  claim  of  appellant  to  the  property  in  controversy. 

After  this  suit  was  instituted  he  was  warned  by  the  attorney  to 
defend  for  him,  of  its  pendency  and  objects,  before  the  judgment 
for  the  sale  of  the  property  was  rendered,  and  then  made  no  de- 
fense, but  contented  himself  by  saying  that  Kloninger  had  some 
money  of  his,  which  he  had  been  in  possession  of  since  1860,  but 
the  amount  he  did  not  recollect,  and  gave  his  attorney  no  direction 
or  authority  to  make  anv  defense  for  him,  and  asserted  no  claim 
to  the  property.  INTor  did  he,  in  that  letter,  claim  to  have  advanced 
any  money  to  pay  for  the  property. 

The  surety  for  the  purchase  money  was  procured  by  Kloninger, 
and  money  to  make  payment  borrowed  by  him,  and  the^  facts 
developed  show  that  appellant  was  not  in  condition  to  take  money 
from  his  business  to  invest  in  real  estate.  The  $600  which  he 
professes  to  have  advanced  were  borrowed,  according  to  his  own 
showing,  $1,000  for  the  second  installment  were  borrowed  by 
Kloninger  from  the  Farmers'  Bank  without  any  effort  on  his  part 
to  raise  the  money,  and  these  two  sums  were  not  equal  to  the  pur- 
chase price,  and  it  can  not  be  credited  that  he  had  money  to  invest 
in  real  estate  in  a  city  in  a  different  State  and  remote  from  his 
business  and  residence  when  the  greater  part,  indeed  all  but  about 
$300  of  the  purchase  price  was  borrowed,  and  that  refunded  by 
installments  and  renewal  of  the  notes. 
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Besides,  the  account  that  Kloninger  gives  of  the  money  advanced 
is  complicated,  inconsistent  with  itself,  and  unsatisfactory. 

We,  therefore,  concur  in  the  opinion  of  the  court  below,  and 
adjudge  that  the  judgment  should  be  affirmed, 

Rodman,  for  appellani 

Vance  &  Yeaman,  for  appellee. 


Betsy  Adams  v.  Commonwealth. 

Cilminal  Law — ^Instructions — Misdemeanon. 

In  prosecutioDB  for  misdemeanors,  as  weU  as  felonies,  the  accused 
should  not  be  convicted  on  a  preponderance  of  testimony  if  the  jury  have 
a  reasonable  doubt  of  the  guilt  of  the  accused. 

Indictment — Law— Question  for  Court. 

It  is  not  necessary  to  allege  in  an  indictment  the  existence  of  the  law 
under  which  it  is  made;  that  is  a  question  for  the  court. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

December  6,  1871, 

Opinion  of  the  Court  by  Chief  Justice  Pryor  : 

The  instructions  in  this  case  are  necessarily  misleading.  They 
authorized  the  conviction  of  the  appellant  upon  a  mere  preponder- 
ance of  testimony  in  favor  of  her  guilt 

In  prosecutions  for  misdemeanors,  as  well  as  for  felonies,  the 
accused  should  not  be  convicted  if  the  jury,  from  all  the  evidence, 
entertain  a  reasonable  doubt  as  to  his  guilt.  Criminal  Code,  sec 
tion  236. 

The  instructions  given  in  this  case  should  have  been  modified 
to  this  extent 

The  indictment  is  sufficient.  It  was  not  necessary  to  allege  that 
the  act  of  March  21st,  1870,  had  been  ratified  by  a  vote  of  the 
people  of  Bockcastle  county.  The  existence  of  the  law  under 
which  the  indictment  was  formed  is  a  question  to  be  determined 
by  the  court,  and  not  by  the  jury. 
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For  the  reason  indicated,  however,  the  judgment  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Carter,  for  appellant, 
A.  (?.,  for  appellee. 


Commonwealth  v.  Samuel  Peyton. 

Bail —  Forfeiture — Sufficiency  of  Bond. 

A   bail   bond  is   not   BufScient,   which   fails   to   stipulate   a   court   in 
which  the  defendant  is  required  to  appear. 

APPEAL  FBOM  OHIO  CIRCUIT  COUET. 
December  6,  1871. 

Opinion  of  the  Couet  by  Judge  Habdin: 

The  bail  bond  of  Peyton  did  not  stipulate  that  he  should  appear 
before  any  other  judicial  oflScer  or  officers  as  an  examining  courts 
than  Townsend,  nor  was  any  place  designated  for  the  holding  of 
the  court;  and  for  these  reasons,  it  seems  to  us  the  action  of  the 
two  justices  in  ordering  the  forfeiture  of  the  bond,  and  returning 
it  to  the  circuit  court,  for  proceedings  against  the  bail  was  un- 
authorized, and  the  demurrer  was,  therefore,  properly  sustained. 

Wherefore,  the  judgment  is  affirmed. 


James  Bwing  v.  Commonwealth. 

Indictment — ^Allegation  of  Time. 

An  indictment  for  a  misdemeanor  is  sufficient  if  it  alleges  that  the 
offense  was  committed  in  a  certain  month,  without  giving  the  day  of 
the  month. 

APPEAL  FBOM  MARION   OIBCUIT   OOUBT. 

December  6,  1871. 
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Opinion  of  the  Coubt  by  Judge  Peyob: 

We  perceive  no  error  in  the  judgment  of  the  court  below.  The 
indictment  alleges  that  the  accused  on  the  day  of  April,  1870, 
unlawfully  carried  concealed  on  his  person  a  deadly  weapon,  a 
pistol,  at  James  Spalding's  magistrates  court  This  is  not 
material  in  a  case  like  this  except  to  show  that  it  was  previous  to 
the  finding  of  the  indictment  If  the  indictment  had  alleged  that 
he  carried  concealed  this  pistol  in  the  month  of  April,  1870,  it 
would  have  been  sufficient  The  proof  shows  that  it  was  carried  at 
Spalding's  magistrates  court,  and  whether  it  was  at  the  regular 
court  or  not  is  immaterial.  This  proof  authorized  the  instructions 
given. 

The  judgment  is  affirmed. 

Belden  &  Cleaver,  for  appellant 
Atomey  Oeneral,  for  appellee. 


J.  R.  BOTTS  ET  AL.  V,  COMMONWEALTH. 

ladictmoit — ^Filing  Away,  Not  IManisul. 

The  mere  filing  away  of  an  indictment  is  not  a  dismissal  of  the  prose- 
cution. 

Arrest— Bondiman  May  Hike. 

After  an  indictment  is  filed  away  the  bondman  of  of  the  defendant 
may  cause  his  arrest  and  delivery  to  the  jailer. 

APPEAL  FBOM   CABTEB  CIRCUIT   COURT. 
December  6,  1871. 

Opinion  of  the  Court  by  Chief  Justice  Pbyor: 

The  demurrers  to  the  original  and  amended  answers  were  prop- 
erly sustained. 

The  mere  filing  away  of  the  indictment  was  not  a  dismissal  of 
the  prosecution  against  Young.  His  bondsmen  might  at  any 
time  thereafter  arrest  him  and  deliver  him  to  the  jailer  of  Carter 
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county  in  the  manner  prescribed  by  the  Criminal  Code  of  Practice. 
Judgment  affirmed. 


No  attorneys  given. 


Commonwealth  v.  W.  K.  Pebry  et  al. 

Crimmal  Law — ^Empaneling  Jury — ^Dismisaing  Indictment — ^Bondman  Rdeaaed. 
A  trial  Ib  begun  when  the  jury  is  empaneled,  and  if  the  indictment  ^s 
diBmisBed  and  reBubmitted  to  the  grand  jury,  the  surety  on  the  appear- 
ance bond  is  thereby  released. 

APPEAL  FBOM   BUTLEB  CIBCUIT  OOUBT. 
December  7,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

On  the  second  day  of  the  November  term,  1870,  of  the  Butler 
circuit  court,  the  accused  appeared  in  court  in  pursuance  to  his 
bond.  Whereupon  his  sureties,  the  appellees,  in  open  court  agreed 
to  stand  responsible  on  their  bond  during  the  trial  then  about  to 
b^n.  A  jury  was  empanelled  and  the  trial  progressed.  Finally 
the  indictment  was  dismissed,  and  the  case  resubmitted  to  the 
grand  jury.  This  was  a  termination  of  the  trial,  and  with  it  the 
liability  of  the  appellees  ceased.  They  were  not  responsible  for 
the  future  conduct  of  the  accused. 

Judgment  affirmed. 


W.  H.  Calvebt  I?.  John  F.  Mobse. 

Neiw  Trial — ^Weight  of  Evidence— Newly  Discovered  Evideoca 

The  verdict  of  a  }ury  will  not  be  set  aside  unless  it  is  palpably  against 
the  weight  of  the  evidence.  Newly  discovered  evidence,  which  is  merely 
cumulative,  is  not  sufficient. 

APPEAL    FBOM    CALDWELL    CIBCUIT    COUBT. 

December  8,  1871. 
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Opinion  of  the  Court  by  Judge  Lindsay: 

Appellant  makes  no  objection  to  the  instructions  given  by  the 
court  to  the  jury.  The  verdict  cannot  be  said  to  be  palpably 
against  the  weight  of  the  evidence.  It  was  the  province  of  the 
jiiry  to  weigh  all  the  facts  and  circumstances  detailed  by  the 
proof  and  their  finding  will  not  be  disturbed  except  in  cases  in 
which  it  is  palpably  wrong.  The  newly  discovered  testmwny 
is  merely  cumulative  and  we  are  not  prepared  to  decide  that 
in  case  it  had  been  before  the  jury  a  different  result  would  have 
been  produced.  We  concur  with  the  circuit  court  in  its  action 
in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

Calvert,  for  appellant. 
Marble  £  Son,  for  appellee. 


Ezekiel  Hill^  &o.  v.  Commonwealth. 

Bail— Form  of  Bond— Attesting  Witness. 

It  is  not  necessary  to  the  validity  of  a  bail  bond  that  the  officer  before 
whom  it  is  executed  shall  subscribe  his  name  as  a  witness  thereto. 

APPEAL    FBOM    PENDLETON    CIRCUIT    COURT. 

December  9,  1871. 

Opinion  of  the  Court  by  Judge  Peters: 

We  are  not  aware  of  any  law  by  which  the  presiding  judge 
of  a  county  oourt  acting  as  an  examining  court  is  required  to 
subscribe  his  name  as  a  witness  to  a  bail  bond  executed  in  his 
presence,  and  by  his  order  acting  as  such  court,  by  a  person 
chai^d  with  an  offense,  and  his  sureties.  It  is  not  required 
by  the  form  for  such  bonds  prescribed  under  Sec.  11 ,  CrinUnal 
Code. 

Ane  we  apprehend  that  if  such  attestation  was  prescribed 
that  a  bail  bond  good  in  all  other  respects,  would  not  be  invalid 
qons  %'BX][^  %a({  ^i  !^ge!^B  o:^  o9pnC  eq^  jo  ojn^rej  eqt^  jo  (^xmoocm  no 
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failure  would  be  a  mere  irregularity  which  would  be  cured  by 
Section  80  of  Criminal  Code. 

The  recognizance  in  this  case  conforms  substantially^  if  not 
literally^  with  the  form  prescribed  in  the  Criminal  Code  and  must 
be  deemed  valid. 

Sut  if  it  be  conceded  that  the  answer  presented  a  good  defense 
— a  question  we  need  not  now  decide — still  the  court  below  did 
not  err  in  permitting  the  judge^  who  took  the  recognizance,  to 
subscribe  his  name  as  a  witness  to  it — since  appellants  were  not 
prejudiced  thereby — although  it  was  not  necessary  to  the  validity 
of  the  recognizance — ^nor  did  the  court  err  in  permitting  him 
to  testify  as  a  witness. 

Wherefore,  the  judgment  is  affirmed. 

9 

Ireland  dc  D.,  for  appellants. 


Joseph  Sauman  v.  Commonwealth. 

Homicide— Murder— Plea  of  Sdf-def enae — ^Evidence— ^Instrnctions. 

When  the  accnsed  relies  on  a  plea  of  self-defenee  and  if  there  is  any 
teBtimony  tending  to  establish  his  plea,  however  slight,  the  court  should 
give  an  instruction  covering  the  law  of  self-defense. 

Reasonable  Doubt^uiy  Must  Not  Weigh  the  Evidence. 

The  jury  have  no  right  to  weigh  the  evidence  in  a  criminal  case,  and 
they  have  no  right  to  weigh  the  testimony  of  any  single  witness.  If 
they  have  a  doubt  as  to  the  credibiUty  of  a  witness  this  doubt  must  be 
resolved  in  favor  of  the  accused. 

APPEAL    FROM    JEFFEESON    CIRCUIT    COURT. 

December  10,  1871. 

Opinion  of  the  Court  by  Judge  Pryor: 

The  testimony  in  this  case  both  upon  the  part  of  the  Com- 
monwealth^  and  the  accused,  conduced  to  establish  the  fact  that 
the  accused  and  the  two  young  men  with  him  had  been  pursued 
by  Fred  Kennin  and  others,  from  the  house  wheijB  the  dance 
took  place,  into  the  middle  of  the  street;  that  Kennin  had  a 
large  knife  drawn  and  was  evidently  attempting  and  intending 
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to  inflict  upon  some  one  of  the  party  personal  injury.  What 
justification  Kennin  and  his  party  had  in  making  the  pursuit 
is  not  proper  to  be  either  discussed  or  determined  by  this  court. 
The  deceased  was  at  the  dance,  but  not  present  when  the  pursuit 
commenced,  but  seems  to  have  arrived  shortly  after,  and  as  soon 
as  he  reached  the  street^  where  the  accused  was,  the  fight  betwe^ 
him  and  the  accused  began.  There  is  conflicting  testimony  as 
to  which  of  the  two  struck  the  first  blow,  and  whether  or  not 
the  deceased  joined  Kennin  and  others  in  the  effort  to  chastise 
or  inflict  punishment  upon  the  accused  and  his  companions,  is 
for  the  jury  alone  to  determine.  The  accused  is  relying  for 
an  acquittal,  upon  the  ground  that  the  killing  was  done  in 
self  defense.  The  court  in  the  instructions  given  for  the  Com- 
monwealth, and  the  accused,  excluded  altogether  from  the  con- 
sideration of  the  jury,  all  that  part  of  the  difficulty  occurring  'it 
the  dance  house,  and  up  to  the  time  the  fight  took  place  in  the 
street.  When  the  testimony  tends  to  establish  any  available  legal 
defense  in  a  case  like  this,  however  slight,  the  law  should  be 
given  as  applicable  to  the  facts,  and  the  jury  left  to  determine 
their  existence,  or  in  other  words,  what  facts  have  been  proven. 
The  court  below  upon  the  facts  proven,  should  have  given  instruc- 
tions 2,  3  and  5  asked  for,  by  defendants*  counsel,  viz:  Xo.  2, 
"That  in  determining  whether  or  not  Bauman  had  reasonable 
grounds  to  believe  himself  in  danger  of  great  bodily  harm,  or 
of  being  killed,  the  jury  should  consider  all  the' facts  and  ci^ 
cumstances  proven  in  the  case,  from  the  beginning  of  the  difii- 
culty  at  the  house  up  to  the  termination  of  the  conflict  with 
Snyder."  3,  "That  if  the  jury  believe  from  the  evidence  that 
Bauman  left  the  dance  house  and  went  into  the  street,  for  the 
purpose  of  avoiding  the  conflict,  and  that  he  and  his  com- 
panions were  pursued  by  the  crowd  from  the  house  into  the 
street,  and  whilst  in  the  street  became  enjoined  in  a  combat 
with  Snyder  and  that  Snyder  had  driven  him  back  to  the  wall 
or  fence,  and  the  crowd  were  pursuing  and  encouraging  Snyder 
and  crying  out  Tmock  him  down,'  'kill  hiifa,  &c.,'  and  that 
from  all  the  facts  proven  the  accused  had  reasonable  grounds 
to  believe  and  did  believe  that  he  was  in  imminent  danger  of 
being  killed,  or  of  great  bodily  harm  and  to  save  himself  from 
such  danger  stabbed  and  killed  Snyder,  they  should  find  him  not 
guilty,  although  the  jury  may  not  believe  he  was  really  in  such 
danger."  5,  "It  devolves  upon  the  Commonwealth  to,  prove  every 
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material  fact  necessary  to  make  out  the  guilt  of  the  accused,  and 
if  the  jury  entertain  a  reasonable  doubt  as  to  the  existence 
of  any  material  fact,  necessary  to  constitute  the  accused  guilty, 
they  must  acquit"  The  eighth  instruction  given  by  the  court 
is  not  the  law  of  the  case;  in  this  instruction  the  jury  are  told 
that  if  the  accused  did  the  killing,  &c.,  he  is  guilty  of  man- 
slaughter v/nless  they  are  satisfied  the  killing  was  done  in  self 
defense,  the  accused  is  by  this  instruction  made  to  prove  his 
innocense,  or  his  excuse  for  killing,  beyond  a  reasonable  doubt 
If  the  jury  believe  that  the  accused  did  the  killing,  and  have 
a  reasonable  doubt  from  the  evidence  as  to  whether  it  was  done 
in  self  defense  or  not,  they  must  acquit  '  All  doubts  result  in 
favor  of  the  accused  in  a  criminal  prosecution.  The  9th  in- 
struction given  by  the  court  is  objectionable  only,  for  the  reason 
that  the  jury  in  passing  upon  the  defense  of  the  accused,  are 
confined  to  the  assault  in  the  street  and  not  required  to  consider 
all  the  facts  from  the  time  the  difficulty  commenced  at  the 
dance  house  until  it  terminated.  The  12th  instruction  given  by 
the  court  upon  the  propositions  embraced  in  law,  and  in  this 
instruction,  the  jury  are  told  that  "they  have  no  right  to  weigh 
the  evidence,  and  find  a  verdict  of  guilty  upon  a  mere  preponder- 
ance of  testimony,  hut  in  the  ISth  instruction  the  jury  are  told 
"that  it  is  their  duty  to  weigh  all  the  evidence  in  the  case  and 
that  they  are  the  exclusive  judges  of  the  credibility  of  the  wit- 
nesses, and  the  weight  to  which  each  witness  is  entitled  to."  The 
jury  have  no  right  to  weigh  the  evidence  in  .a  criminal  case, 
and  they  have  no  right  to  weigh  the  testimony  of  any  single 
witness.  They,  of  course,  have  the  right  to  determine  whether 
he  is  swearing  falsely  or  telling  the  truth,  but  if  they  have  a 
doubt  as  to  the  credibility  of  a  witness,  or  as  to  the  truth  of 
any  statement  made  by  a  witness,  this  doubt  results  in  favor 
of  the  accused.  To  justify  a  verdict  of  guilty,  the  evidence  must 
not  only  be  sufficient  to  satisfy  the  jury  of  the  guilt  of  the 
accused,  but  must  be  sufficient  to  exclude  from  their  minds  all 
reasonable  doubt  on  that  subject,  2  Met.  page  34,  June  vs. 
Commonwealth.  The  court,  as  this  case  will  have  to  be  again 
tried,  has  seen  proper  to  comment  on  the  testimony  only  so  far 
as  to  enable  them  to  determine  upon  the  propriety  of  the  giving 
and  refusing  the  instructions  by  the  court  below.  For  the  errors 
herein  indicated,  the  judgment  of  the  court  below  is  reversed 
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with  directions  to  grant  the  accused  a  new  trials  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Bramlette,  for  appellant. 


C0MM0NWEAI.TH  V.  Jno.  S.  Cooksndobfeb. 

New  Txial^Motion  for— F^gmtial  to  AppeaL 

On  an  iMue  and  tribl  of  a  fact  by  a  juiy  a  motion  for  a  new  trial  is 
esaential  to  correct  tlie  errors  growing  out  of  the  evidence  or  iiutnictioiu 
before  an  appeal  can  be  entertained. 

AP^KATi  FBOM  PENDLETON    CEIMINAIi   COUBT. 
t 

December  11,  1871. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

It  might  be  interesting^  and  perhaps  not  uninstructivey  to 
have  a  judicial  determination  of  the  question  whether  the 
Mulatto,  Booth  Allen  was  competent  to  testify  in  the  case;  but 
unfortunately  for  those  interested  this  court  is  precluded  from 
the  consideration,  and  determination  of  that  question,  .by  the 
total  failure  of  appellant  to  move  for  a  new  trial  in  the  court 
below. 

In  Humphreys  vs.  WdUon,  2  Bush,  580,  it  is  said  by  this 
court;  on  an  issue  and  trial  of  a  fact  by  a  jury  a  motion  for 
a  new  trial  is  essential  to  correct  the  errors  growing  out  of  the 
evidence,  or  instructions  before  an  appeal  can  be  entertained  by 
this  court,  and  the  same  thing  was  decided  in  Detherage  vs. 
Montgomery,  ^  Bush  46. 

The  failure  therefore  of  appellant  to  move  for  a  new  trial  in 
the  court  below  to  have  the  error  complained  of  corrected  deprives 
this  court  of  the  opportunity  of  expressing  its  views  on  the 
very  interesting  question  of  evidence  presented  in  the  bill  of 
exceptions.     Wherefore  the  judgment  is  affirmed. 

Jno.  H.  Fryer,  for  appellee. 
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Jas.  T.  Cabteb's  Abmb.  v.  Josiah  Bbummell's  Exob. 

Bzecators  and  Administrators — Szecntor  De  Son  Tort 

It  is  "w^U  settled  that  an  administrator  of  an  administrator  does  not 
represent  the  first  estate,  and  the  only  grounds  upon  which  an  action 
can  be  maintained  is  upon  the  allegation  that  the  executor  de  son  tort 
took  possession  of  the  first  estate. 

APPEAL    FROM    GBEEN    CIBCUIT    COURT. 
December  11  j  1871. 

Opinion  of  the  Couet  by  Judge  Pbyoe: 

David  T.  Baker  was  indebted  to  Josiah  Brummell  in  the  sum 
of  four  hundred  dollars  with  interest,  &c.  Baker  died  and 
James  T.  Carter  was  appointed  his  Administrator,  and  took  into 
his  possession  the  goods  and  effects  belonging  to  Baker's  estate. 
Carter  the  Administrator  of  Baker  then  died,  and  the  present 
appellant,  Thomas  P.  Hodges,  was  appointed  his  Administrator. 
Brummell,  the  creditor  of  Baker  also  died  and  John  M.  Brum- 
mell was  left  his  Executor.  Baker's  debt  to  Brummell  never 
having  been  paid  Brummell's  Executor  (the  present  appellee), 
instituted  his  suit  at  law,  against  the  appellant  Thomas  Hodges, 
Administrator  of  Carter,  who  was  the  Administrator  of  Baker, 
upon  the  indebtedness  of  Baker,  to  his  intestate.  IN'o  defense 
was  made  to  the  action,  and  a  judgment  rendered  against  the 
appellant  Hodges,  Administrator  of  Carter,  for  four  hundred 
dollars  with  interest  'Ho  be  levied  of  the  estate  of  David  Baker 
unadminisleredj  which  came  to  the  hands  of  James  T,  Carter  and 
in  the  hands  of  Carter's  Administrator,  the  appellant," 

On  this  judgment  an  execution  issued  and  was  returned  no 
property  found.  Brummell's  Executor  then  filed  the  present 
petition  against  the  appellant  Hodges,  as  Administrator  of 
Carter,  alleging  "that  the  appellant,  as  the  Administrator  of 
Carter,  had  received  into  his  hands,  the  property  and  effects  of 
David  T.  Baker,  left  by  Carter,  Baker's  Administrator,  unad- 
ministered,  and  that  he  failed  and  refused  to  pay  the  judgment 
obtained  at  law,  although  he  had  assets  sufficient  to  pay  the  same. 
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The  appellant,  Hodges,  answered  denying  that  any  property 
or  assets  of  Baker,  deceased,  ever  came  to  his  hands,  and  that 
he  had  fully  settled  up  Carter's  estate  and  distributed  the  assets 
between  his  widow  and  children.     The  wrong  complained  of  in 
this  case  is  "that  the  Administrator  of  Carter  failed  to  make 
a  proper  application  of  the  assets  of  Baker  that  came  to  his 
hands. '^     It  is  well  settled  that  an  administrator  of  an  admin- 
istrator does  not  represent  the  first  intestate,  and  the  only  groiin«l 
upon  which  this  action  can  be  maintained  if  at  all,  is  upon  the 
allegation,  that  Baker's  property  and  effects  were  taken  posses- 
sion of  by  the  appellant,  as  the  Administrator  of  Carter,  and 
even  then,  we  are  inclined  to  the  opinion,  that  he  would  be  liable 
as  executor  do  son  tort,  and  not  as  Carter's  Administrator.    The 
judgment  first  obtained  and  now  sought  to  be  enforced  directs 
the  Administrator  of    Carter  to  pay  the  judgment   out  of  the 
assets  of  Baker's  estate,  and  the  present  judgment  directs  it  paid 
out  of  Carter's  estate.     There  is  no  proof  in  the  record  show- 
ing that  any  of  Baker's  effects  ever  passed  into  the  hands  of 
Hodges,  or  that    he  took  possession  of    them  either  in  his  own 
right  or  as  Administrator  of  Carter.     If  the  proceeding  in  this 
case  is  based  upon  the  idea  of  a  devastavit  by  Hodges  of  Car- 
ter's   estate,  it  can  avail    appellee  nothing,  because,  he   has  no 
judgment  against  Carter's  estate,  and  there  is  no  allegation  that 
such  a  judgment  was  had,  either  vs.  Carter  or  the  Administrator 
of  Carter,  but  the  judgment  itself  shows  that  it  is  to  be  made 
out  of  Baker's  estate,  and  no  part  of  this  estate  ever  came  to 
appellant's  hands.     The  appellant  has  also  made  a  settlement 
and  distribution  of  the  whole  of  his  intestate's  effects  -between 
his  widow  and  children  and  no  right  of  action  exists  against 
him  authorizing  a  personal  judgment  or  a  judgment  as  Adminis- 
trator of  Carter.     The  judgment  of  the  court  below  is  reversed 
with  directions  to  dismiss  plaintiff's  petition. 

CJvelf,  James,  for  appellant 
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Tom  Doyle  v.  D.  K.  Beabd^  &c. 

Election— OfBjcers— Rejection  of  Vote — ^Srror— Not  ResponsiUe^-Construction 
of  Law. 

The  constitutionality  of  a  law  enacted  by  the  Legislature  is  a  judicial 
question  to  be  determined  by  the  oourte,  and  the  judges  of  an  election  are 
not  called  upon  to  decide  the  question. 

APPEAL   FROM    CHBISTIAN    CIBOUIT    OOUET. 

December  12,  1871. 

Opinion  of  the  Couet  by  Judge  Peyob: 

We  perceive  no  error  in  the  action  of  the  court  below  in 
sustaining  the  demurrer  to  appellant's  petition.  In  this  case  the 
appellees,  who  were  the  judges  of  the  election,  were  called  upon 
to  decide  the  constitutionality  of  a  law  enacted  by  the  Legis- 
lature, and  applicable  to  the  town,  of  Hopkinsville,  by  which  no 
man  is  allowed  to  vote  for  councilman,  &c.,  without  first  hav- 
ing paid  his  taxes.  It  was  a  judicial  question  and  one  which 
appellant's  counsel  say  has  not  been  determined  by  this  court 
It  is  hardly  to  be  presumed  that  these  judges  of  the  election 
would  take  it  upon  themselves  to  adjudicate  upon  such  an  im- 
portant question.  It  is  true  that  the  petition  alleges  that  they 
willfully  and  knowingly  refused  the  appellant  a  vote,  but  the 
appellant  further  alleges  that  it  was,  for  the  unlawful  and  un- 
constitutional  reason  that  he,  the  plaintiff,  had  not  paid  his  taxes 
to  the  proper  officer,  due  the  city  for  the  year  1870,  in  other 
words,  the  wrongful  act  of  the  appellees  consisted  in  their  re- 
fusal to  regard  this  legislative  enactment  in  regard  to  the  town 
of  Hopkinsville  unconstitutional.  The  question  presented  was 
purely  a  judicial  one,  and  to  make  them  responsible  for  an  error 
of  judgment,  (if  any  was  committed)  would  be  both  unjust  and 
impolitic.  The  constitutional  question  made  in  the  argument 
does  not  arise  upon  the  face  of  the  petition  for  the  reasons 
already  indicated.  The  judgment  of  the  court  below  is  affirmed. 
Morgan  vs.  Dudly,  18  B.  Monroe,  711.  Crisman  vs.  Bruce,  1st 
Duvall,  page  63. 
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Feland  &  Evans,  A.  H.  Clark,  far  appellant. 
Jno.  Phelps,  for  appellees. 

Kesponse  to  the  Petition  fob  Beheabino: 

This  court  recognizes  the  opinion  and  principles  in  the  case 
of  Crisman  vs.  Bruce,  as  good  law,  and  in  the  opinion  delivered 
in  the  present  case,  referred  to  that  case  as  authority,  but  wo 
cannot  regard  a  defective  pleading  as  good,  upon  demurrer,  for 
the  purpose  of  deciding  a  constitutional  question.  In  Crisman 
vs.  Bruce,  this  court  says:  ''In  passing  upon  the  qualijicalionA 
of  a  person  offering  to  vote,  the  judge  of  the  election  act^ 
judiciously,  and  that  no  judge  should  be  held  responsible  for 
a  mere  error  of  judgment  in  the  discharge  of  his  official  duties, 
bui  where  the  citizen  has  been  deprived  of  his  right  by  the  judge 
unUfully  and  knowingly  he  is  entitled  to  redress/'  The  allega- 
tion in  appellant's  petition  in  the  present  case,  that  the  appellees, 
as  judges  of  the  election,  willfully  and  knowingly  refused  the 
appellant  the  right  to  vote,  when  he  was  a  citizen  and  entitled 
to  vote,  of  which  fact  they  were  cognizant,  presented  a  good 
cause  of  action,  but  the  appellant  further  alleges  in  substance 
'Hhat  this  willful  refusal,  &c,,  was  based  upon  the  urUawfvl  and 
unconstitutional  reason,  that  plaintiff  had  not  paid  his  town  taxes, 
&c.**  There  is  a  law  applicable  to  the  tovm  of  Hopkinsville 
denying  the  citizen  the  right  to  vote,  who  had  not  paid  his  taxes. 
This  law  is  conceded  to  exist  by  counsel  on  both  sides,  and  whether 
conceded  or  not,  would  be  taken  judicial  notice  of  by  this  court 

Now  the  petition  having  set  forth  the  facts  constituting  this 
willful  act  on  the  part  of  the  appellees,  it  is  for  this  court  to 
determine  whether  the  facts  set  forth  do  constitute  a  wrong  on 
the  part  of  appellees.  If  A  charges  B  with  fraud  and  all^.s 
the  facts  constituting  the  fraud,  if  these  facts  presented  do  not 
amount  to  fraud  the  pleaded  allegation  that  they  constitute  fraud 
amounts  to  nothing.  The  petition  discloses  the  fact  that  the 
willful  acts,  considered  in  this  case  in  refusing  to  disregard 
what  plaintiffs  say,  was  an  unconstitutional  law.  Xow  this 
court  adjudges  that  their  failure  to  disregard  the  law  if  uncon- 
stitutional, is  no  willful  act,  for  the  reason  that  the  question 
was  a  judicial  one,  and  no  action  can  be  maintained  in  such  a 
case,  upon  such  a  state  of  facts.  If  these  judges  had  been 
advised  by  every  lawyer  in  the  state  that  the  act  was  unconsti- 
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tutional  and  they  had  disregarded  their  opinions,  no  action  could 
be  maintained  against  them,  and  even  if  they  had  expressed  the 
opinion  themselves^  that  it  was  unconstitutional  and  refused  the 
appellant  the  right  to  vote,  the  action  could  not  be  maintained. 
The  case  in  1st  Duvall  is  maintained  upon  the  alleged  fact  that 
the  judges  of  the  election  required  the  voter  to  make  responses 
to  questions,  the  law  did  not  authorize  them  to  propound,  and 
refused  his  vote,  because  he  did  not  respond  as  they  descried. 
In  the  case  of  Crisman,  &c.,  the  petition  alleges  "that  he  was 
required  to  swear  that  he  had  not  been  in  the  service  of  the 
Confederate  States,  £c./'  and  that  the  act  of  the  Legislature 
was  unconstitutional  and  void  requiring  this  oath,  &c.  If  the 
pleader  had  stopped  here,  his  petition  would  not  have  been  good, 
because  the  Legislature  had  passed  the  law  and  the  constitu- 
tionality of  the  act  was  purely  a  legal  question,  and  if  the  judges 
had  known  it  was  unconstitutional  and  refused  the  vote  they 
would  not  have  been  liable.  But  this  petition  goes  on  to  allege 
that  the  judges  required  him  to  answer  other  questions  viz: 
whether  he  was  in  favor  of  furnishing  men  and  money,  and  upon 
his  not  making  a  favorable  response,  refused  his  vote,  and  this 
after  he  had  complied  with  the  requirements  of  the  law  by  taking 
the  oath  prescribed  by  law.  In  the  case  of  Crisman  the  unfav- 
orable response  of  the  voter  to  an  interrogatory  unauthorized 
by  law,  and  his  being  refused  a  vote  therefor  made  the  petition 
good  and  authorized  a  recovery  or  reversal,  and  that  case  fully 
and  in  every  particular  sustains  this  court  in  the  opinion 
delivered  in  the  present  case. 
The  petition  is  overruled. 

Feland  &  Evans,  for  appellant. 
Jno,  Phelps,  for  appellee. 
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Frank  Beai.man  v.  Commonwealth. 

Criminal  LawMShooting  at  Another— Indictment— Certainty— Proof— Vaiienoe 
— ^Descriptiott  of  Person  Injnred. 

An  indictment  must  be  direct  and  certain;  fir»t,  as  to  the  party  charged; 
second,  as  to  the  offense  charged.  Where  the  offense  involves  the  com- 
mission of  an  attempt  to  commit  an  injury  to  persons  or  property,  and 
is  described  in  other  respect  with  sufficient  certainty  to  identify  the  act, 
an  erroneous  allegation  as  to  the  person  injured  or  attempted  to  be  injured 
is  not  material.  Where  the  indictment  charges  shooting  at  "A"  and  the 
jHTOof  shows  shooting  at  "B,"  the  varience  is  fatal. 

Changing  Indictment. 

In  the  present  case  the  attorney  for  the  Commonwealth  attempted  to 
remedy  the  defect  by  entering  upon  the  record  the  real  name  of  the 
party  injured,  wiiidi  is  unauthorized. 

APPEAIi   FROM    NELSON    CIRCUIT    COURT. 

December  12,  1871. 

Opinion  of  the  Court  by  Judge  Pryob: 

The  court  erred  in  permitting  the  evidence  of  T.  P.  LewiB 
to  go  to  the  jury  and  it  should  have  been  excluded  upon  the 
motion  made  by  the  counsel  for  the  appellant  to  that  effect  The 
indictment  charges  the  appellant  with  unlawfully  shooting  at 
T.  P.  Lewis  and  the  testimony  is,  that  he  shot  at  Thomas  P. 
Lewis.  The  123  section  of  the  Criminal  Code  provides:  that 
the  indictment  must  be  direct  and  certain:  1st,  as  to  the  party 
charged.  2nd,  as  to  the  offense  charged.  The  127  section 
Criminal  Code  provides:  ^' Where  the  offense  involves  the  com- 
mission  of  an  attempt  to  com/mil  an  injury  to  person  or  prop- 
erty, and  is  described  in  other  respects  with  sufficient  cer- 
tainty to  identify  the  act,  an  erroneous  allegation  as  to  the 
person  injured,  or  attempted  to  he  injured  is  not  materiaV* 

This  court  in  the  case  of  Kevil  vs.  The  Commonwealih,  6 
Bush,  876,  involving  a  question  somewhat  similar  to  the  one 
under  consideration  says,  ''the  name  of  the  deceased  was  alleged 
to  be  Barbara  Kevil,  the  wife  of  the  defendant.  The  evidence 
is  that  her  name  was  Margaret,  the  name  however  is  but  de- 
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scriptive  and  the  person  killed  being  described  as  the  prisoner's 
wife  and  no  objection  made  to  the  evidence  or  motion  to  exclude 
ity  the  prisoner  could  not  have  been  misled,  &c'' 

In  the  present  case  the  evidence  was  objected  to,  and  there 
was  nothing  in  the  indictment  descriptive  of  the  party  alleged 
to  have  been  injured,  except  the  name.  The  offense  is  for 
shooting,  at  a  particular  person,  and  the  proof  is  that  the  accused 
shot  at  another  and  different  person.  If  the  indictment  can  be 
sustained  upon  the  proof  then  the  same  is  altogether  immaterial. 
One  may  be  indicted  for  shooting  at  A  and  convicted  of  shooting 
B.  An  indictment  and  conviction  for  shooting  T.  P.  Lewis 
would  be  no  bar  to  an  indictment  for  shooting  Thomas  P.  Lewis. 
In  the  case  of  Nunley  vs.  The  Commonwealth,  1st  Bush,  page 
11,  a. party  was  charged  in  the  indictment  with  shooting  Stephen 
Daniel's  hog,  and  the  proof  was  that  he  stole  the  hog  of  Philip 
Daniel.  This  court  held  that  the  conviction  was  improper  and 
that  the  offense  charged  was  entirely  different  from  the  offense 
jproven.  In  the  present  case  the  attorney  for  the  Commonwealth 
attempted  to  remedy  the  defect  by  entering  upon  the  record  the 
real  name  of  the  party  injured.  There  is  no  provision  of  the 
Code  authorizing  such  a  proceeding,  if  so,  every  defective  in- 
dictment could  be  cured  in  the  same  way.  There  is  a  provision 
of  the  Code  authorizing  the  Conmionwealth  by  her  attorney, 
when  the  name  of  the  defendant  is  improperly  alleged,  to  have 
the  proper  name  given,  by  an  entry  on  the  record.  This  is  in 
Section  124.  The  judgment  of  the  court  below  is  reversed  and 
cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Johnson,  for  appellant. 
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John  T.  Bouoheb  t;.  Jesse  Sattesfield. 

Saneptions— Bill  of— Verdict  Contrnxy  to  Svidence. 

In  the  absence  of  a  statement  in  a  bill  of  exceptions  that  it  contained 
all  the  eyidenoe  heard  on  the  trial  in  behalf  of  both  parties,  the  court 
of  appeals  will  not  rererse. 

APPEAL  FBOM  CAIJ>WELL  GIBCUIT  COUBT. 

December  12,  1871. 

Opinion  of  the  Coubt  by  Judge  Petebs: 

It  may  be  inferred  from  what  is  stated  in  the  bill  of  exceptions 
that  it  contains  all  .the  evidence  adduced  on  the  trial  by  appellant, 
but  there  is  no  statement  that  it  contains  all  the  evidence  heard 
on  the  trial  on  behalf  of  appellee.  And  in  the  absence  of  such 
statement  this  court  can  not  reverse  k  judgment  because  it  is 
founded  on  a  verdict  rendered  contrary  to  evidence. 

All  the  instructions  given  appear  to  have  been  asked  by  appel- 
lant, or  if  not  they  were  not  objected  to,  and  they  appear  as  favo^ 
able  as  he  was  entitled  to  h^ve  them.  And  as  no  available  error 
for  reversal  is  presented,  the  judgment  is  affirmed. 


Lyle,  0.  W,  Duvall,  for  appellant. 
Hewlett,  for  appellee. 
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C.   IN*.   COOPBB  V.  W.  J.  LlSLB^  ASSIGNBE. 

Principal  and  Agent— Unanthorised  Acts— Ratification. 

Where  an  agent  is  authorized  to  borrow  money  on  time,  but  geta  it 
on  call,  the  principal  ratifies  his  action  by  accepting  it. 

Sxcq^tiona— Bill  of— Time  to  File— Sztenaion. 

The  judge,  during  a  term  in  whidi  the  judgment  was  rendered,  gaye 
the  appellant  until  the  third  day  of  the  next  term  to  file  the  biU  of 
exoeptiona  which  was  the  proper  time  to  file  it. 

APPEAL  FBOM  MABION  OIBOUIT  OOUBT. 

December  15,  1871. 

< 

Opinion  of  the  Coxtbt  by  Judge  Peyoe  : 

Mahon  &  Brown  were  merchants  in  Marion  oounty,  and  the 
appellant,  Cooper,  was  in  their  employ.  They  had  applied  to  one 
Hill  for  the  purpose  of  borrowing  $200,  and  in  order  to  obtain 
the  loan  sent  the  appellant  to  get  the  money.  When  the  appellant 
arrived  at  Hill's  he  refused  to  loan  the  money,  stating  that  what 
money  he  had  on  hand  was  for  the  purpose  of  paying  the  appellant 
and  others  who  were  entitled  to  it  f rotn  the  estate  of  their  father, 
who  was  dead,  and  Hill  was  liable  in  some  way  for  the  money. 
Hill,  however,  agreed  to  let  Mahon  &  Brown  have  the  money  in 
the  event  the  appellant  would  deduct  from  the  amount  that  was 
coming  to  him  from  Hill  the  amount  appellant  owed  Mahon  & 
Brown,  which  was  seventy-two  dollars.  Cooper  agreed  to  this, 
obtained  a  check  for  $200  payable  to  Mahon  &  Brown,  and  upon 
which  they  obtained  the  money.  The  money  to  be  paid  back  to 
Hill  by  Mahon  &  Brown  when  called  for.  It  seems  that  the  ap- 
pellant. Cooper,  paid  to  Hill  the  amount  of  the  account  that  he 
owed  Mahon  &  Brown  by  crediting  Hill  on  the  amount  he  was 
owing  appellant  out  of  his  father's  estate.  This,  in  fact,  was  the 
original  agreement  between  Hill  and  the  appellant  when  the 
money  was  loaned  and  $72.83  of  the  money  Brown  &  Mahon 
obtained  was  appellant's  money.  Hill  only  collected  in  the  dis- 
tribution of  the  assets  of  Mahon  &  Brown  his  pro  rata  portion  on 
the  $200  less  by  the  credit  of  $72.83.    Mahon  &  Brown's  debt  has 
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been  paid  by  Cooper  to  the  extent  of  $72.83^  and  now  the  assignee 
of  Mahon  &  Brown  seek  to  recover  the  amount  of  the  account  due 
by  .appellant  to  him  as  assignee  of  Mahon  &  Brown  and  refuse 
to  allow  the  amount  paid  Hill  as  a  setroff.  We  are  inclined  to 
think  that  the  firm  of  Mahon  &  Brown  knew  how  this  money  was 
obtained.  They  deny  that  they  authorized  Cooper  to  borrow  it,  to 
be  paid  on  demand,  but  still  they  accepted  it,  and  must  be  bound 
by  the  termfl  thereof.  The  authority  delegated  to  Cooper  was  to 
borrow  it  for  a  few  weeks,  but  Cooper  disregai^ded  this  authority 
and  borrowed  it  to  be  paid  upon  call,  as  the  witness  expresses  it, 
and  by  agreeing  to  surrender  two  dollars  of  his  own  money  in 
HilFs  hands  in  order  to  get  it  The  set-off  should  have  been 
allowed.  The  bill  of  exceptions  were  filed  at  the  proper  time. 
The  judge,  during  the  term  at  which  the  judgment  was  rende.-ed 
gave  the  appellant  until  the  third  day  of  the  next  term  to  file  the 
bill  of  exceptions.  No  bill  of  exceptions  oould  have  been  filed  at 
the  criminal  and  equity  term  in  June,  and  on  the  third  day  of  the 
first  term  succeeding  the  one  at  which  the  judgment  was  rendered 
the  bill  of  evidence  was  filed.  The  judgment  of  the  court  below 
is  reversed,  and  cause  remanded  with  directions  to  grant  the  appel- 
lant a  new  trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

C.  A.  Johnston,  for  appellant. 
Lisle,  for  appellee. 


\ 

f 


Wm.  Jenning's  v.  Jesse  Qantis'  Bxoe.^  &o. 


Juficial  Sales— Fajlure  to  Make  Proper  Ap^cation  of  Proceeds— Remedy. 

Where  the  proceeds  of  a  judicial  sale  ara  improperly  applied,  the  remedy 
is  to  apply  to  the  court  for  a  proper  applioation  and  not  by  excepting 
to  the  sale. 


APPEAL  FBOM  GAEBABD  CIRCUIT  COUBT. 
December  18,  1871. 

Opinion  of  the  Couet  by  Judge  Pbtees: 

On  the  12th  of  July,  1871,  when  appellant  filed  his  answer,  in 
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which  he  admitted  his  indebtedness  to  G.  F.  Burdett,  he  knew  he 
was  obligor  in  the  note  bearing  date  March  31st,  1871,  which  the 
bank  held ;  that  it  had  four  months  to  run  from  its  date,  and  was 
unpaid  when  the  answer  was  filed  and  the  judgment  was  rendered 
for  a  foreclosure  of  the  mortgage.  He  should  then  have  stated 
the  facts,  and  asked  the  court  to  have  the  proceeds  of  the  sale  of 
his  land  applied  to  the  payment  of  this  debt 

That  he  failed  to  do  and  after  the  judgment  was  rendered 
again  renewed  the  note,  if  from  any  facts  or  circumstances  sub- 
sequently developed  he  discovered  that  Burdett  intended  to  use 
the  proceeds  of  the  sale,  and  not  apply  them  to  the  discharge  of 
the  debt,  his  remedy  would  have  been  by  an  amended  pleading, 
and  not  by  excepting  to  the  sale;  the  purchaser  was  no  party  to 
the  controversy,  and  the  remedy  of  the  apprehended  injury  was  not 
by  setting  the  sale  aside,  but  to  have  the  proceeds  properly  applied. 

Wherefore,  the  judgment  is  affirmed. 

McKee,  Hopper,  for  appellant. 
Dunlap,  for  appellees. 


Commonwealth  v.  Johnson  A.  Stoby. 

Criminal  Law— A^ieal— Amount  of  Fine— Jnriadictioii. 

The  court  of  appeals  has  no  jurisdiction  in  oases  where  the  penalty  is 
a  fine  of  fifty  dollars  or  less  and  no  other  punishment. 

APPEAL  FBOM  BOONE  CIBCUIT  OOUBT. 

I>ecemher  9,  1871. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  Commonwealth  prosecutes  this  appeal  for  the  reversal  of 
a  judgment,  rendered  for  the  defendant,  on  the  trial  of  an  indict- 
ment, under  the  act  of  March  2,  1860,  for  (Myers  Supplt.  517) 
flelling  whiskey  to  a  minor  without  lawful  authority  to  do  so. 

The  indictment  alleges  but  one  offense,  for  which  the  prescribed 
penalty  is  a  fine  of  $50,  and  no  other  punishment 

By  section '342  of  the  Criminal  Code  of  Practice,  as  rendered 
March  1,  1860,  the  jurisdiction  of  this  court  in  prosecutions  for 
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misdemeanors  is  limited  to  cases  in  which  the  pimishment  may 
exceed  a  mere  fine  of  $50.  It  results,  therefore,  that  this  court 
has  not  jurisdiction  in  this  case. 

Wherefore,  the  appeal  is  dismissed. 


J.  W,  Caedweix,  &o.,  v.  Thomas  J.  Moobb^  Gdn., 

Guardian  and  Ward— Action  in  Infant's  Name. 

An  action  against  a  guardian  for  money  found  due  an  infant  must  bo 
brought  in  the  name  of  the  infant  by  Ms  then  guardian  or  next  friend. 


APPEAI.  FBOM  MSBOEB  dBGUIT  OOUBT. 
December  19,  1871. 

Opinion  of  the  Coubt  by  Judge  Petbbs: 

This  suit  was  brought  by- appellee  in  his  own  name  as  the  stat- 
utory guardian  of  Lelia  Taylor  against  Cardwell,  her  former 
guardian,  and  James  Taylor,  his  surety,  to  recover  the  amount 
found  on  settlement  in  money  to  be  due  to  the  ward  by  Cardwell. 

The  defendants  below  demurred  to  the  petition.  Their  de- 
murrer was  overruled,  and  they  failing  to  make  further  answer, 
judgment  was  rendered  against  them,  and  they  have  appealed. 

The  question  presented  by  this  appeal  must  be  regarded  as  an 
adjudicated  one.  In  Anderson  vs.  Watson,  S  Met,  p.  609,  where 
the  same  question  was  made  this  court  held  that  before  the  Code, 
such  a  suit  as  the  one  under  consideration  must  have  been  brought 
in  the  name  of  the  infant  by  his  next  friend. 

Now  it  may  be  brought  by  his  guardian,  or  next  friend,  Code 
section  6S.    But  it  must  be  brought  in  the  infantas  name. 

It  results  that  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  to  the  petition, 
and  for  further  proceedings  consistent  with  this  opinion. 

Kyle  &  Boston,  for  appellants. 
Thompson,  for  appellees. 
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Campbell  &  Ibvine  v.  C.  W.  Mitchell. 

Attachment— Motion  to  Quash  Le^y  Grounds  Stand  Denied— Burden  of  Proof. 

No  pleading  is  necessary  other  than  the  notice  stating  the  grounds  upon 

which  a  motion  to  quash  a  levy  is  based.    All  the  grounds  stand  denied, 

and  it  is  necessary  that  the  party  making  the  motion  should  establish 

their  existence  by  competent  testimony. 

APPEAL  FBOM  MABION   CIKCUIT  COUET. 

December  19,  1871. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

At  the  August  temiy  1870,  an  order  was  made  quashing  the 
levy  made  in  virtue  of  tKe  order  of  attachment,  and  also  discharg- 
ing the  attachment  itself. 

The  attachment  was  reinstated  by  one  of  the  judges  of  this 
court,  and  upon  final  hearing  was  sustained. 

The  error  complained  of  is  that  the  court  refused  to  order  a 
sale  of  the  attached  property  taken  under  the  levy  quashed  as 
aforesaid.  The  evidence  heard  by  the  circuit  court  warranted  the 
conclusion  that  the  property  in  question  was  exempt  from  levy 
and  sale  under  either  execution  or  attachment. 

The  only  question  is  whether  or  not  this  fact  can  be  inquired 
into  upon  a  motion  or  sale.  The  court  was  called  upon  to  sell  the 
property.  It  had  no  right  to  sell  property  not  subject  to  levy  and 
sale,  nor  had  it  the  right  to  retain  possession  of  such  property 
improperly  and  wrongfully  seized  by  its  officer. 

No  pleadings  were  necessary,  other  than  the  notice  stating  the 
grounds  upon  which  the  motion  to  quash  the  levy  was  based.  AU 
these  grounds  stood  denied,  and  it  was  necessary  that  the  party 
making  the  motion  should  establish  their  existence  by  competent 
testimony. 

The  motion  to  quash  was  not  a  proceeding  by  a  claimant  of  the 
property,  but  by  the  defendant  in  the  action.  It  did  not  raise  any 
question  as  to  the  right  of  plaintiffs  to  recover,  nor  as  to  their 
right  to  have  their  attachment,  but  only  as  to  whether  the  levy 
was  legal  or  illegal    If  the  process  of  the  court  had  been  abused,  it 
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was  proper  that  this  fact  should  be  inquired  into  in  a  summaiy 
manner^  and  the  above  corrected  at  once. 
The  judgment  appealed  from  is  affirmed. 

Russell  h  A.,R,  k  F.,  for  appellants. 
Lisle,  Harrison,  far  appellee. 


Al/EXANDEE  HUNTEE^  &C.   V.   GeO.   W.   HuNTEE,  &0. 

Judgment — Suit  to  Review— Petition— Demuxrer. 

The  petition  was  clearly  defective,  as  it  failed  to  allege  the  diBooyery. 
of  any  of  the  facts  set  forth  as  a  cause  for  reviewing  the  judgment 
already  rendered,  after  its  rendition,  nor  attempts  to  account  in  any  way 
for  failure  to  except  to  the  commissioner's  report  in  the  original  suit. 

• 

APPEAL   FSOM    NELSON    CIECUIT    COUET. 

December  20,  1871. 

Opinion  of  the  Couet  by  Judge  Peyoe: 

The  petition  in  this  case  is  for  the  purpose  of  vacating  a 
judgment  rendered  between  the  same  parties  and  involving  the 
same  matters  and  rendered  by  the  Nelson  circuit  court  in  the 
year  1870. 

The  petition  in  which  the  original  judgment  was  entered,  was 
filed  by  some  of  the  heirs  of  William  Hunter,  deceased,  against 
their  co-heirs  and  Alexander  Hunter,  his  Administrator,  in  which 
they  seek  to  make  the  Administrator  liable  for  assets  that  he  had 
failed  to  report,  and  for  a  full  and  fin^l  settlement  of  the  estate 
and  a  distribution  thereof  between  the  heirs — ^fill  of  whom  are 
before  the  court 

A  judgment  was  rendered  by  which  the  rights  of  all  the  parties 
was  determined.  The  suit  was  filed  in  August,  1865,  was  referred 
to  the  commissioner  for  settlement  in  the  same  year  and  no  final 
judgment  rendered  until  the  year  1870. 

The  present  petition  for  the  purpose  of  reviewing  this  judg- 
ment alleges  the  same  facts  set  forth  in  the  original  petition, 
and  also  alleges  that  there  was  a  combination  between  one  of  the 
heirs,  Craycraft  and  wife,  and  the  administrator,  by  which  the 
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other  heirs  were  deprived  of  their  real  interest  in  the  estate. 
The  appellant  filed  a  demurrer  to  their  petition  and  the  same 
was  overruled;  the  administrator  then  filed  an  answer,  contro- 
verting all  the  allegations  of  the  petition.  The  cause  was  sub- 
mitted upon  the  petition  and  answer,  and  a  judgment  rendered 
vacating  the  original  jiidgment  between  the  parties. 

The  petition  was  clearly  defective,  as  it  failed  to  allege  the 
discovery  of  any  of  the  facts  set  forth  as  a  cause  for  reviewing 
the  judgment  already  rendered,  after  its  rendition,  nor  attempt 
to  account  in  any  way  for  their  failure  to  except  to  the  com- 
missioner's report  in  the  original  suit,  except  that  they  regarded 
it  as  a  friendly  suit,  and  gave  it  no  attention  on  that  account. 
They  show  an  entire  absence  of  diligence  on  their  part  in  the 
protection  of  their  rights  in  the  f  orme'r  suit,  and  in  the  present 
action,  conceding  the  petition  to  be  a  good  one,  they  submit  the 
case  for  hearing  upon  the  petition  and  answer,  the  latter  con- 
troverting all  the  allegations  of  the  petition,  and  the  only  proper 
judgment  that  could  have  been  entered  would  have  been,  dis- 
missing their  petition. 

It  was  not  necessary  for  the  administrator  to  have  had  process 
Berved  on  his  answer  in  which  he  set  up  payments,  and  demand* 
against  the  heirs.  In  a  petition  by  a  distributee  and  adminis- 
trator or  by  legatees  for  the  settlement  of  an  estate,  the  parties 
interested  have  the  right  to  require  a  judgment  settling  and 
disposing  of  the  entire  fund,  their  interest  being  derived  from 
the  same  source,  and  all  interested  in  a  common  fund.  1st  B. 
Monroe,  230.  In  this  case,  the  claims  the  administrator  filed 
against  the  heirs,  whether  as  payments  by  him  as  administrator, 
or  an  indebtedness  by  them,  to  him,  were  presented  to  the 
oommissioner;  if  improperly  allowed  the  remedy  was  by  filing 
exceptions  to  the  commissioner's  report 

If  the  administrator  had  filed  no  answer  at  all,  in  a  settle- 
ment upon  an  order  of  reference  of  his  accounts,  he  had  the  right 
to  present  his  claims  against  the  heirs  who  were  entitled  to  the 
fund,  and  if  improperly  allowed  the  remedy  is  not  by  a  petition 
for  a  new  trial,  but  by  exceptions  to  the  report  of  the  com- 
missioner. 

No  sort  of  diligence  has  been  shown  by  the  appellees,  and 
no  reason  given  in  the  petition  for  distributing  the  original 
judgment 
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The  judgment  of  the  court  below  is  reversed  with  directions 
to  dismiss  appellees'  petition. 

Johnson,  for  appellants, 

Muir  &  Wichliffe,  for  appellees. 


Daniel  Cbideb  v.  R.  L.  Cobb,  &c. 
Chas.  Andebson  v.  E.  L.  Cobb,  &c. 


Deeds — ^Error  in  Desciiption — ^Differs  from  Patent—] 

The  boundary  of  land  described  in  the  deed  differs  essentially  from 
those  described  in  the  patent,  but  the  size  of  the  tract,  the  water  coarse 
upon  which  it  lies,  the  land  it  adjoins  and  the  further  fact  that  it  ii 
described  as  the  same  land  covered  by  the  patent,  tends  to  establish  the 
conclusion  that  the  intention  was  to  convey  all  the  land  embraced  in 
the  patent.  ( 

APPEALS    FBOM    LYON    CIRCUIT    COUBT. 

January  3,  1872. 

Opinion  oy  the  Coubt  by  Judge  Lindsay: 

Although  the  boundaries  of  the  land  described  in  clause  No. 
10  of  the  deed  from  C.  C.  Cobb  to  Cobb,  Bell  &  Co.  differ 
essentially  from  those  described  in  the  patent  to  John  Sbott, 
there  can  be  no  doubt  entertained  but  that  the  land  conveyed 
was  the  two  hundred  acres  patented  by  said  Scott. 

The  side  of  the  tracts  the  water  course  upon  which  it  lies,  the 
lands  it  adjoins,  and  the  further  fact  that  it  is  described  as  the 
same  land  conveyed  by  John  Scott  to  C.  C.  Cobb  &  W.  B. 
Machen,  all  tend  to  establish  this  conclusion.  The  appellant 
Crider  was  therefore  properly  adjudged  to  surrender  his  posses 
sion.  He  was  also  properly  denied  compensation  for  his  im 
provements. 

He  had  no  reason  to  believe  himself  the  owner  of  the  land  in 
question.  He  must  have  known  at  the  time  he  made  his  entry 
and  took  out  his  patent,  that  the  land  had  already  been  patented 
to  Scott,  and  he  was  equally  as  well  apprised  as  to  the  character 
of  the  title  he  bought  from  his  vendor  Hunter.    He  does  not  deny 
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that  all  the  lands  held  by  him  were  embraced  within  the  patent 
of  Scott 

This  was  not  an  action  to  recover  under  an  adverse  interfering 
entry  survey  or  patent^  but  under  an  older  patent  covering  all 
the  lands  embraced  by  the  junior  patents.  Besides  this,  the 
junior  patents  were  taken  out  with  knowledge  of  the  fact  that 
the  lands  were  covered  by  the  older.  They  must  be  treated  as 
void.  The  seven  years  limitation  law,  does  not  apply  in  such  a 
case.. 

The  judgment  as  to  Crider  must  therefore  be  affirmed.  The 
answer  and  cross  petition  of  Anderson  charges  substantially  that 
the  land  in  controversy  "yvas  sold  by  R.  S.  &  G.  Il(.  Cobb,  sur- 
viving partners  of  the  firm  of  Cobb,  Bell  &  Co.  to  Kelly  &  Co., 
and  that  they  intended  to  convey  the  same  by  their  deed  to  the 
latter  firm;  that  the  land  was  considered  part  of  the  Swannee 
furnace  land,  and  was  intended  to  be  conveyed,  and  that  it  was 
improperly  described  or  omitted  th«>ugh  the  mistake  of  the 
draughtsman,  Glenn.  That  Kelly  &  Co.  took  possession  under 
their  purchase  in  1846,  and  that  the  Cobbs  recognized  their 
title,  and  asserted  no  claim  until  this  suit  was  instituted,  iu 
1868. 

The  Cobbs  deny  these  charges  in  general  terms,  but  do  not 
deny  that  the  tract  in  controversy  was  omitted  from  their  deed 
to  Kelly  &  Co.  through  the  inadvertence  of  v  the  draughtsman^ 
Glenn.  The  evidence  shows  that  the  Kellys  did  exercise  control 
over  the  land  from  the  time  of  their  purchase  from  Cobb,  Bell 
&  Co.,  in  1864,  up  to  the  time  of  their  assignment  in  1858.  It 
also  shows  that  during  this  time  Cobbs  not  only  did  not  assert 
claim  to  the  same,  but  spoke  of  it  as  belonging  to  Kelly  &  Co., 
and  stated  that  they  owned  no  lands  in  that  neighborhood.  The 
mistake  of  the  draughtsman  of  the  deed  can  readily  be  accounted 
for  by  the  mistake  as  to  the  boundaries  of  the  tract  as  given 
in  the  deed  from  Cobb  to  Cobb  and  Machen.  Without  further 
analyzing  the  testimony,  we  are  satisfied  that  this  land  was  sold 
by  Cobb,  Bell  &  Co.  to  Kelly  &  Co.,  and  omitted  from  their 
deed  by  mistake.  Anderson,  who  held  under  the  latter  and  who 
had  been  brought  into  court  by  Cobbs,  had  the  right  in  this 
action  not  only  to  assert  his  claim,  but  to  have  such  relief  against 
them  as  will  quiet  his  title. 

It  was  not  necessary  that  Anderson  should  have  exhibited  the 
suit  of  Wadlington  &  Others  vs.  Kelly  &  Co.     The  Cobbs  allege 
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in  their  amended  petition  that  ther«  had  been  such  a  proceeding 
that  Anderson  held  title  by  a  deed  from  a  commissioner  of  the 
•court  made  in  execution  of  its  payment. 

The  deed  is  exhibited,  and  appears  to  have  been  approved 
and  certified  for  record.  In  the  absence  of  evidence  to  the 
contrary  we  must  presume  that  the  proceedings  of  a  court  of 
competent  jurisdiction  were  sufficiently  regular  to  invest  Anderson 
with  the  title  of  the  Kellys. 

The  question  cannot  be  raised  here  for  the  first  time,  that  the 
Kellys  were  necessary  parties  to  the  litigation  between  the 
Cobbs  and  Anderson.  This  objection  should  have  been  made  m 
the  court  below  by  demurrer  to  the  cross  petition. 

The  judgment  of  the  circuit  court  dismissing  Anderson's 
petition  is  reversed  and  the  cause  remanded  with  instructions  to 
adjudge  to  Anderson  the  possession  of  the  tract  of  land,  and  U> 
quiet  his  title  thereto,  and  for  other  proper  proceedings. 

Scottj  J,  O,  Husbands,  for  Anderson. 
Marble,  for  appellee. 


Henby  F.  James,  &c.  v.  Henry  Stone,  &c. 

Executioiu — Senior  and  Junior—- Levy  Priority— Application  of  Proceeds  of 
Sale— Apportionment — Sheriff  Responsible  for  Error. 

The  law  requires  the  sheriffs  shall  first  satisfy  the  scire  facias  which 
comes  first  to  his  hands,  and  when  two  or  more  executions  come  to  his 
hands  at  the  same  time  he  shall  apportion  the  sum  made  among  the 
several  executions  according  to  the  amount  realized. 

Same. 

If  a  sheriff  undertakes  to  make  what  in  his  judgment  is  an  equitable 
apportionment  between  execution  creditors  he  is  liable  on  his  official  bond 
for  error. 

Same— Over-Payment  of  Creditor — Sheriff  Responsible. 

Where  a  sheriff  over-pays  one  of  several  execution  creditors  and  the 
money  realized  from  the  sale  is  not  sufficient  to  satisfy  all  the  executions 
he  is  responsible  to  the  other  creditors  in  proportion  to  the  amount 
over-paid. 
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AFPEAI.   FBOM    MEBOEB    OIRGUIT    OOTJBT. 

January  4,  1872. 

Opinion  op  the  Coubt  by  Judge  Pbyob: 

The  appellant,  James,  was  sheriff  of  Mercer  comity,  in  the  year 
1866,  and  whilst  acting  as  such  various  executions  for  large 
sums  of  money  issued  from  the  clerk's  office  of  that  court  in 
favor  of  the  Bank  of  Kentucky,  Lillard,  as  guardian,  Mary 
Morgan  and  the  Savings  Institution  against  J.  W.  Morgan,  Hervel 
Gose,  etc. 

These  executions  were  placed  in  the  hands  of  the  appellant, 
as  sheriff,  for  collection.  The  three  executions  first  named,  viz., 
those  in  favor  of  the  Bank  of  Kentucky,  Lillard  and  Mary 
Morgan  were  replevied  by  the  defendants  with  the  appellees  as 
their  sureties  in  the  replevin  bonds.  The  execution  in  favor 
of  the  Savings  Institution  was  issued  upon  a  judgment  obtained 
on  a  note  or  bill,  for  which  the  appellees  were  originally  bound 
as  sureties.  That  judgment  was  against  all  the  parties  to  the 
bill,  including  the  appellees.  Executions  were  issued  on  the 
replevin  bonds  in  all  the  cases,  and  levied  upon  a  tract  of  land, 
and  some  personal  property  owned  by  Morgan  and  Gose.  After 
these  executions  were  issued  and  levied  on  the  property  of  the 
defendants  in  the  executions,  two  other  executions  issued  from 
the  same  court,  one  in  favor  of  James  Hardin  against  Hervel 
Gose  and  I.  W.  Morgan,  and  the  other  in  favor  of  Sallie  Bums 
against  H.  Gose  and  others.  These  last  executions  were  placed 
in  the  hands  of  the  appellant,  as  sheriff,  and  he  also  levied  them 
upon  the  same  tract  of  land  upon  which  he  had  levied  the  first 
executions  already  named.  The  apellees  were  not  on  the  exe- 
<;utions  in  favor  of  either  Hardin  or  Sallie  Burns,  or  liable  for 
the  same  in  any  way.  On  the  first  named  executions,  as  between 
the  parties  against  whom  they  had  issued,  they  were  only  liablo 
as  sureties.  The  land  and  personal  property  of  Gose  and  Mor- 
gan, who,  as  between  the  parties  to  the  executions,  were  the  real 
debtors,  was  not  sufficient  to  satisfy  all  the  executions,  the  appel 
lant,  as  sheriff,  had  against  them,  and  the  appellant  applied  the 
proceeds  of  sale  to  the  payment  of  the  two  junior  executions 
in  favor  of  Hardin  and  Mrs.  Bums,  by  which  these  executions 
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were  satisfied,  and  the  balance  he  applied  to  the  payment  of  tho 
senior  executions,  for  which  the  appellees  were  liable  as  sureties, 
leaving  a  balance  due  on  these  executions,  that  were  first  issued 
and  first  levied,  of  $1,800,  and  the  appellant,  as  sheriff,  having 
also  levied  on  the  land  of  the  appellees  sold  their  land  to  raise 
that  sum. 

The  appellees  then  instituted  the  present  action  against  the 
appellant,  as  sherifP,  and  his  sureties  upon  his  official  bond, 
alleging  that  they  were  only  liable  on  the  executions  that  were 
first  placed  in  the  sheriff^s  hands,  and  first  levied  upon  this 
property  as  sureties,  of  which  fa<jt  the  appellant  was  cognizant, 
and  that  he  was  guilty  of  a  breach  of  his  official  bond  in  not 
applying  the  proceeds  of  the  sale  of  the  property  of  Morgan 
and  Gk)se,  first  to  the  satisfaction  of  the  executions  that  were 
first  placed  in  his  hands,  and  first  levied  upon  the  property, 
and  that  his  failure  to  do  so  has  caused  them  to  pay  $1,800,  etc. 

"The  law  requires  that  the  sheriff  shall  first  satisfy  the  scin* 
facias,  which  comes  first  to  his  hands,  and  when  two  or  more 
executions  comes  to  his  hands  at  the  same  time  he  shall  appor- 
tion the  sum  made  among  the  several  executions  according  to 
amount,  etc." 

The  duty  of  the  sheriff  by  this  statute  is  clearly  defined  and 
easily- understood,  and  if  he  undertakes  to  make  what  in  hift 
judgment  is  an  equitable  apportionment  between  execution 
creditors,  he  must  be  held  responsible  if  in  error. 

In  this  case  the  appellees  were  sureties  upon  all  the  prior 
executions  they  were  first  in  date,  and  placed  in  the  hands  of 
the  appellant,  as  sheriff,  and  levied  by  him  before  the  two 
executions  in  favor  of  Harding  and  Mrs.  Bums  were  issued. 

These  sureties  by  the  application  of  the  proceeds  of  the  sale 
of  this  property  to  the  payment  of  the  junior  executions,  have 
been  compelled  to  pay  not  the  debts  for  which  they  were  liable, 
but  the  junior  executions  for  which  they  were  not  responsible 
in  any  way.  These  securities  were  doubtless  looking  to  this 
levy  and  sale  under  the  executions  for  which  they  were  liable, 
as  a  means  of  saving  them  harmless  and  releasing  them  from 
responsibility. 

The  property  was  amply  sufficient  to  pay  every  dollar  of  the 
debts  for  which  they  were  bound;  the  lien  had  already  been 
created  upon  the  property  by  the  levy,  and  any  action  on  the 
part  of  the  sheriff,  depriving  them  of  the  proceeds  of  the  sale 
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without  their  consent,  made  him  liable  to  the  extent  of  the 
injury  sustained  by  them. 

The  result  of  the  sheriff's  action  was  to  compel  these  sureties 
to  pay  the  balance  of  the  debt  This  court  in  the  case  of  Staten 
&  Others  vs.  the  Comlth.,  2  Dana,  page  899,  says:  "that  when 
a  sheriff  satisfies  a  junior  execution  with  monies  arising  from 
the  sale  of  the  principal's  property,  which  was  liable  to  the 
senior  execution  execution  first  placed  in  the  sheriff's  hands  in 
consequence  of  which  the  property  is  afterwards  taken 

and  sold  to  satisfy  the  senior  execution  that  the  sheriff  is  liable 
to  the  surety  in  damages." 

This  doctrine  is  re-adB5rmed  by  this  Court  in  the  case  of  Eowo 
vs.  Williams,  7  B.  Monroe,  page  206.  The  case  of  the  Comlth. 
for  Tiffany  vs.  Hurt  &  Others,  4th  Bush,  page  65,  is  not  appli- 
cable to  the  question  involved  in  the  case  we  are  now  considering ; 
the  rights  of  sureties  in  executions  were  neither  discerned  or 
decided  in  that  case. 

The  appellant,  hwever,  insists  that  at  the  time  of  the  levy 
by  the  sheriff  of  the  senior  executions  on  the  tract  of  land  be- 
longing to  Gose,  that  he  had  only  the  equitable  title  to  twenty 
acres  of  the  tract,  and  that  after  these  senior  executions  had  been 
returned,  and  whilst  the  junior  executions  were  in  his  hands 
the  defendant,  Gose,  by  writing  consented  that  this  equitable 
interest  should  'be  sold,  and  that  this  consent  connected  with 
the  writing  executed,  gave  to  the  junior  execution  a  lien  on 
the  twenty  acres.  The  levy  on  this  twenty  acres  with  the  senior 
executions,  was  not  void  but  voidable  only  and  in  addition  to 
this  levy,  the  defendant  in  the  executions,  Gose,  directs  the  sale 
of  this  twenty  acres  by  the  following  writing:  "Whereas,  H.  F. 
James,  sheriff  of  Mercer  county,  has  divers  executions  in  his 
hands  against  my  estate  and  others  from  the  clerk's  office  of 
the  Mercer  circuit  court  which  have  been  levied  on  my  land 
were  for  cash  and  some  on  a  credit,  and  whereas,  there  is  twenty 
acres  of  land  on  which  my  dwelling  house  stands,  for  the  con- 
veyance of  which  I  hold  Joseph  Morgan's  title  bond,  all  the  pur- 
chase money  has  been  paid  by  me,  now,  I  authorize  the  sheriff 
to  sell  said  twenty  acres  of  land,  with  189%  acres  for  which  I 
hold  Morgan's  deed,  on  which  land  said  sheriff  has  levied  said 
executions,  the  land  to  be  sold  to  pay  debts  giving  priority  to 
the  liens  as  made,  etc." 

This  writing  had    reference  to  the  executions    that  had  beeu 
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returned  to  the  clerk's  office,  after  having  been  levied  and  without 
any  sale,  as  well  as  the  two  junior  executions  then  in  the  sherifiPs 
hands.  The  junior  executions  had  also  been  levied  before  this 
writing  was  executed  and  the  consent  of  the  owner  that  the 
twenty  acres  might  be  sold  gave  to  the  sheriff  no  right  to 
appropriate  the  proceeds  of  this  twenty  acres  to  the  payment 
of  the  junior  executions,  but  on  the  contrary,  the  writing  ex- 
pressly requires  that  the  proceeds  shall  be  applied,  "by  giving 
priority  to  liens  as  made." 

That  the  writing  evidently  refers  to  all  the  executions  that 
had  been  levied,  is  made  certain  from  the  fact  that  it  recites 
^'that  some  of  the  executions  were  for  cash  and  some  on  a  credit'' 
Now  the  senior  executions  were  issued  on  replevin  bonds  and 
the  junior  executions  were  not>  showing  clearly  that  the  object 
of  the  writing  was  to  ratify  the  levies  made  of  all  the  execu- 
tions on  the  land  including  these  returned  to  the  office  as  well 
as  those  in  the  sheriff's  hands. 

The  appellant  also  increased  the  liability  of  the  sureties  by 
paying  to  the  Bank  of  Kentucky  $848  more  than  the  Bank 
was  entitled  to,  by  its  execution;  the  bank  debt  was  paid  out 
of  the  property  levied  on  to  pay  these  various  executions  and 
if  the  appellant  paid  out  of  the  proceeds  of  sale  more  money 
than  the  execution  creditors  were  entitled  to,  when  the  pro- 
ceeds of  sale  were  not  sufficient  to  pay  all  the  debts,  it  increased 
the  liability  of  the  sureties  to  that  extent,  and  if  the  appellant 
had  not.  paid  the  bank  this  $348  to  which  the  bank  was  not 
entitled,  the  securities  would  have  had  that  much  less  to  pay. 

The  questions  made,  however,  as  to  the  over-payment  to  the 
bank,  and  the  amount  retained  by  the  appellant  for  Morgan's 
taxes,  were  not  decided,  as  the  appellant  is  liable  for  the  amount 
of  money  paid  by  the  appellees,  as  sureties,  in  satisfaction  of 
these  executions  less  the  amount  collected  by  them  in  the  suit 
vs.  Morgan. 

The  effort  upon  the  part  of  the  appellees  to  recover  by  suit 
from  their  principals  the  amount  of  money  paid  as  their  sureties 
is  no  bar  to  the  present  action.  They  had  the  right  to  pursue 
their  principals  by  either  a  legal  or  equitable  proceeding  to 
indemnify  them  for  the  loss  they  sustained  in  paying  the  money, 
and  the  appellant  ought  not  to  complain,  as  the  amount  re- 
covered back  from  the  principals  inures  to  his  benefit  and  relieves 
him  from  the  payment  of  a  large  sum  of  money. 
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We  perceive  no  error  in  the  judgment  of  the  court  below. 
The  appellees  paid  $1^850  on  the  Ist  of  January,  1867;  they 
collected  of  Morgan  $1,100  on  the  7th  of  September,  1868,  and 
the  amount  of  the  judgment  should  be  for  $1,850,  with  interest 
from  its  payment  subject  to  the  credit  of  $1,100  paid  7th  of 
September,  1868.  The  chancellor  renders  the  judgment  for 
$1,406,  with  interest  from  1st  January^  1867,  subject  to  a  credit 
of  $611,  paid  7th  of  September,  1868;  by  calculating  the 
accounts  upon  each  basis  up  to  the  date  of  the  credits  the  same 
results  will  be  produced. 

The  judgment  of  the  court  below  is  afltened. 

C  A.  Hardin,  A,  Harding,  Bell,  for  appellants, 
Thompsons,  for  appellees. 


J.  W.  Bekby  v.  Commonwealth. 

Criminal  Law — Arrest  of  Judgment — ^Neglect  of  Children — Sufficiency  ot  In- 
dictment. 

The  only  grounds  on  which  a  judgment  can  be  arrested  is  that  the  facts 
stated  in  the  indictment  do  not  constitute  a  public  offense  within  the 
jurisdiction  of  the  courts.  Second.  An  indictment  must  contain  .a  state- 
ment of  the  acts  constituting  the  offense  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.  Third.  The  indictment  is  fatally  defective  becaune 
there  is  no  allegation  that  the  children  were  in  the  custody  and  control  of 
the  father,  or  unable  by  reason  of  their  tender  years  to  provide  food  and 
clothing  for  themselves. 

Assault — Sufficiency  of  Indictment. 

An  indictment  for  assault  is  defective  where  it  fails  to  allege  that  '^he 
person  assaulted  was  in  striking  distance  of  the  person  making  the 
assault. 

Gaming — ^Indictment. 

An  indictment  against  one  for  suffering  gaming  in  his  house  is  defective 
where  it  fails  to  allege  that  at  the  time  of  the  gaming  the  house  was  in 
the  occupation  or  under  the  control  of  the  party  charged  with  the  offe  ise 
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APPEAL  FBOM  BOUBBON    CIRCUIT   COUET. 

January  5,  1872. 

Opinion  of  the  Coubt  by  Judge  Pbyor: 

This  is  an  indictment  against  J.  Wesley  Berry  in  which  he 
is  charged  with  being  guilty  of  inhuman  treatment  to  his  family 
as  follows,  viz:  "The  said  J.  Wesley  Berry  on  the  Slst  day  of 
October,  1870,  in  the  county  aforesaid  unlawfully  and  ivihu' 
manly  neglected  to  furnish  sufficient  food  and  clothing  for  his 
children,  they  being  under  age,  as  well  as  to  provide  medical 
attendance  and  medicines  for  the  same,  he  being  amply  able  to 
do  the  saws,  against  the  peace  and  dignity  of  the  Commonwealth 
of  Kentucky." 

The  appellant  plead  not  guilty  to  the  indictment,  and  upon 
this  issue,  the  jury  returned  a  verdict  against  him  for  seven 
hundred  dollars.  The  appellant  then  made  his  motion  in  arrest 
of  judgment,  and  this  motion  was  overruled  to  which  he  excepted, 
&a  The  refusal  to  arrest  the  judgment  is  the  material  question 
in  the  case  and  will  alone  be  considered.  The  only  ground  upon 
which  a  judgment  shall  be  arrested  is  "that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public  offense  within  the 
jurisdiction  of  the  Court,"  Sec.  271  Crim.  Code. 

An  indictment  must  contain  a  statement  of  the  acts  consti- 
tuting the  offense  in  ordinary  and  concise  language,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.  Sec.  121  Crim.  Code.  The  indictment 
is  fatally  defective.  There  is  no  allegation  that  the  children 
were  in  the  custody  and  control  of  the  father,  or  unable  bv 
reason  of  their  tender  years  to  provide  food  and  clothing  for 
themselves.  Because  the  child  is  under  age  it  does  not  necessarily 
follow  that  he  is  either  in  the  custody,  care  and  control  of  the 
parent  or  unable  to  provide  food  and  clothing  suitable  to  his 
or  her  condition  in  life.  There  is  no  statement  in  the  indictr 
ment  that  the  child  or  children  required  medicine,  or  that  they 
were  destitute  or  suffered  for  the  want  of  either  food,  clothing 
or  medicine.  .  If  the  father  refused  to  provide  food  and  clothing 
for  his  children,  and  they  were  furnished  out  of  their  own 
means,  or  rendered  comfortable  by  others,  the  father  is  not  sub- 
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ject  to  an  indictment  A  mere  statement  in  an  indictment  that 
the  father  refused  to  provide  food  and  clothing  for  his  child, 
is  not  equivalent  to  an  allegation  that  the  child  thereby  suffered 
from  cold  or  hunger.  If  the  indictment  can  be  maintained  (and 
this  question  is  not  now  before  us)  the  Commonwealth  must 
not  only  allege  the  want  of  parental  kindness  and  care,  but  also 
the  injury  resulting  to  the  child  or  children  by  reason  of  this 
inhuman  treatment  A  person  of  common  understanding,  as  in' 
sisted  by  the  attorney  for  the  Commonwealth,  would  know  what 
was  intended  and  meant  by  the  statement  ^that  the  appellant 
refused  to  provide  for  and  clothe  his  children,  and  whilst  we 
concur  with  him  in  this  suggestion,  still  the  provision  of  the 
Code,  to  which  the  attention  of  the  court  has  been  called,  not 
only  requires  that  the  language  of  the  indictment  shall  be  so 
plain  as  to  enable  a  person  of  common  understanding  to  know 
what  is  intended,  but  also  makes  it  essential  that  the  indictment 
must  contain  a  statement  of  the  acts  constituting  the  offense,  and 
of  course  means  a  public  offense.  If  in  an  indictment  for  an 
assault,  it  is  alleged  that  A  assaulted  B  it  would  be  understood 
that  an  assault  was  made,  but  this  statement  does  not  present 
facts  constituting  an  offense  for  the  reason  that  the  indictment 
fails  to  state  that  the  person  assaulted  wa3  within  striking 
distance  of  the  person  making  the  assault,  or  in  an  indictment 
against  one  for  suffering  gaming  in  his  house  with  cards,  &c., 
this  is  not  sufficient  because  the  acts  alleged,  do  not  constitute 
a  public  offense,  and  to  make  the  indictment  in  such  a  case  good, 
it  must  allege  that  at  the  time  of  the  gaming  the  house  was  in 
the  occupation  or  under  the  control  of  the  party  charged  with 
the  offense.  We  are  of  the  opinion  that  the  accusations  contained 
in  the  indictment  against  the  appellant,  do  not  constitute  a 
public  offense.  The  judgment  of  the  court  below  is  reversed  and 
cause  remanded  with  directions  to  dismiss  the  indictment. 

McMillan^  for  appellant. 
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James  Buokman  v,  James  Clabkson's  Admb. 


Jadidal  SAle»— Writ  of 

Where  land  is  sold  under  an  execution,  possession  of  the  land  must  be 
recovered  by  an  action  at  law  prosecuted  in  the  county  where  the  land  aes. 

APPEAL    FBOM    WASHINGTON    OIBOUIT    COUBT. 

January  6,  1872. 

Opinion  op  the  Coubt  by  Judge  Lindsay: 

■ 

It  is  not  necessary  in  this  case  to  determine  whether  or  not 
the  settlement  of  appellant  as  guardian  of  J.  R.  Clarkson,  de- 
ceased, as  corrected  and  admitted  to  record  by  the  Washington 
county  court  is  conclusive  upon  him  in  this  litigation. 

It  is  certainly  prima  facie  evidence  between  the  parties  to 
this  suit  And  as  appellant  failed  to  show  that  he  was  charged 
in  said  settlement  with  monies  he  had  not  received,  the  court 
below  did  not  err  in  holding  him  liable  for  the  full  amount 
charged  against  him  in  such  settlement.  It  was  not  necessary 
that  appellee  should  reply  to  the  answer  of  appellant  except  in 
so  far  as  it  sought  a  judgment  over  against  him  for  one  hundred 
and  thirty  dollars  claimed  to  have  been  overpaid  to  the  ward. 

The  denials  of  the  correctness  of  certain  charges  embraced  in 
the  settlement  was  mere  matter  of  defense,  and  the  credits 
claimed  on  account  of  the  pretended  receipts  Nos.  1,  2,  8  and  4, 
were  pleas  of  payment,  and  in  no  sense  either  set-offs  or  counter- 
claims. 

The  court  below  did  not  abuse  its  discretion  in  setting  aside 
the  order  of  submission,  and  permitting  appellant  to  reply  as 
to  the  amount  claimed  as  an  over-payment 

The  burden  of  proof  was  upon  appellant  to  show  that  the 
four  receipts  rejected  by  the  county  court  and  relied  on  in  this 
case  were  genuine.  The  testimony  of  the  two  witnesses  by 
whom  he  attempts  to  show  that  the  signatures  to  said  receipts 
are  the  genuine  signatures  of  J.  R.  Clarkson  is  unsatisfactory 
and  of  but  little  value. 

An   examination   of   the   original    papers    persuade   us   that 
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James  B.  Clarkson  either  did  not  know  how  to  spell  his  own 
name  or  else  that  he  did  not  write  the  signature  attached  to  the 
disputed  papers.  In  the  receipt  of  the  8rd  of  October,  1860,  the 
letter  '  V^  is  wholly  omitted  in  spelling  the  name  of  Olarkson.  The 
same  mistake  was  made  in  the  receipt  of  10th  of  May,  1859, 
except  that  the  letter  "a"  was  omitted  instef^d  of  the  letter  "r,^^ 
this  awkward  mistake  was  corrected  by  placing  the  letter  "a^^ 
inmiediately  above  the  letter  "r/^ 

Then  in  the  receipt  of  the  21st  of  July,  1861,  the  letter  "a'* 
is  omitted  from  the  first  name  James.  If  these  mistakes  were 
made  by  the  ward,  then  it  follows  that  there  was  no  letter,  sim- 
ilarity in  his  signatures,  made  at  different  times  that  it  was 
impossible  for  any  one  to  swear  to  them  with  any  degree  oi 
confidence. 

In  addition  to  all. this  there  is  a  suspicious  similarity  in  the 
appearance  of  the  form  slips  of  paper  upon  which  the  receipts 
were  written. 

These  circumstances,  considered  in  connection  with  the  state- 
ments of  appellant,  that  he  wrote  and  signed  the  receipts  him- 
self, completely  rebuts  any  proof  that  may  conduce  to  show  that 
they  were  signed  by  Clarkson. 

Appellant  wholly  fails  to  prove  that  he  was  authorized  by 
his  ward  to  sign  said  paper.  He  does  not  prove  that  he  made 
any  such  payments,  or,  indeed,  any  payments,  over  and  above 
such  amounts  as  Clarkson  may  reasonably  be  supposed  to  have 
earned  by  his  labor.  Under  such  a  state  of  facts  the  circuit 
court  could  not  have  refused  to  give  judgment  for  the  amount 
shown  to  be  due  by  the  settlement,  and  as  to  such  amount  the 
judgment  appealed  from  is  affirmed. 

Pending  the  litigation  the  appellee  filed  his  affidavit  under 
the  provisions  of  Sec.  11,  Civil  Code,  and  appellant  failing  to 
give  the  required  security,  or  to  pay  into  court  the  amount 
claimed  against  him,  executions  were  sued  out,  and  certain  real 
estate  of  appellant  situate  in  Union  county  levied  on  and  sold, 
such  real  estate  was  purchased  by  appellee. 

Upon  final  hearing  the  amounts  realized  upon  the  sales  made 
under  the  executions  were  properly  credited  upon  the  judgment, 
but  the  court  went  further  and  awarded  writs  of  possession  in 
favor  of  appellee. 

To  this  extent  the  judgment  is  erroneous.  The  lands  were 
not  sold  under  a  judgment  or  decree  in  the  action,  but  under 
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execution^  and  by  the  sheriff  of  a  distant  county,  and  offioer  of 
another  court  The  pleadings  of  appellee  did  not  ask  for  any 
such  relief,  and  none  such  could  properly  have  been  afforded 
by  the  Washington  circuit  court,  even  if  it  had  been  asked  for. 
Appellee  must  recover  the  possession  of  these  lands,  by  an  action 
at  law  prosecuted  in  the  county  where  they  lie,  in  so  far  as  the 
awarding  of  these  writs  of  possession  are  concerned,  and  to  no 
greater  extent  the  judgment  appealed  from  is  reversed.  The 
cause  is  remanded  for  further  proceedings  consistent  herewith. 

Harrison,  for  appellant. 
Thumum,  James,  for  appellee. 


John  A.  Higgins  v.  Samuel  J.  Kjttrell. 

DepositiOBf — ^Bxceptiona— What  to  be  Made. 

Bsoeptionfl  to  depontions  must  be  noted  and  filed  before  the  com- 

■ 

mencement  of  the  trial. 

Same. 

Exceptions  made  before  the  examiner  will  not  be  considered,  except  so 
BO  far  as  it  may  affect  the  competency  of  the  witness,  and  such  exceptions 
may  be  made  by  motion  at  the  trial. 

APPEAL  FBOM  FAYETTE  OIEOUIT  OOITBT. 

January  6,  1872. 

Opinion  op  the  Coubt  by  Judge  Pbyob  : 

The  testimony  in  this  case  conduces  strongly  to  show  that  the 
appellant  was  induced  to  abandon  his  right  to  enter  upon  and 
take  possession  of  the  farm  rented  of  the  appellee  for  the  reason 
that  he  was  unable  to  work  it  for  the  want  of  hands  and  the  dis- 
turbed condition  of  the  country  at  the  time.  He  obtained  posses- 
sion of  some  part  of  the  stock,  and  there  is  no  reason  appearing  in 
the  record  why  he  did  not  take  possession  of  the  farm  except  the 
suggestion  already  made. 

Greenhow,  who  seems  to  have  cultivated  a  part  of  the  farm 
after  he  understood  that  the  appellant  had  declined  to  take  pes- 
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session^  says  that  there  was  no  obstacle  in  the  way  of  appellant's 
entering  upon  the  property,  and  that  he,  Greenhow,  had  no  right 
to  cultivate  the  place  or  to  hold  the  possession,  and  was  induced 
to  assume  the  control  he  did,  because  it  was  abandoned  by  every 
one  else. 

The  court  very  properly  refused  to  permit  the  witnesses  to 
speak  of  the  lease,  for  the  reason,  that  there  was  no  effort  on  the 
part  of  the  appellant  to  procure  the  lease,  or  to  take  the  depositions* 
of  those  who  were  presumed  to  know  all  about  it 

The  fact  that  these  parties  to  whom  this  alleged  lease  is  said 
to  have  been  made  were  hostile  to  the  appellant  is  no  reason  why 
he  should  not  have  taken  their  testimony.  It  is  not  to  be  pre- 
sumed that  mere  hostility  upon  the  part  of  a  witness  to  a  party 
litigant  would  induce  him  to  swear  falsely.  Greenhow,  to  whom 
the  lease  is  said  to  have  been  given,  swears  that  he  never  held,  or 
obtained,  such  a  lease  and  that  he  went  upon  the  farm  some  months 
after  the  appellant  rented  it. 

The  court  also  properly  excluded  from  the  jury  the  deed  offered 
in  evidence,  as  there  was  no  proof  showing  that  it  embraced  the 
land  in  controversy,  or  that  the  party  to  whom  it  was  sold  was  in 
the  possession  of  the  land,  or  claimed  the  possession. 

Exceptions  to  depositions  must  be  noted  and  filed  before  the 
commencement  of  the  trial.  This  is  required  in  order  that  the 
adverse  party  may  have  notice  of  the  exceptions  made,  before  the 
examiner  will  not  be  considered,  except  so  far  as  it  may  affect  the 
competency  of  the  witness,  or  competency  of  the  testimony,  and 
such  an  exception  may  be  made  at  the  time  the  witness  is  intro- 
duced or  his  deposition  offered,  or  the  testimony  be  excluded  on 
motion. 

The  instructions  given  by  the  court  to  the  jury  for  the  appel- 
lant were  all  more  favorable  than  the  law  or  facts  authorized,  but 
as  there  was  some  proof  showing  that  the  appellant  failed  to  get 
all  the  stock  he  had  purchased,  and  the  jury  being  the  sole  judges 
of  the  facts,  we  are  not  inclined  to  disturb  the  verdict,  although 
the  evidence  is  very  weak  upon  which  the  jury  saw  proper  tf> 
deprive  the  appellee  of  his  interest  on  the  note. 

The  judgment  is  affirmed  upon  both  the  original  and  cross- 
appeal. 

Waiers,  for  appellant. 
Allen  &  Morton,  for  appellee. 
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Cathbbine  Bucknbb  v.  Commonwealth. 

CrimuiAl   Law— Svidence— Confession— Competency — Admisaibitity — Inttinc- 
tione. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  confessions  made  alone 
to  one  witness  constitutes  the  weakest  evidence  admissible  in  law.  The 
proof  of  confessions  so  made  is  evidence  which  should  be  carefully 
scanned;  but  the  confessions  themselves,  if  freely  made,  and  satisfactorilf 
proved,  are  entitled  to  the  greatest  weight. 

Arrest  of  Judgment. 

A  judgment  of  conviction  in  a  criminal  case  can  be  arrested  only  because 
the  indictment  does  not  charge  facts  constituting  a  public  offense  withhi 
the  jurisdiction  of  the  oourt. 

APPEAL   FBOM   GBEEN    CIRCUIT   COUBT. 

January  6,  1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay  : 

It  appears  from  the  record  that  the  grand  jury  returned  into 
court  the  indictment  charging  appellant  with  the  commission  of  the 
ofPense  for  which  she  was  subsequently  tried  and  convicted.  The 
presumption  is  that  it  was  presented  by  the  foreman.  It  is  not 
the  province  of  this  court  to  pass  upon  the  suflSciency  of  the  evi- 
dence upon  which  the  verdict  of  the  jury  was  founded. 

The  circuit  court  did  not  err  in  refusing  to  instruct  the  jury 
that  confessions  made  alone  to  one  witness  constituted  the  weak- 
est evidence  admissible  in  law.  The  proof  of  confessions  so  made 
is  evidence  which  should  be  carefully  scanned;  but  the  confes- 
sions themselves,  if  freely  made,  and  satisfactorily  proved,  are 
entitled  to  the  greatest  weight 

Nor  did  the  court  err  in  refusing  the  second  instruction  asked 
for  by  appellant 

In  the  first  place,  the  admissibility  of  the  evidence  conducing 
to  prove  the  confessions  of  the  accused  was  one  to  be  determined  by 
the  court  Whilst  the  jury  may  consider  the  circunistances  attend- 
ing the  making  of  confessions,  in  arriving  at  a  conclusion,  as  to  the 
weight  to  which  they  may  be  entitled,  they  can  not  refuse  to  con- 
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aider  them  altogether  when  held  admissible  by  the  court  In  this 
case  the  proof  of  the  confessions  was  not  objected  to,  and  in  law 
it  could  not  have  been  properly  excluded  from  the  jury. 

The  instructions  given  for  the  Commonwealth  were  not  objected 
to^  when  given,  and  therefore  can  not  be  considered  by  this  court. 

The  motion  in  arrest  of  judgment  was  necessarily  overruled. 

A  judgment  of  conviction  in  a  criminal  case  can  be  arrested 
only  because  the  indictment  does  not  charge  facts  constituting  a 
public  offense  within  the  jurisdiction  of  the  court 

In  this  case  appellant  was  charged  with  feloniously  stealing, 
taking  and  carrying  away  two  legal  tender  notes  of  specified 
amounts  and  values,  the  property  of  another,  and  that  the  acts 
were  committed  in  the  county  of  Green.  Conceding  all  this  to  be 
true,  there  can  be  no  doubt  that  a  public  offense  within  the  juris- 
diction of  the  Green  circuit  court  was  charged,  although  the 
grand  jury  were  not  able  to  give  the  number  and  series  of  the 
stolen  notes. 

Judgment  affirmed. 

Lewis,  for  appellant. 
Attorney  General,  for  appellee. 


Angelica  Adams^  &o.,  v.  Jordan  Pebkins^  &o. 

Judgment— For  Sale  of  Land — Setting  Aside— Sabeeqaent  Tenur-Second  Judg- 
ment for  Sale— Snit  to  Set  Aside. 

A  final  jndgment  can  not  be  set  aside  at  a  subsequent  term  of  tbe  court 
unless  for  some  of  tbe  grounda  prescribed  in  tbe  Code.  When  tbe  order 
purporting  to  set  aside  tbe  first  judgment,  no  sale  of  tbe  land  bad  been 
made  by  tbe  first  judgment,  tbe  wbole  of  tbe  land  was  to  be  sold  to  pay 
tbe  debts  witbout  regard  to  tbe  daim  of  tbe  widow  for  dower,  and  it  is 
not  proved  tbat  tbe  land  brougbt  less  wben  sold  tban  it  would  bave 
brougbt  if  it  bad  been  sold  under  tbe  first  judgment.  Held,  Tbat  the  order 
setting  aside  tbe  first  judgment  may  be  treated  as  a  nulity  and  it  may  be 
regarded  as  in  full  force,  tbe  second  judgment  for  tbe  sale  of  tbe  same 
land  for  tbe  payment  of  tbe  same  debts  is  not  necessarily  erroneous. 

APPEAL  FROM  GABBABD  OIBOTJIT  OOTJBT. 

January  6,  1872. 
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Opinion  of  the  Court  by  Judge  Petebs  : 

The  will  of  John  Q.  Adams,  late  of  Garrard  eoimty,  was 
probated  in  the  proper  court  in  March,  1866,  by  which  he  devised 
the  use  and  control  of  the  whole  of  the  remainder  of  his  estate, 
after  the  payment  of  his  debts,  to  his  widow,  the  appellant,  Ange- 
lina Adams,  so  long  as  she  remained  his  widow,  and  in  the  eveat 
of  her  marriage  she  was  to  have  one-third  of  his  estate,  and  he 
nominated  her  as  his  executrix.  She  declined  to  act,  and  J.  M. 
Higgins  was  appointed  administrator,  with  the  will  annexed. 

On  the  2d  of  March,  1867,  the  administrator  cum  testamento 
filed  a  petition  in  equity  in  the  Garrard  circuit  court  against  tho 
widow,  children  and  creditors  of  the  testator,  alleging  a  deficiency 
of  personal  assets  to  pay  the  debts.  Asking  a  reference  of  the 
case  to  the  master  to  ascertain  and  report  the  debts  of  testator, 
and  praying  for  a  sale  of  as  much  of  the  real  estate  as  should  be 
required  to  pay  the  debts. 

At  the  February  term,  1868,  after  the  master  had  returned  hu 
report,  from  which  it  appeared  the  outstanding  debts  against  the 
estate  amounted  to  $6,043.47,  after  the  personal  assets  were  ex- 
hausted, a  judgment  was  rendered  for  a  sale  of  so  much  of  the 
land  owned  by  testator  at  his  death  as  would  be  sufficient  to  pay 
said  sum  with  the  accruing  interest  and  costs,  and  a  commissioner 
appointed  to  make  the  sale. 

Under  that  judgment  no  sale  was  made,  and  on  the  4th  of  Sep- 
tember, 1868,  the  following  order  was  made: 

"The  judgment  heretofore  rendered  at  a  former  term  confirming . 
the  commissioner's  report,  and  ordering  the  sale  of  the  land,  is 
set  aside,  and  this  cause  is  remanded  to  the  master  in  chancery 
to  make  further  report  of  any  other  claims  against  the  estate  of 
decedent,  and  this  cause  is  continued." 

At  the  February  term,  1869,  a  motion  was  made  by  some  of 
the  creditors  to  have  the  land  placed  in  possession  of  a  receiver 
to  be  rented  out,  it  having  up  to  that  time  remained  in  the  pos- 
session of  the  widow.  In  opposing  that  motion,  she  filed  her  own 
affidavit,  in  which  she  states  that  she  has  at  all  times  been  willing, 
and  was  then  willing,  that  the  land  should  be  sold  to  pay  the  debts 
of  her  husband,  and  to  that  end  she  had  made  a  contract  with 
Jordan  Perkins,  the  principal  creditor,  and  others,  that  a  judg- 
ment should  be  rendered  at  the  present  term  of  this  court  ordering 
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a  sale  of  the  whole  of  the  home  tract  of  land,  amounting  to  about 
SOO  acres,  provided  said  Perkins  and  other  creditors  would  bid 
as  much  as  $30  per  acre  for  said  land,  which  they  agreed  to  do, 
and  which  would  be  greatly  more  than  enough  to  pay  off  all  the 
debts  with  interest  and  costs  of  suit  And  she  states  that  said 
800  acres  of  land  is  cheap  at  the  thirty  dollars  per  acre ;  that  she 
believed  until  within  the  last  month  that  the  agreement  aforesaid 
would  be  promptly  and  faithfully  carried  out,  but  regrets  to  have 
found  a  spirit  in  Perkins,  and  some  of  the  other  creditors,  to  aban- 
don their  own  agreement,  and  now  by  their  affidavits  are  attempt- 
ing unnecessarily  to  take  the  land  out  of  her  possession,  and  U 
leave  her  out  of  doors,  and  that  too  after  they  have  thus  made 
and  violated  their  own  proposition  and  promises. 

And  in  another  affidavit  sworn  to  by  appellant  Angelina  Adams 
April  8th,  1870,  she  repeats  the  statement  that  she  had  made  an 
agreement  with  Perkins  and  others  to  consent  to  a  sale  of  the 
land,  they  agreeing  on  their  part  to  bid  for  it  $30  per  acre,  whicn 
she  was  willing  to  carry  out;  but  they  had  refused.  And  she  then 
insists  that  the  sale  should  be  postponed  until  she  could  have  time 
to  realize  the  proceeds  from  debts  in  the  South  owing  to  her  late 
husband  and  sufficient  to  pay  all  his  debts,  and  which  were  in 
process  of  collection. 

At  the  April  term,  1870,  of  said  court  Mrs.  Adams  was  ad- 
judged to  be  entitled  to  dower  in  the  lands  of  her  late  husband, 
the  master  directed  to  lay  off  and  set  apart  to  her  85  acres,  includ- 
ing the  improvements,  and  the  residue  of  the  lands  offered  to  be 
sold,  or  a  sufficiency  thereof  to  pay  the  debts,  and  the  land  was 
flold.  And  from  this  judgment  an  appeal  is  prosecuted  by  the 
widow  and  children  of  said  testator. 

Certainly  no  citation  of  authority  is  necessary  to  enlighten  this 
<;ourt  that  after  the  circuit  judge  had  rendered  a  final  judgment  in 
the  case,  that  at  a  subsequent  term  of  the  court  he  had  no  power 
to  set  aside,  change  or  modify  said  judgment,  unless  for  some 
of  the  grounds  prescribed  in  the  Civil  Code — none  of  which  are 
attempted  in  this  case.  But  what  is  sought  by  this  appeal  ?  Xo 
judgment  had  been  rendered  precluding  creditors  of  testator  from 
coming  forward  and  proving  their  debts  when  the  first  judgment 
was  rendered ;  they  had  a  right  to  present  and  prove  their  claims, 
and  upon  sufficient  proof  have  them  allowed  and  paid.  When  the 
order  purporting  to  set  aside  the  judgment  for  a  sale  of  the  land 
was  entered  on  the  19th  of  February,  1808,  no  sale  had  been  made, 
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other  claims  were  outstanding,  and  were  afterwards  preyed;  the 
widow  and  children  occupied  the  land  and  appropriated  the  whole 
of  the  proceeds  or  profits  for  the  year  1868 ;  the  widow  states  in 
her  affidavit  she  was  in  possesion  in  February,  1869.  And  by  the 
statements  quoted  from  her  affidavits  it  must  be  apparent  she 
resisted  a  sale  of  the  land,  and  by  the  first  judgment  of  sale  the 
whole  of  the  land  was  to  be  sold  if  necessary  to  pay  the  debts,  with- 
out regard  to  her  claim  to  dower ;  indeed,  she  had  not  then  set  up 
any  claim  to  dower ;  but  seems  to  have  elected  to  abide  by  the  pro- 
visions of  the  will  of  her  husband.  It  is  not  alleged,  nor  is  it 
proved,  that  the  land  brought  less  when  sold  than  it  would  have 
brought  if  it  had  been  sold  between  February  and  September* 
1868.  The  order  of  September,  1868,  may  be  treated  as  a  nullity^ 
and  the  judgment  of  February,  1868,  for  a  sale  of  the  land  regard- 
ed as  in  full  force.  Is  a  second  judgment  for  a  sale  of  the  same 
land,  for  the  payment  of  the  same  debts,  remaining  unpaid,  and 
which  must  be  paid,  necessarily  erroneous,  and  to  be  reversed 
because  of  a  previous  judgment  ?  It  is  not  shown  that  appellanca^ 
are  prejudiced  by  the  last ;  the  land  must  necesasrily  be  sold,  and 
when  it  is  sold,  if  sold  according  to  law,  that  is  an  end  of  it  But 
the  subsequent  proceedings  in  the  case  show  very  conclusively  that 
the  order  of  September,  1868,  setting  aside  the  judgment  of  Feb- 
ruary, 1868,  was  acquiesced  in  by  all  the  parties,  and  especially 
Mrs.  Angelina  Adams,  who  was  certainly  benefited  thereby. 

We  are  not  prepared  to  say  that  the  court  abused  a  sound  dis- 
cretion in  refusing  to  permit  the  amended  answer  of  Mrs.  A 
Adams  to  be  filed,  even. if  the  paper  copied  in  this  record  be  the 
same,  which,  however,  we  can  not  regard  as  such,  as  there  is  no 
order  of  the  court  nor  bill  of  exceptions  to  identify  it  as  the  same 
paper  tendered. 

We  perceive  no  error  in  the  order  of  the  23d  of  December,. 
1870,  nor  in  those  of  the  12th  and  13th  of  April,  1871,  com- 
plained of. 

Perceiving,  therefore,  no  errors  prejudicial  to  appellants  in  any 
of  the  orders  and  judgments  complained  of,  the  judgments  ar& 
affirmed. 

Bradleys,  for  appellants. 
DufUap,  for  appellees. 
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Commonwealth  v.  Geobge  Wbbstee. 

Indictment—Including  Two  Separate  Oflfenace    Lottery. 

On  examination  of  the  indictment  in  this  case,  it  will  be  seen  that  two 
offenses  are  attempted  to  be  charged,  but  it  failed  to  apprise  the  defend- 
ant for  which  offense  he  was  to  be  tried.  Held,  The  acts  which  are  relied 
on  as  constituting  the  offense  were  not  stated  in  such  a  manner  as  to 
enable  the  party  accused  to  know  for  what  particular  offense  he  is  to  be 
tried. 

APPEAL  PEOM  LOUISVILLE   CITY  OOTJET. 

January  8,  1872. 

•  

Opinion  op  the  Couet  by  Judge  Petebs: 

Appellee  was  indicted  under  art.  21,  ch.  28,  volume  1,  p.  405, 
R.  .8.,  for  unlawfully  promoting  a  lottery  and  other  things  com- 
mitted as  follows :  The  said  George  Webster  in  said  State,  county, 
and  city  on  the  —  day  of  July,  A.  D.  1871,  and  before  the  finding 
of  this  bill,  did  unlawfully  manage,  and  promote  a  lottery,  and 
aid  in  the  vending  and  disposing  of  divers  tickets  written,  and 
printed,  for  lucre,  profit,  gain,  money  national  bank  bills,  and 
notes,  treasury  notes,  and  bills  of  the  United  States,  lottery  tickets, 
the  said  lottery  being  for  money,  and  other  things  of  value,  and 
did  unlawfully  promote,  and  manage  by  advice  of  counsel  and  aid, 
and  authorize,  procure,  encourage  and  command  divers  and  sun- 
dry persons  to-wit :  S.  Rothchild,  Jared  Bull,  T.  T.  Simpson,  Jas. 
Douglass,  Jas.  J.  Douglass,  S.  N.  Stell,  J.  S.  Cave,  C.  A.  Cann, 
S.  Leebennan,  B.  A.  Bldtcher,  D.  W.  German,  Tom  Pain,  M. 
Kendrick,  G.  W.  Ford,  G.  Coyle,  W.  Downing,  to  sell  and  dispose 
of  and  vend  said  tickets,  the  same  being  in  the  Kentucky  State 
lottery,  sometimes  called  the  Frankfort  lottery,  and  the  said  per- 
sons named  in  pursuance  of  said  advice,  command,  afterwards  to- 
wit:  On  the  —  day  of  July,  1871,  did  sell,  and  dispose  of  to  J. 
S.  Cave  lottery  and  policy  tickets  for  money  and  other  things,  thi) 
same  purporting  and  being  intended  to  entitle  the  holder  to  a 
prize,  and  share  of  an  interest  in  a  prize  contrary  to  the  statute,  etc. 

To  this  indictment  a  demurrer  was  sustained,  and  the  Common- 
wealth has  appealed. 
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Two  distinct  offenses  are  created,  and  clearly  defined  by  tho 
statute.  The  first  section  provides  that  whoever  shall  set  up,  draw, 
manage,  or  otherwise  promote  any  lottery  for  money  or  other  thing 
or  dispose  of,  or  promote  the  disposing  of  any  money  or  thing  of 
value  by  way  of  lottery,  or  aid  in  doing  either  of  said  offenses  shall 
be  fined  from  one  hundred  to  ten  thousand  dollars. 

Section  11  provides,  that  whoever  shall  write,  print,  vend  or 
have  in  possesison,  with  intent  for  himself  or  another  to  sell,  or 
offer  to  sell,  negotiate,  exchange  or  dispose  of  any  ticket,  share  of 
a  ticket,  or  any  writing,  certificate,  token  or  device,  purporting  or 
intended  to  entitle  the  holder,  bearer,  or  any  other  person  to  any 
prize,  or  any  share,  or  any  interest  in  any  prize,  to  be  drawn  in 
any  lottery  in  or  out  of  this  State  shall  be  fined  for  every  such 
offense  from  one  hundred  to  one  thousand  dollars. 

By  even  a  slight  examination  of  the  indictment  ip.  this  case  it 
must  be  seen  that,  both  offenses  are  attempted  to  be  charged,  but 
fails  to  apprize  the  defendant  for  which  offense  he  was  to  be 
tried.  He  might  be  prepared  to  defend  the  one,  and  be  tried  for 
the  former. 

Nor  can  the  one  offense  defined  in  the  two  sections  be  deemed  a 
degree  of  the  same  offense  imder  section  259,  Criminal  Code, 

The  acts  which  are  relied  on  as  constituting  the  offense  are  not 
stated  in  such  a  manner  as  to  enable  the  party  accused  to  know 
for  what  particular  offense  he  is  to  be  tried,  and  consequently  the 
indictment  is  not  sufficient    Wherefore,  the  judgment  is  affirmed, 

Bramlette,  Bvllitt,  Bullitt  &  Harris,  for  appellee. 
Ramsey,  for  appellant. 


Commonwealth  v,  G.  Coyle. 

Indictment— Selling  Lottery  Tickets— Certainty. 

The  charge  in  the  indictment  is  that  the  defendant  "did  unlawfully  sell 
a  lottery  ticket,  a  writing  purporting  to  entitle  the  holder  to  a  prize  to 
be  drawn  in  a  lotery  in  the  State  of  Kentucky."  Held,  That  the  allega- 
tions are  too  general  and  wholly  fails  to  give  the  defendant  notice  with 
sufficient  certainty  of  the  particular  offense,  for  which  he  was  to  be 
tried,  so  as  to  enable  him  to  prepare  his  defense,  nor  would  a  judgment  iP 
the  case  be  a  bar  to  a  future  prosecution  for  the  sanie  offense. 


BUTLEB,  &C.,  V.  BUTLEE.  653 


Opinion  of  the  Court. 


u 


APPEAL  FROM   JEFFERSON    CIRCUIT   COURT. 

January  9,  1872. 

Opinion  of  the  Court  by  Judge  Peters  : 

The  charge  in  the  indictment  in  this  case  is  that  the  defendant 
did  unlawfully  sell  a  lottery  ticket,  a  writing  purporting  to  en- 
title the  holder  to  a  prize  to  be  drawn  in  a  lottery  in  the  State  of 
Kentucky,  contrary,"  etc.  This  certainly  is  too  general,  and 
wholly  fails  to  give  the  defendant  notice  with  sufficient  certainty 
of  the  particular  offense,  for  which  he  was  to  be  tried,  nor  would 
a  judgment  in  the  case  be  a  bar  to  a  future  prosecution  for  the 
same  offense.  He  might  be  prepared  to  show  by  proof  that  he 
did  sell  a  ticket  in  a  lottery  authorized  by  law,  and  that  he  had  a 
right  to  sell  the  ticket,  but  under  this  indictment  appellant  could 
show  that  he  sold  a  ticket  in  another  lottery,  which  he  might  also 
have  been  able  to  prove  he  had  a  right  to  sell  if  he  had  been 
apprised  that  he  was  to  have  been  tried  for  that  offense.  The 
demurrer  was,  therefore,  properly  sustained  and  the  judgment 
must  be  affirmed, 

Brarriblette,  Durrett  &  Briggs,  for  appellant. 
Bvllitt,  for  appellee. 


Thomas  Butler,  &c.,  v,  Melinda  Butler. 

Descent  and  Diatribution — ^Death — Subsequent  Legislation. 

The  right  of  the  widow  and  heirs  in  and  to  the  estate  of  the  decedent 
vested  in  them,  at  his  death,  and  no  subsequent  legislation  can  divest 
them  of  the  interest  they  acquired. 

Bower— Failure  of  Heirs  to  AUot  Cost. 

It  is  the  duty  of  heirs  to  have  the  widow's  dower  alloted  her  and  upon 
their  failure  to  do  so,  it  was  right  and  proper  for  her  to  institute  pro- 
ceedings against  them,  for  that  purpose,  and  the  cost  of  such  a  proceeding 
must  be  paid  by  the  heirs. 
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APPEAT.  FROM  JESSAMINE  0IB0X7IT  OOUBT. 

January  9,  1872. 

Opinion  op  the  Oottbt  by  Chief  Justice  Pbyob: 

The  act  of  the  Legislature  approved  the  17th  of  March,  1870, 
entitled  ^'An  Act  for  the  benefit  of  the  widows  and  orphans  of  thi^ 
State,''  does  not  apply  to  the  claim  set  up  by  the  widow  of  John 
Butler,  deceased.  The  right  of  the  widow  and  heirs,  in  and  to 
the  estate  of  the  decedent  rested  in  them,  at  his  death,  and  no 
subsequent  legislation  can  divest  them  of  the  interest  they  ac- 
quired. It  was  the  duty  of  the  heirs  to  have  the  widow's  dower 
allotted  her,  and  upon  their  failure  to  do  so,  it  was  right  and 
proper  for  her  to  institute  proceedings  against  them  for  that 
purpose,  and  the  costs  of  such  a  proceeding  must  be  paid  by  the 
heirs.  The  judgment  of  the  court  below,  so  far  as  it  allows  the 
widow,  one  hundred  and  sixty-five  dollars  in  lieu  of  the  property 
she  claims  by  reason  of  the  act  of  March,  1870,  is  reversed,  and 
cause  remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 


Bronaugh,  for  appellants. 
McKee,  for  appellee. 


Benjamins  Hamilton  v.  Hieam  Hicks. 

BzoeptionSy  Bill  of— Order  Filing  Omited— Nunc  Pro  Tunc  Order. 

The  bill  of  exceptions  was  signed  by  the  judge  at  the  term  daring 
which  the  judgment  was  rendered  and  the  motion  for  a  new  trial  over- 
ruled.  It  was  then  made  part  of  the  record,  but  the  derk  omitted  to 
make  an  order  filing  it.  Held,  That  it  was  proper  for  the  appellant  at 
the  next  term,  upon  notice  to  the  adverse  party,  by  motion  to  haye  an 
order  Nune  Pro  Tune  entered  noting  the  filing. 

Judgment— Replcried^-Merger. 

The  execution  of  a  replevin  bond  is  a  merger  of  the  judgment  and 
releases  all  the  judgment  defendants  who  fail  to  sign  replevin  bond. 
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APPEAL  FBOM   FLOYD  OIBCITIT   OOTTET. 
January  21,  1872. 

Opinion  of  the  Coubt  by  Judob  Pbyob  : 

In  this  case  the  bill  of  evidence  was  signed  by  the  judge  at  the 
term  during  which  the  judgment  was  rendered  and  the  motion  for 
a  new  trial  overruled.  It  was  then  made  part  of  the  record,  but 
the  clerk  omitted  to  make  an  order  filing  it.  It  was  proper  for  the 
appellant  at  the  next  term,  upon  notice  to  the  adverse  party,  by 
motion  to  have  an  order  nunc  pro  tunc  enterd  noting  the  filing. 

The  instructions  can  not  be  complained  of,  as  there  were  no  ex- 
ceptions made  to  the  giving  of  them  by  the  court  There  was  no 
evidence,  however,  on  which  to  base  the  judgment  against  the 
appellant  No  express  or  implied  authority  was  given  the  appel- 
lee to  sign  the  name  of  appellant  to  the  replevin  bond.  The  debt 
paid  by  appellee  was  not  the  debt  of  the  appellant,  and  the  exe- 
cution of  the  replevin  bond  was  a  merger  of  the  judgment  and  a 
release  of  appellant  from  liability.  Kouns  vs.  Mann.  14  B.  Mon- 
roe 304.  The  replevin  bond  had  never  been  quashed,  and  in  fact 
the  debt  was  paid  by  the  appellee  upon  an  execution  issued  on  the 
replevin  bond.  The  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  with  directions  to  set  aside  the  judgment  and 
award  to  the  appellant  a  new  trial  and  for  further  proceedings 
consistent  with  this  opinion. 

J.  R.  Botts,  for  appellant. 
Apperson  &  Reid,  for  appellee. 


Geo.  Cabpenteb  v.  L.  D.  Goodb. 

Pleadings — ^Answer — ^Negative  of  Averments — ^Burden  of  Proof. 

The  burden  of  proof  is  on  the  defendant  where  his  answer  contains 
negative  averments.  Held,  That  the  knowledge  of  what  is  alleged,  if  the 
averments  are  negative,  is  with  the  defendant  and  not  the  plaintiff.  By 
throwing  the  burden  of  proof  on  the  party  bringing  the  action  he  is  re- 
quired to  prove,  that,  which  is  impossible  for  him  to  do.  There  is,  how- 
ever, a  class  of  cases  where,  althoi^h  the  averments  are  negative,  in  their 
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character,  the  proof  or  the  evidence  austaining  the  averment  is  not  only 
within  the  knowledge  of  the  plaintiff,  but  as  susceptible  of  proof  by  him 
as  by  the  defendant. 

APPEAL   FBOM   BOYLE   CIBCUIT   COUBT. 
January  12,  1872. 

Response  to  Petition  for  Rehearing  by  Judge  Peyor: 

The  labored  argument  of  counsel  for  the  appellant  in  his 
petition  for  a  rehearing,  and  the  zeal  manifested  in  behalf  of 
his  client's  cause,  has  induced  this  court  to  make  response.  In 
the  consideration  of  a  case,  however  insignificant,  the  amount  in- 
volved may  be,  this  court,  even  in  the  hurry  of  business,  would 
be  inexcusable  in  failing  to  notice  a  legal  question  so  often  de- 
cided, and  so  well  understood,  and  made  so  prominent  by  the 
record,  as  the  question  involved  in  this  case,  and  which,  the 
attention  of  the  court  has  been  again  called  by  the  able,  but 
misapplied  argument  made  by  counsel  in  his  petition.  The 
original  and  amended  petition  presented  a  cause  of  action  about 
which  there  is  no  question.  The  object  we  supposed,  in  filing 
the  amended  petition,  was  to  make  the  charges  more  specific, 
and  the  breaches  of  the  contract  more  perfect  The  allegations 
of  the  amended  petition  were  intended  to  supply  the  statementa 
contained  in  the  original,  and  all,  the  all^ations  of  this  amend- 
ment were  by  the  consent  of  parties  traversed  upon  the  record. 
The  answer  to  the  original  petition  also  denies  all  the  allegation^? 
of  the  original  petition  and  concludes  with  the  statement  "thai 
the  defendant  has  fully  complied  vnth  his  obligation  in  every 
particular/' 

A  plea  of  non  inf regit  conventioiam  was  had  at  common  law, 
and  in  cases  to  which  such  a  plea  is  now  applicable,  it  is  clearly 
defective.  If  in  consideration  of  a  horse  delivered,  I  promise 
to  pay  A  one  hundred  dollars,  in  pleading  I  must  present  a 
defense  that  shows  payment,  or  some  release  or  discharge  origi- 
nating after  the  agreement  to  pay.  So  if  A  agrees  to  deliver  a 
horse  upon  a  certain  day,  upon  a  consideration  paid,  we  must 
either  aver  a  delivery,  or  allege  specially  a  state  of  facts  releasing 
him  from  his  obligation,  or  as  in  the  case  of  Barret  vs.  Crutcher, 
3  Bibb,  to  which  the  attention  of  the  court  has  been  called,  where 
a  party  by  his  writing  obligatory,  agreed  to  pay,  or  deliver  to 


Carpenter  v.  Goode.  657 

Opinion  of  the  Court. 

Hesper  Mensher,  a  likely  negro  man^  it  was  certainly  bad 
pleading  to  deny,  that  he  had  violated  his  contract,  without  alleg- 
ing a  delivery,  and  in  the  case  of  Harrison  vs..  Park,  1  J.  J. 
Marshall,  an  analogous  state  of  facts  is  presented.  In  all  the 
cases  above  given,  no  plea  except  that  of  non  est  factum  can  well 
be  pleaded  without  placing  the  burden  of  proof  on  the  defend- 
ant, for  the  reason,  that  it  is  not  within  the  power  of  the  plain- 
tiff, to  prove  these  negative  averments.  The  knowledge  of  what 
is  alleged,  is  with  the  defendant,  and  not  the  plaintiff  and  by 
throwing  the  burden  of  proof  on  the  party  bringing  the  action, 
you  required  him  to  prove,  that,  which  is  impossible  for  him  to 
prove,  as  for  instance,  that  the  defendant  failed  to  pay  him  the 
money,  or  that  the  defendant  failed  to  deliver  him  the  negro 
and  in  all  such  cases,  the  affirmative  of  the  proposition  is  upon 
the  party  whose  duty  it  is  to  comply.  There  are  a  class,  how- 
ever, occurring  in  every  day  practice,  and  the  learned  counsel, 
no  doubt,  engaged  in  them  constantly,  where,  although  the  aver- 
ments are  negative,  in  their  character,  the  proof  or  the  evidence 
sustaining  the  averment,  is  not  only  within  the  knowledge  of  the 
plaintiff,  but  as  susceptible  of  proof  by  him  as  by  the  defendant. 
A,  by  his  writing,  sells  to  B,  his  horse,  and  warrants  it  sound. 
B  brings  his  action  on  the  covenant  and  alleges  that  at  the  time 
of  the  sale,  and  execution  of  the  covenant  the  horse  was  unsound.  A 
denies  that  he  was  unsound  at  the  time,  &c.,  but  avers  that  he 
was  then  sound.  Upon  submission  of  the  cause  to  a  jury  without 
proof  the  verdict  must  be  for  the  defendant,  upon  the  suppo- 
sition and  for  the  reason  (although  the  averment  is  negative  in 
its  character)  that  it  is  as  susceptible  of  proof  by  the  plaintiff 
as  the  defendant.  So,  in  regard  to  the  warranty  of  soundness, 
in  any  other  property. 

In  this  case  the  defendant  denies  that  he  failed  to  dig  up  the 
briars,  he  denies  that  he  failed  to  put  up  the  rails.  He  denies 
that  he  failed  to  cut  the  iron  weeds;  he  denies  that  he  wasted 
the  timber  or  failed  to  cultivate  the  land  in  a  husband  like 
manner,  and  alleges  that  he  has  complied  with  his  covenant  in 
every  particular,  or  in  other  words,  by  traverse  on  the  record, 
denies  all  of  plaintiff's  allegations.  Now,  if  in  this  case  the 
burden  of  proof  is  on  the  defendant,  either  on  the  original 
answer  or  the  traverse,  he  must  prove  first,  that  he  has  com- 
mitted no  damage  by  hauling  over  the  plaintiff^s  land  in  bad 
weather,  that  he  has  cut  no  timber;  that  he  has  put  up  all  the 


658  Kentucky  Opinions. 

Opinion  of  the  Court 

femcing;  cut  all  the  briars^  and  iron  weeds  before  he  is  allowed 
to  know  that  evidence  may  be  adduced  against  him  by  reason 
of  the  alleged  breaches  of  the  covenant  These  allegatioufi  are 
all  susceptible  of  proof  by  the  plaintiff^  and  the  burden  was  on 
him  to  show  a  violation  of  the  covenant  He  could  prove  (and 
it  was  as  much  within  his  power  as  the  defendant)  that  the  briars 
were  not  cut  The  fencing  left  in  bad  condition^  and  the  timber 
wasted^  and  looking  to  the  legal  ability  of  appellant's  comisel 
the  court  would  not  indulge  too  much  in  presumption  by  de- 
termining that  the  plaintiff  assumed  the  burden  of  proof  in  the 
court  below.  Upon  the  whole  proof  we  are  inclined  to  think 
as  recited  in  the  opinion  already  delivered,  that  the  plaintiff  was 
entitled  to  mere  nominal  damages  and  the  petition  is  therefore 
overruled. 

VanWinkle,  for  appellant. 
Durham  &  Jacobs,  for  appellee. 


Pebby  Orosthwaitb  v.  S.  S.  Wigneb. 

Liccnsa^Fedend  Govenunent— Transacting  Bviiness  Wil^ont— Contract  Hot 
Bnforooable. 

Oontracts  made  by  broker  carrying  on  buBiness  without  a  Uoenae  from 
the  Federal  government  can  not  be  enforced. 

AFPEAIi  FBOM  FAYETTE  OIBOXnT   OOUBT. 

■ 

January  18,  1872. 

Besponse  by  Judge  Lindsay: 

It  is  not  necessary  in  these  cases  for  this  court  to  express  an 
opinion,  as  to  whether  the  purchase  by  the  plaintiff  from  Hunter, 
of  the  notes  sued  on,  vested  him  witih  the  title  to  the  same.  If 
the  plaintiff  was  carrying  on  the  business  of  broker  without 
paying  the  license  required  by  the  federal  government,  and  this 
fact,  as  contended  by  appellant,  rendered  his  business  transac- 
tions vicious,  then  it  might  follow  that  he  could  not  have  enforced 
his  contract  of  purchase  as  against  Hunter.  But  this  contract 
has  been  fuUy  executed,  and  Hunter  is  not  complaining.    The 
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sale  of  the  notes^  if  void,  leaves  the  title  in  Hunter,  but  does  not 
discharge  appellants  of  their  obligation  to  pay  him. 

Upon  the  face  of  the  record  appellee  appears  to  be  the  owner 
of  the  notes.  If,  as  matter  of  law,  they  belong  to  Hunter, 
appellants  should  have  asked  to  have  him  made  a  party  to  the 
suits.  As  the  record  stands,  the  payment  of  this  judgment  will 
protect  them  against  Hunter.  They  therefore  have  no  ground  of 
complaint 

Petition  overruled. 

Otbbons  (6  Falconer,  for  appellant. 
Brovme,  for  appellees. 


BoAED  OP  International  Improvement  v.  J.  V.  Hall  &  Wipe. 

* 

Haater  and  Servant— Liability  for  Willful  and  Tortious  Acts  of  Servaath^ 
Satification. 

The  master  is  not  usually  liable  for  the  willful  and  tortious  act  of  hii 
servant.  He  is  non-liable  where  the  party  injured  is  a  stranger  unlest 
the  act  was  directed  to  be  done  or  afterwards  ratified  by  the  master. 

Same 

The  rule  is  different  where  the  relationship  between  the  master  and 
the  party  injured  is  such  as  implies  a  contract  that  no  injury  shall  be 
inflicted  by  the  servant. 

Same. 

The  appellant  was  the  owner  of  a  turnpike  road  upon  which  the  appellee 
habitually  traveled.  Hdd»  That  the  law  implies  a  oontraot  upon  the  part 
of  those  traveling  on  this  road  to  pay  the  lawful  tolls  charged,  and  it 
also  implies  a  contract  upon  the  part  of  the  appellant  that  such  persons 
shaU  not  be  insulted  or  outraged  by  the  persons  employed  to  collect 
these  toUs. 

APPEAL  PBOM  FRANKLIN  CIB0X7IT  OOUBT. 

January  16,  1872. 

Opinion  of  the  Coubt  by  Judge  Lindsay: 

The  master  is  not  usually  liable  for  the  willful  and  tortious 
.•act  of  his  servant     He  is  never  liable  where  the  party  injured 
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is  a  stranger,  unless  the  act  complained  of  was  done  by  the 
servant,  while  acting  within  the  scope  of  his  employment,  or  where 
the  act  was  directed  to  be  done,  or  afterwards  ratified  by  the 
master. 

The  rule  is  different,  however,  where  the  relationship  existing 
between  the  master  and  the  party  injured,  is  such  as  to  raise, 
by  implication  of  law,  a  contract  that  such  injury  shall  not  be 
inflicted  by  the  servant  The  doctrine  was  carried  over  further 
than  this  in  the  case  of  Hawkins  &  Co.  vs.  Riley,  17  B.  Monroe, 
101.  In  that  case  the  party  complaining  was  a  stranger  to  the 
employers  of  the  servant,  who  was  guilty  of  a  willful  wrong,  yet 
they  were  held  to  be  liable  for  punitive  damages. 

In  this  case  the  appellant,  the  Board  of  Internal  Improvements, 
is  the  owner  of  a  turnpike  road,  upon  which  the  appellees  habitu- 
ally traveled.  The  public  were  invited  to  use  this  road.  The 
law  implies  a  contract  upon  the  part  of  those  traveling  on  this 
road  to  pay  the  lawful  tolls  charged  by  the  board.  It  also  im- 
plies upon  the  part  of  the  Board  a  contract  that  such  perscms 
shall  not  be  insulted  or  outraged  by  the  persons  employed  to 
collect  these  tolls.  If  this  implied  contract  is  violated,  the  partv 
injured  may  recover  in  any  state  of  case  the  actual  damages 
sustained,  and  if  the  board  ratifies  the  tortious  act  of  the  serv 
ant,  may  recover  exemplary  damages.     Goddard  v.  Grand  Trunk 

Railway  Co.,  and  Shirley  v.  Billings,  8th  Bush, .. 

The  cases  relied  upon  by  appellants  do  not  in  our  opinion 
conflict  with  this  doctrine. 

The  petition  alleges  that  French  was  at  the  time  of  his  tortious 
act  complained  of,  gate*  keeper,  and  that  he  was  still  so  employed 
when  the  suit  was  instituted,  more  than  four  months  after- 
wards. From  this  continued  employment  a  ratification  of  the 
act  may  be  implied.  In  such  a  case  both  the  servant  and  em- 
ployers were  liable  for  exemplary  damages.  Hence  there  is  no 
gopd  reason  why,  under  our  system  of  pleading  they  might  not 
be  jointly  sued. 

The  instructions  given  at  the  instance  of  appellees  are  in  sub- 
stantial conformity  to  this  view  of  the  law.  Instruction  H 
given  for  appellant  was  more  favorable  than  it  should  have  been. 
Instruction  B  was  properly  refused.  French  could  not  escape 
the  consequences  of  his  carelessness,  although  he  may  not  have 
acted  willfully.  We  cannot  determine  that  the  weight  of  evi- 
dence is  against  the  finding  of  the  jury. 
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Appellees  did  not  ask  for  separate  damages  on  account  of  the 
injury  to  the  buggy.  They  merely  stated  the  amount  of  the 
actual  injury  to  that  vehicle.  Their  prayer  was  for  a  gross 
amount  as  damages  for  both  the  injury  to  person  and  property. 
We  therefore  do  not  regard  the  failure  of  the  court  to  tell  the 
jury  that  they  could  not  find  greater  damages,  for  the  injury  to 
the  buggy,  than  the  amount  alleged  in  the  petition,  as  such  an 
error  as  will  authorize  a  reversal. 

Judgment  affirmed. 

James,  for  appellant 
Lindsey,  for  appellees. 


Josh.  Etthelbebgeb^  &o.  v.  John  Pfaendeb. 

Landlord  and  Toiant— Lease— Sub-letting— Rent. 

Appellants  sub-rented  the  premises  and  agreed  to  pay  the  rent  to  the 
landlord.  Held,  That  while  the  promise  does  not  appear  to  have  been 
made  directly  to  appeUee,  stiU  he  must  be  regarded  as  having  affirmed 
the  contract,  and  there  is  no  reason  why  he  should  not  recover  the  rent 
from  appellants. 

APPEAT.  FBOM  OAMPBBLL  OntOUIT  OOUBT. 

January  16,  1872. 

Opinion  op  the  Cotjbt  by  Judge  Pbtees: 

From  the  evidence  in  this  case  it  appears  that  Eeibick  and 
Hightower  leased  the  vinegar  factory  from  the  appellee 
by  parol  for  one  year  with  the  privilege  of  extending  the  lease 
for  ten  years,  that  they  entered  under  their  lease  and  held  the 
premises  a  short  time,  and  then  sublet  them  to  appellants,  who,  in 
consideration  of  a  verbal  transfer  of  the  lease  to  them,  under- 
took and  promised  to  pay  the  rent  to  appellee. 

We  perceive  no  legal  reason  why  appellee  may  not  recover  the 
rent  from  appellants.  It  is  not  denied  in  their  answer  that  they 
owe  the  rent,  the  evidence  shows  they  promised  to  pay  the  same 
to  appellee,  and  while  the  promise  does  not  appear  to  have  been 
made  directly  to  him,  still  he  must  be  regarded  as  having  affirmed 
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the  contract,  and  the  judgment  for  the  rent  in  favor  of  appellee 
will  bar  any  action  in  favor  of  Keibick  and  Hightower  against 
appellants  for  the  rent  Consequently  they  are  not  prejudiced 
by  the  judgment,  and  the  same  must  be  affirmed. 

.Hallaan,  for  appellants. 


James  Caij)well,  t?.  William  Caldwell,  &o. 

Wins— Conttmction. 

The  fact  that  the  testator  devised  to  James  five  doUars  as  his  shard 
of  the  estate,  does  does  not  argue  that  he  no  longer  recognised- him  as  a 
child,  nor  that  he  did  not  intend  him  to  share  equaUy  with  his  other 
children,  in  such  balance  as  might  remain  of  the  special  piovision  made 
for  the  wife. 


APPEAL  FBOM  CAMPBELL  CIECUIT  COURT. 

January  17,  1872. 
Opinion  of  the  Court  by  Judge  Lindsay: 

Alexander  Caldwell,  by  his  last  will  and  testament,  after  dis- 
posing of  the  greater  portion  of  his  real  estate  by  special  devises, 
provides  that  his  stock  in  the  Newport  &  Alexander  turnpike  road 
shall  be  held  by  his  executor,  the  income  to  go  to  his  wife  during 
her  natural  life,  and  at  her  death  to  be  equally  divided  between 
his  five  children,  William,  Daniel,  Henry,  Mary  and  Esther.  To 
the  same  five  of  his  children  he  gave  his  two  slaves  Hanna  and 
Ben.  He  then  goes  on  to  say  that  "To  my  son  James,  I  give  and 
bequeath  the  sum  of  five  dollars,  as  his  share  of  xny  estate."  "I 
give,  bequeath  and  devise  all  the  rest,  residue  and  remainder  of 
my  real  and  personal  estate  to  my  wife  during  her  natural  life> 
said  property  to  be  left  in  the  hands  of  my  executors  for  her  bene- 
fit, said  executors  to  dispose  of  as  much  of  said  property  as  they 
think  proper,  and  to  use  the  proceeds  for  the  benefit  of  my  wife, 
as  she  needs  the  same,  and  at  her  death  to  be  equally  divided 
between  my  heirs. 

Whether  the  balance  of  the  estate  embraced  in  this  last  devise, 
remaining  at  the  death  of  the  testator's  widow,  passes  to  his  heirs 
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as  devisees,  or  as  heirs  at  law  is  a  matter  of  but  little  consequence. 
His  six  children  are  his  legal  heirs,  and  they  take  this  residue 
equally,  whether  they  take  under  the  law  of  descent  or  under  the 
provisions  of  the  will. 

The  fact  that  the  testator  devised  to  James  five  dollars  as  his 
share  of  the  estate,  does  not  argue  that  he  no  longer  recognized 
him  as  a  child,  nor  that  he  did  not  intend  him  equally  with  his 
other  children,  to  share  in  such  balance  as  might  remain  of  this 
special  provision  made  for  his  wife. 

To  William,  Daniel,  Henry,  Mary  and  Esther,  the  turnpike 
stock  and  slaves  were  given,  to  James  five  dollars  in  money.  The 
residue  of  his  estate  was  given  to  his  wife  for  life,  with  remainder 
to  his  heirs,  the  same  person  to  whom  he  had  therefore  made  spe- 
cific devises,  one  of  these  persons  was  James.  His  action  against 
the  executors  to  recover  his  portion  of  this  fund  should  not  have 
been  dismissed. 

The  court  should  have  taken  the  necessary  steps  to  ascertain 
what  amoimt  of  this  devise  remained  in  the  hands  of  the  executors, 
and  rendered  judgment  in  favor  of  appellant  for  one-sixth  of  such 
amount  Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  herewith. 

Hodge,  for  appellant. 

B.  T.  Baker,  for  appellees. 


Edwabd  H.  Coons,  &o.,  v.  Geo.  W.  Coons,  Exoe.,  &c. 

■ 

Wills— Executor  Demands  Payment  in  Gold— Legal  Tender— Aid  of  Chancellor 
—Construing  WilL 

The  question  as  to  the  right  of  the  executor  to  demand  of  the  devisees 
payment  in  gold  has  been  settled,  and  he  has  no  right  to  demand  payment 
in  anything  else  than  legal  tender. 


Same— Usual  Payments. 

The  executor  insists  that  the  words  "with  usual  payments"  mean  sudi 
payments  as  were  usual  &t  the  time  of  the  death  of  the  testator.  The 
devisees  contend  that  these  payments  are  to  be  regulated  by  the  sale  of 
land  at  the  date  of  the  bill.  Held,  That  the  intention  of  the  devisor  will 
control  the  decision  of  the  question. 
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Same— Time  at  Which  Will  Takes  Effect 

A  will  shall  he  construed  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  oontrtry 
intention  shall  appear  by  the  will. 

Same— Intereet. 

When  payments  are  given  upon  property,  either  by  will  or  deed,  the 
ordinary  meaning  attached  to  such  language  would  be,  that  the  payments 
were  to  bear  no  interest. 

Same — ^Election  Between  Derieeea. 

Where  devises  are  made  in  the  alternative  in  a  will,  and  it  appears  that 
the  party  to  whom  the  devise  is  made,  must  accept  the  one  or  the  oihst 
but  not  enjoy  both,  then  an  election  can  be  made. 

Same— Rejection  of  WiU. 

The  devisee  in  a  will  may  reject  its  provisions,  but  when  he  does  so,  lus 
rights  under  it   are  gone. 

APPEAL  FBOM  FAYETTE  CIRCUIT  COURT. 

January  17,  1872. 

Opinion  op  the  Court  by  Judge  Pbyor  : 

George  A.  Coons,  aa  the  executor  of  the  will  of  Joshua  Coons, 

deceased,  and  in  his  own  right,  filed  the  present  petition  in  equity 

asking  the  aid  of  the  chancellor  in  construing  the  will  of  his 

father.     The  devisees  are  all  made  defendants  and  are  before  the 

court.    The  question  as  to  the  right  of  the  executor  to  demand  of 

the  devisees  payment  in  gold  for  the  amount  that  they  may  have 

to  pay  on  the  land  devised  to  them  by  their  father,  has  been 

recently  settled  by  the  supreme  court,  and  the  executor  has  no 

right  to  demand  payment  in  anything  else  than  the  currency  of 

the  country,  known  as  legal  tender  bills,  and  this,  perhaps,  would 

have  been  the  just  and  equitable  settlement  of  the  question  as 

between  the  devisees,  regardless  of  the  decision  referred  to.    The 

devisor  gives  to  his  two  sons,  Edward  and  William,  a  tract  of  land 

each,  and  in  the  distribution  of  the  estate,  Edward  is  to  be  charged 

to  him  at  $55  per  acre,  and  William's  at  $60,  and  in  the  language 

of  the  will  they  are  to  take  the  land  with  the  usual  payments.    The 

will  was  written  and  executed  by  the  devisor  in  the  year  1854, 

and  he  died  in  February,  1869.     The  executor  insists  tliat  tho 

words,  with  the  usual  payments,  mean  that  these  two  devisees 
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are  to  have  the  land  upon  such  payments  as  were  usually  made  in 
the  purchase  of  land,  in  the  vicinity  of  the  devisor's  home,  at  the 
time  of  his  death.  The  proof  shows  that  at  the  date  of  the  exe- 
cution of  the  will,  in  1854,  the  usual  payments  made  by  the  ven- 
dees of  land  were  one-third  in  hand,  and  the  balance  in  one  and 
two  eqiial  annual  payments,  and  that  ai  the  death  of  the  devisor, 
land  sales  were  generally  made  for  cash,  or  one-third  down  and  the 
balance  in  one  and  two  years  with  interest  from  date.  These  two 
devisees  say  that  their  payments  are  to  be  regulated  by  the  sales 
of  land  made  at  the  date  of  the  will.  The  intention  of  the  devisors 
will  control  the  decision  of  this  question.  By  section  16,  Revised 
Statutes,  volume  2,  page  461,  "A  will  shall  be  construed,  with 
reference  to  the  real  and  personal  estate  comprised  in  it,  to  speak 
and  take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will."  This  statute  does  not  control  the  chancellor  when  en- 
deavoring to  ascertain  the  intention  of  the  testator  from  the  will 
itself.  The  devisor,  when  he  executed  this  will,  evidently  desired 
and  intended  that  these  two  sons,  as  well  as  his  son  Joshua,  should 
have  time  given  them  in  which  to  pay  what  might  be  owing  by 
them  on  the  land  devised.  He  knew  at  the  time  this  will  was 
written  and  at  the  date  of  its  execution  what  were  the  usual  pay- 
ments on  land,  viz.,  one-third  down  and  the  balance  in  one  and 
two  years  without  interest.  He  was  not  then  anticipating  the  time 
when  land  at  such  prices  would  be  sold  for  cash,  or  upon  pay- 
ments with  interest  from  the  date  of  the  purchase,  if  so,  there 
would  have  been  no  necessity  for  giving  to  these  sons  the  usual 
payments  on  land.  The  thought  never  entered  the  mind  of  this 
devisor  that  by  the  provisions  of  this  will  his  sons  would  be  re- 
quired to  pay  cash  for  this  property,  and  such  a  construction 
would  be  a  violation  of  his  intention.  This  view  of  the  case  is 
sustained  by  the  devise  to  his  son  Joshua.  He  had  givefn  to  Ed- 
ward and  William  smaller  tracts  of  land  than  to  Joshua,  and  as 
Joshua  might  perhaps  have  more  money  to  pay  than  his  two 
brothers  he  required  him  to  make  four  annual  payments,  viz.,  in 
one,  two,  three  and  four  years  from  the  time  of  his  death.  When 
he  used  the  word  payments,  as  applicable  to  the  devise  to  either  of 
his  sons,  he  did  not  intend  that  these  payments,  whether  in  one, 
two,  three  or  four  years,  or  in  usual  payments,  should  bear  inter- 
est When  payments  are  given  upon  property  either  by  will  or 
deed,  the  ordinary  meaning  attached  to  such  language  would  be, 
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that  the  payments  were  to  bear  no  interest,  and  if  the  devisor  had 
intended  otherwise  there  could  have  been  found  the  word  interest 
as  well  as  that  of  payment,  in  the  will.  At  the  time  of  the  execu- 
tion of  this  will  there  was  no  such  intention  on  the  part  of  the 
devisor,  as  would  require  his  sons  to  pay  the  cash  for  this  land 
at  his  death,  or  interest  upon  the  payments.  The  devisees  most 
either  accept  the  provisions  of  the  will  in  their  favor,  or  reject 
the  devisor's  bounty.  The  doctrine  of  election  can  not  apply  to  <i 
case  like  this.  These  devisees  have  no  right  in  this  property  ex- 
cept such  as  are  acquired  by  the  v^ill.  The  will  itself  gives  to  the 
devisees  no  right  of  choice  as  between  the  land,  and  its  value  in 
money.  There  is  no  legal  or  equitable  right  to  this  property 
vested  in  the  devisees,  independently  of  the  will.  The  devisor 
doubtless,  by  placing  a  valuation  on  this  land,  did  so,  for  the 
purpose  of  equalizing  his  children  in  the  distribution  of  his 
estate^  and  for  the  purpose  of  preventing  any  trouble  between  his 
children  upon  that  question  after  his  death.  It  may  be  that  the 
land  is  less  valuable  than  the  price  fixed  upon  by  the  devisor, 
but  this  was  his  properly  he  was  devising.  His  children  were  Ae 
objects  of  his  bounty,  and  in  determining  the  interest  they  should 
each  have  in  his  estate  he  saw  proper  to  charge  the  devisees  a  fixed 
price  for  this  land,  and  the  chancellor  has  no  power  to  alter  this 
provision  of  his  will  by  giving  other  property  in  lieu  of  it  There 
are  no  inconsistent  rights  in  this  will  as  far  as  it  applies  to  the 
appellants.  Where  devises  are  made  in  the  alternative  in  a  will, 
and  it  appears  that  the  party  to  whom  the  devise  is  made,  must 
accept  the  one  or  the  otmer,  but  not  enjoy  both,  then  an  election 
can  be  made,  or  in  cases  where  the  devisee  has  some  right  inde- 
pendent of  the  will,  but  in  this  case  to  permit  the  election  would 
be  in  eflfect  determining  that  in  no  case  is  a  devisee  competent  io 
accept  the  provisions  of  a  will,  but  may  reject  such  provisions,  and 
still  claim  under  the  will,  and  obtain  the  value  of  the  specific  devise 
on  other  property  than  that  devised.  The  parties  may  reject  the 
provisions  of  this  will,  but  when  they  do  so,  their  rights  under  it 
are  gone.  Story's  Equity,  volume  2,  page  335,  upon  this  subject 
says :  "Election  in  the  case  of  will  is  the  obligation  imposed  upon 
a  party  to  choose  between  two  inconsistent  or  alienative  rights  or 
claims,  in  case  there  is  a  clear  intention  of  the  testator  that  he 
should  enjoy  both  *  *  *  of  election  *  *  *  a  plurality  of 
gifts  or  rights  with  an  intention  express  or  implied  of  the  party 
who  has  the  right  to  control  one  or  both,  that  one  should  be  a 
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substitute  for  the  other.  The  party  who  is  to  take,  has  a  choice 
but  can  not  enjoy  the  benefits  of  both."  This  rule  has  no  applica- 
tion to  the  present  case  and  no  right  of  election  exists  with  the 
appellants.  The  court  below  should  render  no  additional  judg- 
ment against  these  parties  who  are  indebted  for  the  land,  until  it 
is  made  to  appear  how  much  they  will  have  to  pay  to  the  other 
devisees  by  reference  to  the  master. 

The  judgment  of  the  court  below  is  reversed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with,  this  opinion. 

Damaby,  Kinkead  &  Buckner,  for*  appellants. 
.  BrecJemridge  &  Buckner,  Buford,  J.  D.  Hunt,  for  appellees. 


Thos.  Hunteb  v.  Jno.  W.  Veai.  and  W.  H.  Dabnaby. 

Willi— Constniction— -Intention— Dying  Without  Issue. 

"I  give  and  bequeath  to  my  son,  Thomas  Hunter,  under  the  reserves 
contained  in  this  will,  and  after  the  death  of  my  beloved  wife,  the  planta- 
tion whereon  I  now  live,  at  the  death  of  his  said  mother,  to  him  and  his 
heirs  forever.  It  is  also  my  will  and  desire  that  if  either  of  my  children 
die  without  lawfully  begotten  heirs  of  their  own  body,  that  then  in  that 
case,  that  part  of  my  estate  devised  to  them  to  be  divided  between  the 
surviving  children  and  their  heirs  forever."  Held,  That  the  will  vested  in 
the  appellant  an  indefeasible  title  to  the  land. 

APPEAL  FBOM  PAYETTE  CIBCUIT  COUBT. 

January  18,  1872. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

The  principal  object  of  this  suit  in  equity  seems  to  have  been 
to  obtain  the  judicial  construction  of  certain  provisions  of  the  will 
of  Gteorge  Hunter,  deceased. 

The  testator  died  in  1804,  having  made  and  published  his  will 
shortly  before.  Among  other  provisions,  made  in  the  will  for 
Kachel  Hunter,  the  widow  of  the  testator,  he  devised  to  her  an 
estate  for  life  in  a  tract  of  land,  in.  the  first  clause  of  the  will, 
which  is  in  the  following  language :  '*I  leave  unto  my  beloved  wife, 
Bachel  Himter,  the  tract  of  land  and  plantation  whereon  I  live 
during  her  natural  life."     After  making  several  specific  devises, 
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he  disposed  of  the  title  to  the  land  in  remainder,  as  follows:  "I 
give  and  bequeath  to  my  son,  Thomas  Hunter,  imder  the  reserves 
contained  in  this  will,  and  after  the  death  of  my  beloved  wife,  the 
plantation  whereon  I  now  live,  and  tract  of  land  and  all  the  rest 
of  my  estate  at  the  death  of  his  said  mother,  Eachel  Hunter,  after 
paying  off  all  the  legacies  devised  in  this  will,  to  him  and  his  heirs 
forever.  And  after  charging  said  Thomas  Hunter  with  the  pay- 
ment of  a  horse  to  each  of  two  grandsons  of  the  testator,  he  pro- 
ceeded further  to  declare  and  provide  in  the  will  as  follows : 

"It  is  the  true  intent  and  meaning  of  these  writtings  that  my 
children,  which  are  not  married  at  this  time,  live  with  my  wife 
and  be  supported  off  of  my  property  lent  my  wife  in  the  same  man- 
ner as  if  I  was  living  until  they  marry,  as  is  otherwise  provided 
for,  and  then  received  the  legacies  devised  to  them  in  this  will, 
when  they  marry,  after  which  to  have  no  further  claim  to  any 
support  off  of  the  farm  and  property  lent  my  beloved  wife  and 
devised  to  my  son,  Thomas  Hunter.  It  is  also  my  will  and  desire 
that  if  either  of  my  children  die  without  lawful  begotten  heirs 
of  their  own  body,  that  then  and  in  that  case,  that  part  of  my 
estate  devised  to  them  to  be  equally  divided  between  the  surviving 
children  and  their  heirs  forever." 

Rachel  Hunter,  the  tenant  of  the  land  for  life,  continued  to 
occupy  it  till  her  death,  which  occurred  in  1836,  at  which  time 
Thomas  Hunter  took  possession  of  it,  and  he  has  ever  since  been 
in  possession  of  it. 

It  appears  that  he  has  never  married,  and  is  now  near  80 
years  old. 

In  1870,  Thomas  Hunter,  claiming  to  have  the  absolute  title 
to  the  land,  under  Gteorge  Hunter's  will,  entered  into  a  contract 
with  the  appellees,  Veal  and  Damaby,  stipulating  for  the  sale  an«l 
conveyance  to  them,  of  176  acres  of  the  land ;  and  they,  afterwards, 
questioning  his  title,  refused  to  accept  his  deed,  and  brought  this 
suit  for  a  construction  of  the  will  and  a  rescission  of  the  contract, 
if  the  court  shall  decide  that  Thomas  Hunter  took  under  the  will 
only  an  estate  for  life  as  a  determinable  fee  in  the  land. 

The  court  below  held  that  Thomas  Hunter's  interest  in  the  land, 
under  the  will,  was  "a  fee,  defeasible  upon  his  dying  without  issue 
living,  at  his  death,"  and,  therefore,  rendered  a  judgment  can- 
celling the  contract,  and  said  Hunter  prosecutes  this  appeal  for 
a  reversal  of  that  judgment 

It  is  contended  for  the  appellant,  here,  as  it  was  in  the  lower 
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court,  that  by  the  devise  over,  in  the  event  of  either  of  this  tes- 
tator's  children  dying  without  issue,  he  did  not  mean  an  indefinite 
failure  of  issue,  but  only  intended  to  provide,  that  if  any  of  his 
children  should  die  before  the  death  of  his  wife,  which  was  the 
ultimate  time  contemplated  for  paying  the  specific  personal  be- 
quests, and  when  the  devise  of  the  land  to  the  appellant  should 
take  eflfect,  then  the  devise  over  should  be  eflfectual,  but  not  other- 
wise. Although,  by  the  general  rule  for  construing  the  expression 
dying  without  issue,  it  would  seem  to  contemplate  the  non-exist- 
ence of  living  issue  at  the  death  of  the  devisee,  yet,  as  this  con- 
struction would,  if  rigidly  adhered  to,  tend  often  to  defeat  the 
intention  of  the  testator,  courts  of  equity  have  cheerfully  adopted 
the  more  restricted  interpretation,  contended  for  in  behalf  of  the 
appellant  in  this  case,  whenever  it  is  reasonable  or  fairly  deducible 
from  the  will  itself,  that  such  was  the  meaning  of  the  testator 
(Moore's  Trustees  vs.  Haines*  Heirs,  4  Monroe  199;  Berry  vs* 
Richardson,  &c,  5  Dana  424). 

In  this  case  the  devise  over,  in  the  contingency  mentioned,  ap- 
plies to  the  various  legacies  payable  in  perishable  personal  prop- 
erty as  well  as  to  the  land,  and  it  is  scarcely  reasonable  to  suppose 
that  the  testator  intended  to  direct  or  control  the  ultimate  disposi- 
tion of  his  personal  property,  after  it  should  pass  under  the  will 
into  the  possession  of  the  legatees ;  and  the  will  furnishes  no  evi- 
dence that  he  intended  the  devise  over  to  have  one  construction  as 
affecting  the  title  to  the  land  and  another  in  regard  to  personal 
property. 

Our  conclusion  is  that  the  will  of  George  Hunter  vested  in  the- 
appellant  an  indef^easible  title  to  the  land,  and  the  judgment  is,, 
therefore,  deemed  erroneous. 

Wherefore,  the  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  petition. 

Huston  &  Mulligan,  for  appellant. 
Buford,  Kinkead  &  Damall,  for  appellees. 
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S.  A,  Haoabty,  &o.,  v.  S.  S.  Scott. 

Judicial  Sales— PvrchAM  by  One  for  Another  a  Trust  Results. 

When  a  party  purchases  land  at  a  judicial  sale  with  the  underBtanding 
that  he  is  to  hold  it  for  another,  he  holds  the  land  in  trust  for  the  benefit 
of  the  other. 

APPF.AT,  FBOM   BOONE   CIECUIT   COUBT. 
January  20,  1872. 

Opinion  of  the  Coubt  by  Judge  Pbtebs: 

It  is  clearly  shown  by  the  evidence  that  at  the  sale  of  the  prop- 
erty by  Calvert,  Graves  purchased  under  an  agreement  between 
him  and  Scott  that  he  was  to  buy  the  property  and  hold  for  Scott, 
and  if  he  should  need  the  money  he  had  paid  out,  by  an  arrange 
ment  made  by  Scott  with  Calvert  he  was  to  refund  the  money  to 
Ghraves,  and  that  he  did,  so  that  the  land,  or  property  was  re- 
deeined  months  before  the  year  expired,  even  if  Graves'  purchase 
could  have  the  effect  to  invest  him  with  an  incohate  title. 

As  to  the  sale  under  the  execution  in  favor  of  Brown  and  wife, 
Corbin  bought  in  the  property  to  secure  the  debt  with  the  intention 
to  hold  the  same  for  Scott,  having  secured  the  debt  of  Brown  and 
wife,  and  when  Dulaney  acquired  the  benefit  of  his  purchase  it  was 
with  the  distinct  understanding  that  Scott  was  to  have  the  right 
to  redeem,  and  Dulaney  held  in  it  the  character  of  a  trust,  and 
when  his  money  was  paid  the  property  was  to  go  to  Scott,  and 
Hagarty,  when  he  purchased  from  Dulaney,  was  well  apprised  of 
the  whole  arrangement  and  was  not  a  purchaser  without  notice 
of  the  trust 

As  the  judgment  provides  for  the  payment  of  the  several  debts 
of  Scott  on  equitable  principles,  we  perceive  no  error,  and  the 
judgment  is  affirmed. 

The  Chief  Justice  did  not  sit  in  this  case. 

Drane,  for  appellants, 
O^Hara,  for  appellee. 
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Commonwealth  and  Millspaugh's  Exob.  v.  W.  B.  Tipton. 

Attomey  and  Client — ^Assignment  of  Szecution  by  Attorney  Witlioiit  Author- 
ity — On  Collection  Sheriff  Should  Pay  to  Original  Owner  of  Execnti<m. . 

T^ere  an  attorney  transfers  his  client's  execution  without  authority, 
the  sheriff  who  collects  same  is  liable  to  the  original  owner  for  the 
amount. 


APPEAL  FBOM  MONTGOMEBY  CIBCUIT  COUBT. 

January  20,  1872. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  was  an  action  against  the  appellee  as  sheriff  of  Mont- 
gomery county,  for  failing  to  pay  over  to  the  plaintiff,  or  his  at- 
torney for  him,  the  amoimt  of  a  debt,  collected  by  the  defendant, 
on  an  execution  in  favor  of  the  plaintiff,  B.  M.  Hathaway,  as 
executor  of  Levi  T.  Millspaugh,  deceased,  against  3.  H.  Graves, 
which,  as  the  plaintiffs  in  their  petition  alleged,  was  without 
right,  paid  by  the  defendant  to  L.  D.  Wilson,  who  "pretended  to 
own  said  execution  by  sale  and  transfer,  made  on  it  by  one  J.  M. 
Crawford,  attomey  for  Millspaugh's  executor;"  said  sale  and 
transfer  having  been  made  without  the  knowledge,  consent  or 
authority  of  the  plaintiff. 

The  court  below  having  dismissed  the  petition,  on  demurrer, 
the  plaintiffs  have  appealed  to  this  court. 

Regarding,  as  we  must,  the  allegation  as  true,  that  the  defend- 
ant, without  the  knowledge  of  the  plaintiff,  paid  the  money  to 
Wilson,  who  claimed  it  as  a  purchaser  and  assignee  of  the  attor- 
ney, Crawford,  the  only  essential  question  to  be  determined  is, 
whether  the  sale  and  transfer  of  the  debt  by  the  plaintiff's  attor- 
ney, though  wrongfully  made,  were  sufficient  to  authorize  the 
sheriff  to  pay  the  money  to  Wilson. 

We  think  the  proper  scope  and  extent  of  the  duty  and  authority 
of  an  attomey  at  law  are  ordinarily  limited  to  the  institution  of 
suits  and  their  prosecution  or  defense,  and  such  acts,  in  and  out 
of  court,  pertaining  thereto,  including  the  receipt  of  money  for 
the  client,  as  the  latter  might  do  himself  in  order  to  obtain  or 
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protect  his  rights  by  means  of  his  suit  or  defense;  but  the  employ- 
ment of  attorney  does  not  imply  an  agency  to  sell  and  trausfer 
the  client's  claims  or  authority  to  convert  them  to  the  attorney's 
own  use  (Smith's  Heirs  vs.  Dixon,  &c.,  3  Metcalf  438). 

It  results  that,  in  our  opinion,  the  petition  disclosed  a  good 
cause  of  action,  and  the  court  erred  in  sustaining  the  demurrer. 

Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Apperson  &  Beid,  for  appellants, 
Tenney  &  Summers,  for  appellee. 


Milton  Ieviev.  Ueiah  Laswell. 

Landlord  and  Tenant— Volnntary  Abandonment  of  Premises— Improvements. 
Where  a  tenant  voluntarily  abandons  the  leased  premises  he  can  not 
recover  from  the  landlord  the  value  of  the  improvements  plaoed  on  the 
land  for  his  own  convenience. 

APPEAL  FBOM  BULLITT  OIEOinT  COURT. 

January  31,  1872. 

Opinion  of  the  Court  by  Judge  Peters: 

Appellant  had  a  right  to  retain  possession  of  the  land  till  the 
end  of  1870 ;  he  built  the  smoke-house  and  stable  for  his  own  con- 
venience, no  eicpress  contract  to  pay  for  them  by  appellee  was 
proved,  and  no  fact  from. which  such  a  contract  to  pay  for  them 
can  be  implied. 

Appellant  could  not  have  been  turned  out  by  legal  process,  but 
might  have  held  the  premises  to  the  end  of  the  term  in  spite  of 
appellee,  and  if  he  abandoned  the  possession  at  the  request,  or 
command,  of  appellee,  it  can  be  regarded  in  no  other  light  than 
as  a  voluntary  abandonment,  and  tie  law  imposed  no  obligation 
on  appellee  to  pay  for  the  improvements.  OudgeU  vs.  DuvaU,  k 
J.  J.  Mar.  229. 

Scott  proved  the  rent  was  settled  for  the  year  1868.    No  errors 
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are  perceived  in  the  rulings  of  the  court  prejudicial  to  appellant 
by  the  court  below,  and  the  judgment  must  be  awrmed, 

W.  WiUon,  for  appellant 
A.  H.  Field,  for  appellee. 


D.  Beatty  &  Wipe  v.  A.  A.  Cubtis. 


HnslMuid  and  Wife— Wif e^s  Note  Not  Obligatory. 

Arthiua  Beatty  was,  at  the  time  she  executed  the  note,  the  wife  of 
Decatur  Beatty,  and  by  reason  of  her  disability  the  writing  was  not 
obligatory  on  her. 

APPEAL  PBOM  ESTILL  OIBCUIT   COTJBT. 

January  22,  1872. 


Opinion  op  the  Coubt  by  Judge  Petebs: 

It  appears  from  the  amended  petition  that  Arthusa  Beatty  was 
at  the  time  she  executed  the  note,  and  still  is^  the  wife  of  Decater 
Beatty,  and  by  reason  of  her  disability  tiie  writing  was  not  obliga- 
tory on  her,  and  as  to  Decatur  eBatty  it  is  not  alleged  that  he  exe- 
cuted the  note,  or  was  in  any  way  bound  for  the  debt,  and  no 
cause  of  action  is  shown  to  exist  against  him.  And  the  mere 
agreement  of  Oldham  did  not  authorize  a  judgment  against  Beatty 
and  wife. 

Wherefore,  as  to  Beatly  and  wife,  the  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  dismiss  the  action  as  to 
them. 

Riddle  A  Fluty,  for  appellants. 
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Jbffebson  Hamfson  v.  Covington  &  Lexington  Railroad  Co. 

Descent  and  Dittxibntion— Ancestor's  Debts— Interest— Absolnte  Titlb 

By  the  statute  in  force  at  the  death  of  the  anoBStor,  his  hdn  took  the 
absolute  title  to  the  land,  subject  to  be  charged  with  the  debts,  but  were 
not  liable  for  interest. 

APPEAL  FROM  KENTON  GIROiriT  COURT. 

January  23,  1872. 

Opinion  op  the  Court  by  Judge  Peters: 

This  suit  was  brought  against  appellants  as  heirs  of  J.  Hamp- 
son,  deceased,  and  Withers,  as  his  personal  representative^  to  en- 
force the  collection  of  the  subscription  of  the  decedent  of  10  shares 
of  $60  each  to  the  capital  stock  of  appellee,  charged  to  have  been 
made  in  1849. 

The  amount  claimed  in  the  petition  is  $500,  which  was  all  that 
was  claimed  in  the  account  made  out  and  verified  under  the  statute 
and  presented  to  the  administrator  for  payment,  and  a  judgment 
was  rendered  against  him  for  that  amount  only. 

Subsequently  an  attachment  was  sued  out  against  appellant  and 
levied  on  a  house  and  lot  in  Covington,  which,  as  is  alleged,  de- 
scended to  them  from  their  ancestor,  the  said  J.  Hampson,  the 
ground  for  attachment  is  the  alleged  non-residence  of  appellants. 

The  attachment  was  sustained,  and  judgment  rendered  against 
appellants  for  $1,097.85,  with  interest  from  the  14th  day  of  Jan- 
uary, 1871,  till  paid,  and  costs,  and  the  house  and  lot  adjudged  to 
be  sold  to  pay  the  same,  and  of  that  judgment  appellants  complam. 

Appellants  at  the  death  of  their  father  were  infants.  He  died, 
as  the  proof  shows,  before  the  Revised  Statutes  went  into  effect. 
And  there  has  been  no  alienation  of  the  estate. 

By  the  statute  in  force  at  the  death  of  the  ancestor,  his  heirs 
took  absolute  title  to  the  land  subject  to  be  charged  with  the  debts, 
the  creditors,  however,  having  no  lien  on  it,  and  they  were  only 
liable  for  its  value,  but  were  not  liable  for  the  profits,  and  of 
course  was  not  chargeable  with  interest 

The  Bevised  Statutes  have  changed  the  law  so  far  as  to  make  the 
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heir  or  devisee  liable  for  the  value  of  the  estate  devised  or  descend- 
ed, but  for  interest  where  he  has  alienated  the  estate,  but  whether 
in  case  where  there  has  been  no  alienation  he  would  be  liable  for 
interest  is  not  expressly  declared  by  the  statute,  and  not  adjudi- 
cated. But  be  that  as  it  may,  under  the  law  in  existence  at  the 
death  of  the  testator  the  appellants  were  not  liable  for  interest, 
even  if  the  pleadings  in  this  case  had  authorized  such  a  judgment 
Chambers  &  Wife  vs.  Davis,  17  B.  M.  526. 

In  the  first  amended  petition!  on  which  the  attachment  was  is^ 
sued,  there  is  not  only  no  cause  of  action  stated  against  appellants, 
but  the  affidavit  thereto  is  wholly  insufficient  to  authorize  an  at- 
tachment And  no  facts  sufficient  to  constitute  a  cause  of  action 
against  appellants  were  stated  until  the  29th  of  March,  1862, 
when  the  third  amended  petition  was  filed  and  the  affidavit  to  that 
was  insufficient 

The  judgment  must,  for  the  reasons  stated,  be  reversed,  and 
the  cause  remanded,  with  directions  to  discharge  the  attacKment, 
and  to  render  judgment  for  appellee  for  $500,  with  interest  from 
the  date  thereof,  to  be  levied  of  assets  descended.  Appellants  will 
be  entitled  to  costs  on  the  attachment  in  the  court  below. 

Carlisle,  for  appellants. 
Stevenson,  Myers,  for  appellee. 


S.  C.  Bbeasheab  v.  Eiohabd  Bseasheab. 

Pleadings— Petition— Answer  Not  Snfl^ent. 

Thef  petition  charges,  in  express  terms,  a  joint  borrowing  and  indebted- 
ness on  the  part  of  appellant  and  Phillips.    The  answer  of  appellant  is. 
evasiye;  a  denial  that  he  borrowed  the  money,  or  that  it  was  loaned  at 
his  special  instance  and  request  is  not  sufSdent. 

Appeals  and  Error—Bin  of  Exceptions — Statement  of  Clerk  Not  Sufficient 

A  mere  statement  of  the  clerk  that  the  paper  copied  in  the  record  is 
the  amendment  offered  and  rejected  by  the  court  is  not  sufficient  to 
identify  it.    It  should  haye  been  incorporated  in  a  bill  of  exceptions. 

APPEAI*  FBOM  LARUE   OIBOUIT   OOTTBT. 
January  24,  1872. 
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Opinion  op  the  Coubt  by  Judge  Petebs  : 

The  petition,  in  this  case,  charges,  in  express  terms,  a  joint  bor* 
TOwing  and  indebtedness  on  the  part  of  appellant,  and  Phillipe. 

The  answer  of  appellant  is  specious,  and  evasive ;  a  denial  that 
he  borrowed  the  money,  or  that  it  was  loaned  at  his  special  instance 
and  request,  is  not  a  sufficient  denial  of  the  allegations  of  the  peti- 
tion, and  the  court  below  might  well  have  instructed  the  jury 
peremptorily  to  have  found  for  the  plaintiff,  notwithstanding  the 
answer. 

The  mere  statement  of  the  clerk  that  the  paper  copied  in  the 
record  is  the  amendment  offered  by  appellant,  and  rejected  by  the 
court,  as  has  been  repeatedly  held  by  this  court,  does  not  suf- 
ficiently identify  it>  and  this  court  is  not  assured  thereby  that  it  is 
the  same  paper.  It  should  have  been  incorporated  by  a  bill  of 
exceptions,  and  made  a  part  of  the  record  by  an  order  of  court. 
As,  therefore,  the  facts  alleged  were  not  traversed  by  the  answer, 
the  judgment  is  right  on  the  pleadings,  and  the  same  must  be 
affirmed, 

Thvrman,  for  appellant. 

Chelf,  Bead  &  Twyman,  for  appellee.    • 


George  Beagle  v.  Andrew  Bradle^  &o. 

Tnndtileiit  Conyeyances — ^Limitation  of  Action. 

Ai^ellee  was  the  owner  of  a  tract  of  land  in  Harrison  oodnty  in  his 
own  right.  He  exchanged  this  land  for  other  land,  and  caused  a  deed  to 
be  made  to  his  wife  at  a  time  when  he  was  insolvent  and  after  the 
creation  of  appellant's  debt.  The  deed  to  Mrs.  Bradley  was  recorded  in 
the  Harrison  county  court  more  than  five  years  before  the  institution  of 
this  suit.  Held,  That  the  appellant  knew  of  the  existence  of  this  fraud 
more  than  fiye  years  before  he  brought  his  suit,  and  the  statute  of  limi- 
tation relied  on  by  appellee  is  a  bar  to  his  recovery. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

January  25,  1872. 
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Opinion  of  the  Oouet  by  Judge  Pbyoe: 

The  appellant;  Qeorge  Beagle,  obtained  judgments  at  law,  on 
several  notes  against  Andrew  Bradley,  upon  which  executions  were 
issued  and  placed  in  the  hands  of  the  sheriff,  and  by  him  returned 
^^no  property  found.^'  He  then  filed  the  present  suit  in  equity 
against  the  appellees,  Andrew  Bradley  and  his  wife,  Angeline 
Bradley,  in  which  he  alleges  that  Bradley  was  the  owner  of  a  tract 
of  land  in  Harrison  county  in  his  own  right,  and  that  he  exchanged 
this  land  with  a  man  by  the  name  of  January  for  his  (January's) 
land,  and  caused  a  deed  to  be  made  by  the  latter  to  his  (Bradley's) 
wife,  for  the  purpose  of  defrauding  his  creditors,  etc. ;  that  Brad- 
ley was  at  the  time  insolvent,  and  the  conveyance  made  to  his 
wife  long  after  the  creation  of  appellant's  several  debts.  The  ap- 
pellees filed  an  answer,  in  which  they  say  that  the  deed  to  Mrs. 
Bradley  was  recorded  in  the  Harrison  county  clerk's  office,  and 
that  the  only  consideration  for  its  execution  to  the  wife  by  January 
was  the  conveyance  of  this  tract  of  land  owned  by  the  husband. 
They  also  all^e  that  the  making  of  the  deed,  and  the  considera- 
tion therefor,  were  all  facts  within  the  knowledge  of  the  appel- 
lant more  than  five  years  previous  to  the  institution  of  his  suit. 
The  deed  to  Mrs.  Bradley  was  recorded  in  the  year  1859,  and  the 
proof  shows  that  the  appellant  knew  all  about  its  execution  and  the 
consideration  therefor,  and  was,  shortly  after  its  date,  threatening 
to  have  it  cancelled  and  subjected  to  the  payments  of  his  debts. 

The  appellant  insists,  however,  that  the  conveyance  to  the  wife 
was  voluntary  and,  therefore,  void,  and  that  the  statute  of  limita- 
tions is  no  bar  to  the  action,  as  the  void  conveyance  vested  the  wife 
with  no  title,  and  left  the  equitable  right  thereto  in  the  husband. 
We  are  not  prepared  to  agree  with  counsel  for  the  appellant  in 
saying  that  the  five-year  statute  is  not  an  available  defense  in 
such  a  case,  and,  without  determining  this  question,  we  can  not 
perceive  how  this  case  is  embraced  by  the  statute  declaring  volun- 
tary conveyances  void.  There  was  no  conveyance  in  this  case  by 
the  husband  to  the  wife,  although  the  facts  show  that  the  sole  con- 
sideration for  the  conveyance  made  to  the  wife  was  the  land  con- 
veyed by  the  husband  to  January.  In  the  case  of  Doyle  vs.  Sleeper, 
1  Dana  572,  this  court  decided  that  the  statutes  against  fraudulen 
conveyances  was  intended  to  operate  only  in  cases  where  the  debtor 
himself  had  made  the  conveyance,  and  not  where  the  debtor  had 
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purchased  the  property  and  caused  the  conveyaiice  to  be  made  to  a 
third  person.  It  was  held,  however,  in  that  case  that  conveyances 
made  in  fraud  of  prior  creditors  were  void  at  common  jaw.  In 
the  present  case,  the  husband  was  insolvent;  the  conveyance  was 
made  to  the  wife  at  the  instance  of  the  husband,  and  for  land 
that  the  husband  had  purchased  with  his  own  means;  the  debts 
of  the  appellant  were  in  existence  at  the  time  the  conveyance  was 
made,  and  it  was  a  fraud  upon  his  rights.  The  21st  section  of 
chapter  80,  1st  volume,  Revised  Statutes,  also  makes  such  a  con- 
veyance fraudulent  as  to  existing  debts.  The  20th  section  of  this 
statute  reads :  ''When  a  deed  shall  be  made  to  one  person,  and  the 
consideration  thereof  paid  by  another,  no  use  or  trust  shall  resvU 
to  the  letter/'  And  the  21st  section  provides  'Hhat  such  deed  shall 
be  deemed  fraudulent  as  against  the  existing  debts  and  liabilities 
of  the  person  paying  the  consideration.''  The  consideration  in  this 
case  was  all  paid  by  the  husband,  and  the  case,  as  proven,  is  not 
only  fraudulent  at  common  law,  but  made  so  by  the  statute  referred 
to.  The  appellant  knew  of  the  existence  of  this  fraud  more  than 
five  years  before  he  brought  this  suit,  and  the  statute  of  limitations 
relied  on  by  the  appellees  is  a  bar  to  his  recovery. 
The  judgment  of  the  court  below  is  affirmed. 

A.  H.  Ward,  for  appellant. 
J.  8.  Boyd,  for  appellees. 


John  L.  Beyson  v.  Edwabd  Ells. 

Txial— Transfer  from  Common  Law  to  Equity  Docket— Chancellor  Takee  Place 
of  Jury. 

Where  a  cause  is  transferred  from  the  common  law  to  the  equity 
docket,  the  party  makins  the  motion  must  be  held  to  have  consented 
.    that  the  chancellor  shall  take  the  place  of  a  jury. 

APPEAL  FBOM  GREENUP  CIEOUIT  COUBT. 

January  25,  1872. 

Opinion  op  the  Couet  by  Judge  Lindsay  : 

This  action  was  transferred  to  the  equity  side  of  the  docket 
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upon  the  motion  of  appellant^  in  order  that  the  contract  sued  on 
might  be  reformed  and  an  alleged  mistake  corrected. 

The  answer  does  not  sufficiently  charge  that  there  was  a  mistake 
in  reducing  the  contract  to  writing. 

The  nature  of  the  transaction  is  ahnost  conclusive  evidence  that 
there  was  no  such  mistake. 

It  was  error  to  transfer  this  cause  to  equity  and  thereby  de- 
prive the  appellee  of  a  trial  by  a  jury.  As  this  error  was  the 
result  of  the  appellant's  motion  .he  must  be  held  to  have  consented 
that  the  chancellor  should  take  the  place  of  a  jury.  The  prepon- 
derance of  the  testimony  is  not  against  his  judgment^  and  we^ 
theref ore^  do  not  feel  authorized  to  set  it  aside.  Judgment  affirmed. 


BoCj  Phister,  for  appellant. 
Irelamd,  for  appellee. 


James  Bales  v.  John  Fetebs. 

Bzecution— Levy  on  Personal  Property— Negligence  in  Leaving  Property  in 
Handa  of  Defendant. 

If  a  Bheriff  permits  the  defendant  to  retain  personal  property  on  which 
an  execution  has  been  levied  and  the  same  is  thereby  lost,  he  ie  re 
sponsible  to  plaintiff  for  the  value  of  the  property. 

APPEAX  FBOM  OWSLEY  CIECUIT  COUBT. 

January  26,  1872. 

Opinion  op  the  Coubt  by  Judge  Lindsay: 

It  is  not  directly  charged  that  Bales  was  the  surety  of  VYilaon 
in  the  debt  due  to  Powell.  There  is,  however,  some  proof  conduc- 
ing to  show  that  he  was,  and  'it  is  evident  that  both  parties  con- 
ducted the  action  upon  that  hypothesis. 

It  was  the  duty  of  the  sheriff,  Peters,  to  sell  the  personalty  levied 
on  by  hinu  He  had  the  right,  and  it  was  his  duty  to  sell,  with  or 
without,  a  writ  of  venditioni  exponas.  Colgen  vs.  Haggins,  1 
Duvall  6;  Savings  Inst  vs.  Chinn^s  Admr.,  7  Bush  642.  If  he- 
permitted  Wilson  to  retain  the  property,  and  sell  or  otherwise*  dis- 
pose of  it,  and  by  reason  of  such  neglect  of  duty,  Bales  was  com- 
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pelled  to  pay  the  judgment,  he  is  certainly  damaged  to  the  extent 
of  the  value  of  the  property  levied  on. 

It  was  erroneous  to  instruct  the  jury  to  find  for  appellee.  The 
question  of  fact,  upon  which  appellant's  right  to  recover  depejttJs, 
ought  to  have  been  submitted  to  the  jury. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  consistent  with  this  opinion. 

LiUy,  for  appelUmt. 
Dishman,  for  appellee. 


J.  C.  Casket  v.  H.  J.  Spradlin. 

Forcible  Entry  and  Detainer— Finding  of  the  Jury  Not  Sustained  by  Proof- 
Actual  Possession. 

None  but  those  who  are  in  actual  possession  when  a  iforcible  entry  is 
made,  can  maintain  the  warrant  of  forcible  entry  under  the  statutes. 

APPEAL  FBOM  MOBGAN  OIEOUIT  COUBT. 

January  27,  1872. 

Opinion  of  the  Coubt  by  Judge  Habdin  : 

This  was  a  proceeding,  by  a  writ  of  forcible  entry,  to  recover 
the  possession  of  a  coal  bank  and  land  adjacent  thereto,  claimed  by 
the  plaintiff,  Henry  J.  Spradlin,  under  a  patent  from  the  C!om- 
monwealth  to  John  Dyer,  a  decretal  sale  and  conveyance  to  Jobi 
W.  Hazelrigg  of  the  patent  boundary,  made  in  certain  suits  against 
Hazelrigg  to  Spradlin.  The  inquisition  in  the  country  was  for  tlie 
defendant,  which  being  traversed,  was  found  by  a  jury  and  ad- 
judged in  the  circuit  court  to  be  untrue ;  and  the  traversee,  Caskey, 
has  appealed  from  the  judgment  to  this  court. 

The  only  essential  question  involved  on  the  trial,  and  which  is 
now  before  this  court  for  decision  is,  whether,  at  the  time  of  the 
alleged  entry  by  the  defendant,  the  plaintiff  had,  in  fact,  the  pos- 
session of  the  premises  in  controversy,  and  was  ousted  thereof  by 
the  defendant.  The  testimony  of  George  W.  Chappell,  as  given 
on  the  trial,  seems  to  fully  show  the  nature  and  extent  of  the 
asserted  possession  of  the  appellee,  and  the  ouster  complained  of 
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by  him ;  that  witness  stated :  ^^That  he  was  a  coal  miner ;  that  he 
was  employed  by  the  plaintiff  to  raise  coal  on  the  land  in  con- 
troversy, some  time  in  December,  1870.  That  he  went  to  work, 
and  was  there  in  the  coal  bank  several  days  when  the  defendant^ 
Caskey,  came  to  him  and  told  him  to  quit  work,  and  claimed  the 
coal  bank  and  land.  The  witness  quit  work,  as  requested  by  de- 
fendant, and  went  to  West  Liberty  and  informed  the  plaintiff  what 
he  had  done.  The  plaintiff  sent  him  back  to  the  coal  bank  and 
he  remained  a  few  days,  when  two  men  came  on  the  hillside  near 
the  ooal  bank,  and  told  him  to  leave,  which  he  did.  He  was  at  tho 
coal  bank,  in  all,  about  18  days,  and  raised  about  1,000  bushels 
of  coal.  The  two  men  spoken  of  were  xmknown  to  witness.  That 
plaintiff  Spradlin  lived  in  West  Liberty,  5  miles  from  the  coal 
bank,  and  now  lives  there,  and  never  had  possession  of  the  coal 
bank,  to  his  knowledge,  further  than  by  putting  him  in  to  work.'" 

Caskey,  who  claimed  the  land  under  title  papers,  appearing  to 
embrace  the  land,  proved  by  several  witnesses,  that  for  the  purposes 
of  using  and  operating  the  coal  bank,  excavating,  removing  and 
selling  coal,  he  was  in  the  actual  possession  of  the  premises,  both 
before  and  after  the  interference  by  Chappell,  and  had  the  coal 
opened  and  being  worked  at  another  place  than  that  at  which 
Ohappell  was  at  work. 

Of  the  action  of  the  court  in  giving  and  refusing  instructions, 
so  far  as  copied  in  the  record  (some  rejected  instructions  being 
lost),  it  is  sufficient  to  say,  that  no  available  error  appears  to  have 
been  committed. 

But  the  essential  inquiry  is,  whether  a  new  trial  ought  not  to 
have  been  granted  on  the  groimd  that  the  finding  of  the  jury  was 
not  sustained  by  the  evidence. 

It  does  not  appear  whether  Ohappell  was  driven  off  from  the 
coal  bank  by  the  procurement  of  Caskey  or  not,  but  presuming 
he  was,  as  we  are  satisfied  his  entry  on  the  premises  was  a  mere 
trespass  on  the  coal  bank,  then  in  the  actual  possession  of  Caskey, 
without  successfully  ousting  the  latter,  and  resulted  in  no  more 
than  an  attempt  to  take  and  hold  the  coal  bank  for  Spradlin, 
which  was  abandoned;  and  as  none  but  those  who  are  in  actual 
possession  when  a  forcible  entry  is  made,  if  committed  at  all,  can 
maintain  the  warrant  of  forcible  entry  under  the  statute,  we  are 
of  the  opinion  that  the  verdict  of  the  jury  was  not  sustained  by 
the  evidence,  and  ought,  therefore,  to  have  been  set  aside,  on  the 
motion  for  a  hew  trial. 
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Wherefore,  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  and  further  proceedings  not  inconsistent  with  this 
opinion. 

Cooper  &  Havens,  for  appellant. 
Hazelrigg,  for  appellee. 


Samuel  Dinelespeil  v.  John  0.  Sanders^  Exob. 

Pleading— Answer  and  Crow-Petition — Sufficiency  of. 

It  ie  not  alleged,  in  the  answer  and  cross -petition  of  appellant,  th&t 
the  chosee  in  action  claimed  to  have  been  delivered  to  Sanders,  were 
against  solvent  persons,  nor  that  anything  oould  have  been  collected  by 
the  exercise  of  diligence.  Held,  Such  being  the  case,  no  ju^ment  could 
have  been  rendered  on  the  crostf-petition,  and  the  proof  fails  to  cure  the 
defect  in  the  pleading. 

APPEAL  FBOM  TAYLOE  CIBCUIT   COTJET. 

January  27,  1872. 

Opinion  op  the  Coubt  by  Judge  Lindsay: 

It  is  not  alleged  in  the  answer  and  cross-petition  of  appellant, 
that  the  choses  in  action,  claimed  to  have  been  delivered  by  the 
assignee  Parrott  to  Sanders,  were  against  solvent  persons,  nor 
that  anything  could  have  been  collected  on  them  by  the  exercise 
of  the  most  extraordinary  diligence.  Nor  is  it  alleged  that  any 
amount  whatever  was  collected  by  Sanders.  No  discovery  is  askeJ 
for,  and  no  claim  for  damages  •  against  Sanders  on  account  of 
anything  done,  or  anything  he  failed  to  do  touching  such  choses 
in  action,  is  set  up.  Such  being  the  case,  no  judgment  could  have 
been  rendered  on  this  cross-petition.  The  proof  in  the  case  does 
not  tend  to  cure  the  defects  of  this  pleading.  The  court  did  not 
err  in  failing  to  refer  the  matter  to  the  master.  Appellant  did  not 
ask  for  such  reference,  and  did  not  object  to  the  submission  of  the 
cause  when  it  was  heard. 
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Under  the  pleadings  and  proof,  the  circuit  judge  could  not 
avoid  dismissing  the  cross-petition. 
Judgment  affirmed. 

Caldwell  &  Sachs,  for  appellant. 
J.  B.  Bohinson,  for'  appellee. 


John  Abmstbono  v.  T.  W.  Hudgens. 

Judgments— Actions  to  Enforce  Collection — Second  Judgment  in  Personam. 

In  an  action  to  enforce  the  collection  of  a  judgment,  the  circuit  court 
has  no  authority  to  render  a  second  judgent  in  personam. 

APPEAL  FBOM  OABTEB  OIBCUIT   COUBT. 
January  27,  1872. 

Opinion  of  the  Ooubt  by  Judge  Pbyob  : 

This  action  was  instituted  to  enforce  the  collection  of  a  judg- 
ment. The  circuit  court,  therefore,  had  no  authority  to  render  a 
second  judgment  in  personam  against  the  appellant,  and  to  this 
extent  the  judgment  appealed  from  must  be  reversed. 

There  is  a  slight  error  in  the  amount  adjudged  to  be  paid  out 
of  the  Jacobs  debt,  but  the  error  is  so  insignificant  (being  less 
than  one  dollar),  that  the  judgment  in  rem  will  not  be  disturbed 
on  that  accoimt 

The  formal  judgment  is  reversed  and  cause  remanded. 

Davis,  for  appellant. 
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John  Olay  &  Othbbs  v.  The  Cablisle  &  Jackstown  Tuea'- 

piKE  E.  Company. 

Counties — Subscription  to  Capital  Stock  in  Turnpike  Company. 

By  an  act  of  the  General  Assembly,  the  judge  of  Nicholas  county  was 
empowered  to  make  subscription  to  the  capital  stock  of  turnpike  com- 
panieSj  "provided  that  such  subscription  shall  not  be  made  until  paid 
court  shall  be  satisfied  that  an  amount  of  capital  stock  sufficient  to  com- 
plete each  mile  of  road  to  which  such  county  subscription  applies  has  been 
taken  by  private  subscription.  Held,  That  the  language  of  the  statute 
is  dear,  explicit  and  non-mistakable.  It  is  an  indispensable  prerequisite 
that  the  court  shall  be  satisfied,  that  the  amount  of  stock  sufiSdent  with 
the  aid  of  the  county  subscription  to  complete  each  mile  to  which  such 
county  subscription  applies,  has  been  taken  by  private  subscription,  before 
such  subscription  is  valid, 

APPEAL  FBOM  NICHOLAS  CIECUIT  COURT. 

January  29,  1872. 

Opinion  of  the  Couet  by  Judge  Lindsay: 

By  an  act  of  the  General  Assembly,  approved  February  Oth, 
1864,  as  amended  February  9th,  1866,  the  presiding  judge  of 
Nicholas  county  was  empowered  to  make  subscriptin  to  the  cap- 
ital stock  of  any  turnpike  road  company,  incorporated  in  and  for 
said  county,  not  exceeding  the  simi  of  one  thousand  dollars,  for 
each  mile  of  such  roads,  located  within  its  limits ;  "provided  that 
such  subscriptions  shall  not  be  made  until  said  court  shall  be 
satisfied  that  an  amount  of  stock  sufficient,  with  the  aid  of  such 
county  subscription,  to  complete  each  mile  of  road  to  which  such 
county  subscriptions  apply,  has  been  taken  by  private  subscrip- 
tions." In  the  case  of  Olay  &  Others  vs.  Nicholas  County  Court, 
&c.,  4  Bush,  154,  it  was  held  that  unless  it  was  made  to  appear 
to  the  satisfaction  of  the  county  court  that  private  subscriptions 
to  an  amount  sufficient  with  the  county  subscriptions  to  complete 
each  mile  of  road  to  which  the  same  applied  had  been  taken,  said 
court  had  no  power  to  subscribe  for  stock  to  any  amount,  and  that 
a  subscription  made  before  such  condition  precedent  had  been 
complied  with  was  unauthorized  and  void. 


CiaAY,  ET  AL.  V.  The  C.  &  J.  TuBKPiKE  R.  Co.  685 

Opinion  of  the  Court. 

From  the  petition  filed  in  the  Nicholas  county  court  by  the 
Carlisle  &  Jackstown  Turnpike  Road  Company  (upper  route), 
asking  a  subscription  by  said  county  to  the  capital  stock  of  said 
company  to  the  amount  of  three  thousand  dollars,  it  appears  that 
this  road  is  something  over  six  miles  in  length,  and  that  a  little 
over  three  miles  thereof  have  already  been  expended  in  the  com- 
pletion of  the  same,  and  that  the  company  is  indebted  in  about 
the  amount  asked  to  be  subscribed  by  said  county,  and  they  ask 
said  subscription  to  enable  them  to  pay  off  this  indebtedness. 

The  appellants.  Clay  &  Others,  citizens  and  tax  payers  of  Nich- 
olas county,  upon  their  own  motion  and  without  objection,  were 
made  parties  to  the  proceeding  in  the  county  court  They  re- 
sisted the  application  for  the  subscription,  but  their  objections 
were  disregarded,  and  the  subscription  for  stock  made,  as  asked 
for.  The  order  of  the  court  stating  in  its  face,  that  the  county 
court  subscribed  for  the  county  of  Nicholas  one  thousand  dollars 
for  each  mile  of  the  three  miles  of  the  road  already  completed. 

From  this  order  an  appeal  was  prosecuted  to  the  circuit  court, 
and  that  tribunal  having  affirmed  the  action  of  the  county  court, 
the  proceeding  is  now  before  us  upon  an  appeal  from  this  last 
decision.  It  is  not  pretended  that  the  three  thousand  dollars  sub- 
scribed by  the  county,  will  complete  the  entire  road,  nor  indeed 
that  it  will  enable  the  company  to  do  more  than  pay  off  the  indebt- 
edness  incurred  in  constructing  the  three  miles  already  completed, 
and  the  company  in  their  petition  clearly  indicate  their  intention 
to  apply  the  amount  asked  to  be  subscribed  to  the  payment  of  the 
same,  in  order,  as  they  say,  to  restore  public  confidence  and  induce 
further  subscriptions  by  private  individuals.  It  is  insisted,  with 
earnestness  and  with  some  degree  of  plausibility,  that  the  two  acts 
of  the  General  Assembly,  under  which  the  county  court  claims  to 
have  acted,  do  not  authorize  and  were  not  intended  to  authorize 
county  subscriptions  for  stock  in  any  company  that  had  not  already 
secured  an  amount  by  private  subscriptions,  which,  with  the  aid 
given  by  the  county,  would  assure  the  completion  of  each  and 
every  mile  of  road  located  within  its  limits.  We  are  of  opinion 
that  in  disposing  of  this  appeal,  we  need  not  decide  this  question, 
as  the  subscription  by  the  county  court  was  unauthorized  for 
other,  and,  we  think,  all  sufficient  reasons.  The  Legislature  cer- 
tainly did  not  authorize  the  county  of  Nicholas  to  become  a  stock- 
holder in  the  various  turnpike  road  companies  within  its  limits 
on  account  of  the  intrinsic  value  of  the  stock,  not  because  it  was 
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believed,  or  hoped,  that  such  investments  would  be  profitable  to 
the  county  in  a  financial  point  of  view.  Nor  could  it  have  been 
contemplated  that  the  people  of  said  county  were  to  be  taxed  in 
order  to  enable  turnpike  companies  to  pay  off  indebtedness  in- 
curred in  the  construction  of  roads  already  completed.  It  must 
be  apparent  to  every  one  that  the  end  sought  to  be  attained  by 
these  enactments,  was  to  secure  the  construction  of  additional  miles 
of  such  road  in  order  that  the  convenience  of  the  people  might  be 
subserved,  and  the  general  prosperity  of  the  county  advanced. 
The  subscription  complained  of  is  neither  calculated  uor  expected 
to  accomplish  either  of  these  objects. 

By  its  own  terms,  it  is  confined  to  three  miles  of  road  already 
constructed,  and  when  it  shall  have  been  paid  to  the  company  and 
devoted  to  the  payment  of  its  debts,  there  will  not  have  been  a 
single  additional  mile  of  turnpike  road  constructed  in  Nicholas 
county. 

Whether  or  not  the  payment  of  these  debts  will  have  the  effect 
of  encouraging  additional  subscriptions  by  private  individuals, 
must,  of  necessity,  be  a  matter  of  mere  conjecture  or  speculation. 
But  if  it  would  do  so,  beyond  even  a  rational  doubt,  it  could  not 
authorize  the  subscription.  The  language  of  the  statute  is  clear, 
explicit  and  non-mistakable.  It  is  an  indispensable  prerequisite 
that  the  court  shall  be  satisfied  that  an  amount  of  stock,  sufficient, 
with  the  aid  of  the  county  subscription,  'Ho  complete  each  mile  to 
which  such  county  subscriptions  apply,"  has  been  taken  by  private 
subscriptions. 

Accepting  the  language  of  the  order  of  the  county  court  as  indi- 
cating its  intention  to  apply  its  subscription  to  the  three  miles  of 
road  already  completed,  and  it  is  unauthorized,  because  it  does 
not  come  within  either  the  spirit  or  letter  of  the  legislative  enact- 
ments, or  it  does  not  secure,  nor  even  have  a  direct  and  certain  ten- 
dency to  secure  the  construction  of  these  additional  miles  of  road. 
Upon  the  other  hand,  if  it  be  admitted  that  the  company  will  not 
be  bound  by  this  limitation,  but  will  have  the  right  to  apply  the 
county  subscription  to  the  completion  of  their  road,  then  the  action 
of  the  county  court  was  not  authorized. 

The  record  not  only  fails  to  show  that  there  are  unexpended 
private  subscriptions,  sufficient  with  the  aid  to  be  given  by  the 
county,  to  complete  three  additional  miles  of  road,  but  exhibits 
the  fact  that  such  subscriptions  have  been  exhausted,  and  the  com- 
pany still  largely  indebted. 
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It  is  not  necessary  that  we  should  express  an  opinion  as  lo 
whether  or  not  the  good  faith  of  the  tax-payors  xy£  Nicholas  county 
requires  a  subscription  to  the  company  of  an  amount  sufficient 
to  pay  the  debts  due  to  contractors  who  worked  upon  the  faith  of 
the  original  subscription.  They  are  not  legally  bound  to  pay  these 
debts,  and  without  further  legislation,  the  county  court  can  not 
compel  them  to  discharge  a  purely  moral  obligation.  This  is  not 
an  effort  to  cure  a  defective  subscription  of  stock.  The  first  sub- 
scription was  absolutely  void,  not  merely  defective.  The  money 
collected  from  the  tax-payers  under  the  void  subscription  still 
belongs  to  them.  They  have  the  right  to  compel  the  sheriff  to 
ref  imd  it  The  county  court  has  no  claim  upon  it,  and  no  right  to 
control  it  Hence,  this  is  not  a  proceeding  to  compel  the  sheriff 
to  pay  over  money  held  by  him  for  the  benefit  of  Nicholas  county. 
These  conclusions  Inake  it  not  necessary  to  decide  the  other  ques- 
tions presented. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  with  directions  to  that  court,  to  reverse  the  judgment  of 
the  county  court,  and  for  such  other  proper  proceedings  as  may 
be  necessary. 

Andrews  &  Boss,  Craddock  &  T.,  for  appellants. 
Phister,  for  appellees. 


Harbison  Joyce,  &o.,  v.  F.  Monk. 

Vendor  and  Pnrchaser— Iflanied  Woman's  Power  of  Attorney. 

John  Myers'  title  to  the  land  was  perfect  and  complete,  as  the  record 
shows,  and  the  only  question  presented  is.  Did  Mrs.  Joyce,  the  mother 
of  appellees,  divest  herself  of  her  title  to  her  undivided  interest  in  this 
land  previous  to  her  death.  The  power  of  attorney  signed  by  her  was 
never  acknowledged  or  reoorded.  Hdd,  That  as  the  power  of  attorney 
signed  by  her  was  never  acknowledged  or  recorded,  she  was  incapaci- 
tated by  reason  of  her  coverture  from  making  any  sale  or  conveyance 
of  her  land. 

Same — ^Divorce — ^Acquiescence — ^Estoppd. 

The  grounds  of  defense  is,  that  Mrs.  Joyce,  after  the  divorce  from  her 
husband,  by  mere  acquiescence  upon  her  part  in  permitting  the  pur- 
chaser to  take  possession  of  this  land  was  estopped  from  asserting  claim 
to  the  property.    Hdd,  Thai  mere  acquiescence  on  the  part  of  one  having 
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title  to  land  is  insufScieiit  to  divest  the  owner  of  his  rights  to  it. 

IMiability— Statute  of  Limitation. 

A  continued  adverse  holding  for  fifteen  years  against  the  party  claim- 
ing, when  not  laboring  under  any  disability,  wiU  bar  recovery  in  an 
action  for  real  estate. 


APPEAL  FBOM    BULLITT    OIBOUIT   COUBT. 

January  30,  1872. 

Opinion  op  the  Couet  by  Judge  Pbyob: 

John  Myers,  in  his  lifetime,  was  the  owner  of  a  large  boundary 
of  land,  in  the  county  of  Bullitt,  and  had  at  various  times  given  to 
each  one  of  his  children  (having  five  in  number)  a  tract  of  land 
located  within  the  metes  and  bounds  of  this  large  tract,  and  had 
perhaps  sold  oflF  portions  of  it  to  others. 

After  his  death,  his  children  ascertaining  that  some  of  the  land 
within  this  boundary  had  been  undisposed  of  by  their  father,  in 
order  to  sell  it,  executed  a  power  of  attorney  to  one  Henry  Myers, 
dated  in  the  year  1847,  empowering  him  to  sell,  and  dispose  of 
these  lands  for  them,  to  such  persons,  and  for  such  prices,  as  he 
thought  proper. 

Lydia  Joyce  was  a  daughter  of  John  Myers,  and  at  the  time  she 
executed  this  power  of  attorney,  was  a  married  woman,  her  hus- 
band, Richard  Joyce,  being  then  alive,  and  uniting  with  her  in  the 
execution  of  this  power. 

Mrs.  Joyce,  not  long  after  the  date  of  this  power  of  attorney, 
was  divorced  from  her  husband,  and  in  the  year  1858,  and  after 
the  divorce  had  taken  place,  Henry  Myers,  by  virtue  of  the  power 
of  attorney,  executed  in  the  year  1847,  sold  and  conveyed  a  tract 
of  this  land  to  W.  N.  Stokes,  and  Stokes  sold  and  conveyed  it  to 
the  appellee,  Monk. 

Mrs.  Joyce  and  her  husband  are  both  dead,  and  her  children, 
the  present  appellants,  on  the  25th  of  March,  1870,  filed  this  suit 
for  the  recovery  of  their  undivided  interest  in  and  to  the  tract  of 
land  in  controversy. 

John  Myers  left,  at  his  death,  five  children;  his  title  to  this 
land  was  perfect  and  complete,  as  the  record  shows,  and  the  only 
question  presented  is,  did  Mrs.  Joyce,  the  mother  of  the  appel- 
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lees,  divest  herself  of  her  title  to  her  undivided  interest  in  this 
land  previous  to  her  death. 

The  power  of  attorney,  signed  by  her,  was  never  acknowledged 
or  recorded,  and  it  must  be  conceded  that  she  was  incapacitated 
by  reason  of  her  coverture,  from  making  any  sale  or  conveyance  of 
her  interest  in  this  land,  except  as  provided  by  the  statute. 

It  is  not  insisted  upon  by  counsel  for  appellee  that  a  feme  covert 
oould  pass  her  title  to  land  in  any  other  manner.  The  ground 
of  defense  is,  that  Mrs.  Joyce,  after  the  divorce  from  her  husband, 
by  mere  acquiescence  upon  her  part  in  permitting  the  purchasers 
to  take  possession  of  this  land  was  estopped,  as  weU  as  her  children 
after  her,  from  asserting  any  claim  to  the  property. 

If  mere  acquiescence  on  the  part  of  one  having  the  title  to  land 
is  sufficient  to  divest  the  owner  of  his  right  to  it,  there  is  but  little, 
if  any,  necessity  of  interposing  the  statute  of  limitation  as  a 
defense  to  any  action  for  the  recovery  of  property.  A  continued 
adverse  holding  for  fifteen  years  against  the  party  claiming,  when 
not  laboring  under  any  disability,  will  bar  a  recovery  in  an  action 
for  real  estate. 

There  is  no  proof  of  any  fraud  practiced  upon  any  of  the  ven- 
dees of  this  land  by  Mrs.  Joyce  or  the  appellants.  There  is  no  act 
of  her,  after  she  became  discovert,  by  which  these  parties  were 
induced  to  buy  her  interest  in  this  land.  The  power  of  attorney, 
so  far  as  it  affected  the  rights  of  Mrs.  Joyce,  was  a  mere  blank, 
and  is  to  be  treated  as  if  she  had  never  signed  it.  There  is  noth- 
ing in  the  record  conducing  to  show  that  she  ever  ratified  the  act 
of  Henry  Myers  in  the  sale  of  the  land.  She  had  never  received 
any  part  of  the  purchase  money,  and  the  only  semblance  of  proof 
on  this  subject  is,  that  she  remarked  not  long  before  her  death  to 
a  man  by  the  name  of  Todd,  that  she  expected  to  receive  some 
money  from  Henry  Myers  on  the  land. 

.Such  proof  as  this  is  too  flimsy  to  divest  one  of  the  title  to  land, 
or  to  authorize  the  chancellor  to  conclude  that  it  was  a  ratification 
of  the  power  of  attorney,  dated  in  1847,  or  as  evidencing  a  verbal 
authority  from  Mrs.  Joyce  to  Henry  Myers  to  sell  this  land. 

This  court,  in  the  case  of  Blackburn  Heirs  vs.  Pemmyter,  — 
B.  Monroe,  page  219,  decided  that  when  there  had  been  a  defective 
acknowledgment  by  a  feme  covert,  and  that  after  the  death  of  her 
husband,  she  induced  a  sub-purchaser  to  pay  out  his  money  by 
stating  to  him  that  the  title  was  valid,  did  not  estop  her  children 
from  recovering  the  land  upon  the  mother's  title. 
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In  this  case,  there  are  no  facts  upon  which  to  base  the  question 
of  estoppel;  and  the  statute  of  limitation  is  no  bar  to  the  action^ 
as  the  suit  was  instituted  within  fifteen  years  from  the  date  of  the 
sale  by  Henry  Myers  to  these  under  whom  the  appellee  claims. 

The  judgment  of  the  court  below  is  reversed,  and  cause  re- 
manded, with  directions  to  enter  a  judgment  in  favor  of  the  appel- 
lants for  their  interests  in  the  land  in  controversy. 

A.  H.  Fields,  for  appellants. 

J.  V.  J.  McConaihy,  Thompson,  for  appellee. 


Jambs  Campbell  bt  al.  v.  L.  M.  Flouenot,  fy). 

Judicial  Sale— Purchase  Pending  Litigation— Notice. 

A  purchaser  of  land  at  decretal  sale,  pending  the  litigation,  is  bound 
to  take  notice  of  all  that  had  been  then  done,  or  might  thereafter  be 
done  in  the  case. 

Same— Covenant  of  General  Warranty. 

A  ooYenant  of  warranty  in  a  commissioner's  deed,  made  in  pursuance 
of  a  decree,  binds  the  oonstituents  and  their  heirs  as  effectualy  as  if 
made  by  them  in  their  proper  person. 

Same— Setting  Aside  Sale— Return  of  Purchase  Money. 

In  no  event  will  a  decretal  sale  be  set  aside  by  the  party  procuring  it 
without  tendering  the  purchase  money. 

APPEAL  FBOM  m'cBACKEN  OIBCUIT  OOUBT. 

January  30,  1872. 

Opinion  of  the  Couet  by  Judge  Pbtees  : 

A  suit  was  brought  by  G.  R.  H.  Clark,  alleging  that  William  P. 
Clark,  died  in  St  Louis,  Mo.,  intestate,  without  issue,  and  without 
personal  estate  sufficient  to  pay  his  debts;  that  decedent,  together 
with  plaintiff,  M.  L.  Clark,  and  J.  K.  Clark,  children  and  only 
heirs  of  Gen.  W.  Clark,  had  inherited  lands  in  McCracken  county, 
and  town  lots  in  Paducah,  which  had  been  partitioned  amongst 
said  persons,  the  heirs  at  law  of  their  father.  That  lot  ISo.  1  had 
been  allotted  and  set  apart  to  said  William  P.  Clark,  deceased, 
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with  other  lands  in  said  county;  that  decedent  at  the  time  of  his 
death,  was  indebted  to  plaintiff  in  the  sum  of  $316,  no  part  of 
which  had  been  paid,  and  he  prayed  that  said  ^%t  No.  1,  north  of 
the    base  line    lying  on  the    Ohio  river  and  binding  on    Island 

Creek  containing —  acres  be  sold,  or  so  much  as  would  be 

required  to  pay  his  debt,  interest  and  costs.  And  his  co-heirs 
M.  L.  Clark,  J.  K.  Clark,  and  Samuel  Churchill  vendee  of  M. 
L.  Clark  were  made  defendants  to  said  suit  J.  E.  Clark  was 
alleged  to  be  an  infant  under  21  years  of  age,  and  M.  L.  Floumoy 
was  appointed  guardian  ad  lUem,  and  answered  for  him.  Samuel 
Churchill  answered. 

On  the  4th  of  April  1845  a  judgment  was  rendered  in  the 
suit  adjudging  to  the  plaintiff  the  simi  of  $316,  with  interest 
from  the  14th  of  December,  1841,  till  paid  and  costs,  and  that 
the  tract  of  land  mentioned  in  the  bill,  and  shown  bv  exhibit 
B  and  known  as  number  one,  north  of  the  base  line  lying  on 

the  Ohio  river  and  binding  on  Island  Creek,  containing 

acres,  or  so  much  thereof  as  might  be  necessary,  be  sold  to  pay 
said  debt 

In  June,  1845,  Small,  the  commissioner,  appointed  to  make 
the  sale,  sold  the  land  and  at  the  July  term,  1845,  he  reported 
that  he  exposed  to  sale  on  the  9th  of  June,  1845,  the  tract  of 
land  mentioned  in  the  decree,  and  the  whole  tract  being  bid  up 
to  the  amount  of  the  debt,  interest  and  cost  He  designated  a 
portion  on  the  lower  end  of  the  tract  to  be  laid  off  by  lines 
running  parallel  with  the  upper  boundary  line  of  the  town  of 
Paducah,  from  the  river  to  the  back  line  of  the  tract,  and  cried 
the  same.  And  Philip  Marouse,  and  James  Campbell,  bid,  and 
undertook  to  pay  said  debt,  interest  and  cost  for  39  acres  of  the 
land  laid*  off  as  above  described,  the  land  struck  off  to  them  and 
the  sale  reported  to .  the  court  the*  9th  of  July,  1845,  when  it 
was  approved,  and  confirmed  by  the  court  At  the  October 
term,  1848,  Marouse  and  Campbell  produced  their  written  con- 
sent and  agreement  that  the  39  acres  of  land  purchased  by  them 
as  aforesaid,  should  be  conveyed  to  Henry  Glass,  and  the  court 
thereon  ordered  said  Small,  as  commissioner,  to  make  the  con- 
veyance to  Glass.  On  the  26th  of  October,  1848,  the  said  com- 
missioner after  reciting  the  decree,  sale,  and  confirmation  thereof, 
conveyed  to  said  Glass,  for  and  on  behalf  of  G.  B.  H.  Clark, 
M.  L.  Clark,  and  Samuel  Churchill,  his  vendee,  and  J.  K.  Clark 
thirty-nine  acres  of  land,  being  part  of  "lot  No.  One"  on  said 
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division,  north  of  the  base  line,  beginning  at  the  lower  comer 
of  lot  No.  1,  on  the  river  and  describes  the  parcel  of  land  by  metes, 
and  bounds. 

On  the  24th  of  February,  1847,  G.  R.  H.  Clark  for  a  valuable 
consideration  as  expressed  in  the  deed,  conveyed  a  number  of 
town  lots  in  Paducah,  and  various  tracts  of  land  in  McCracken 
county  to  L.  M.  Floumoy,  and  amongst  the  tracts  of  land  so 
conveyed  is  a  tract  described  as  ''Lot  No.  ^'  north  of  the  base 
line  as  laid  down  on  the  amended  map,  and  report  of  said  com- 
missioners as  filed  in  the  McCracken  circuit  court,  and  accepted, 
and  confirmed  by  said  oourt,  containing  201  acres,  more  or  less, 
lying  on  the  waters  of  Cross  Creek. 

On  the  22nd  of  April,  1847,  Floumoy,  JTorton  &  Jones, 
Floumoy  having  conveyed  an  interest  in  the  lands  purchased  by 
him  of  G.  B.  H.  Clark,  to  the  two  latter,  filed  their  petition  in 
the  suit  of  Wm.  P.  Clark's  Administrator  vs.  His  Heirs  and 
Creditors  in  said  court  praying  that  the  plaintiflF  in  said  suit 
should  be  oompelUed  to  make  them  defendants,  setting  up  the 
conveyance  from  GJ  R.  H.  Clark,  and  assign  as  a  reason  for 
seeking  to  be  made  defendants  in  that  suit,  that  they  may  be 
placed  in  a  condition  to  assert  their  claim  to  the  Wl  acres  in 
No.  2  according  to  the  report  of  the  commissioners,  and  that  they 
may  except  to  the  report,  and  plat  of  the  surveyor. 

They  were  made  defendants,  and  no  further  action  seems  to 
have  been  taken  by  them  until  the  8th  of  November,  1856,  when 
the  death  of  Jones  was  suggested  and  a  revivor  was  made  in  the 
name  of  his  heirs,  and  in  an  amended  cross-petition,  in  which 
after  recapitulating  the  facts  in  relation  to  the  various  suits  to 
subject  the  real  estate  of  W.  P.  Clark,  deceased,  to  the  payment 
of  his  debts.  They  state  that  they  were  to  have  60 '  acres  of 
land  taken  from  the  original  division  giving  .the  manner  it  was  to 
be  laid  off,  and  after  stating  that  they  are  the  legal,  and  equitable 
owners  of  lot  No.  2,  they  pray  the  court  to  decree  to  them  a 
perfect  title  to  the  land,  the  possession  thereof.  But  little  seems 
to  have  been  done  in  the  case  until  the  15th  of  October,  1863, 
when  as  the  record  shows  Foumoy  and  his  vendees  filed  an 
amended  petition  in  which  after,  in  an  extended  maimer  recapi- 
tulating the  modes  in  which  the  Clarks  derived  title  to  the  land, 
the  various  suits  growing  out  of  the  death  of  Wm.  P.  Clark, 
they  state  the  facts  in  relation  to  the  suit  of  G.  E.  Clark  vs. 
Wm.  P.  Clark's  heirs,  &c.,  and  all^e  that  when  the  deed  was 
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made  to  Glass  the  suit  was  off  the  docket,  and  that  said  G.  B. 
H.  Clark,  being  out  of  court,  knew  nothing  about  what  was 
done  in  the  case  and  that  the  order  of  the  court  directing  the 
oonveyance  to  be  made  to  Glass,  and  the  deed  made  to  him  in 
conformity  thereto  are  void,  and  that  the  deed  included  land  not 
decreed  to  be  sold,  and  which  did  not  belong  to  the  estate  of 
W.  P.  Clark,  that  the  court  have  no  power  to  sell  said  land  and 
that  the  conveyance  to  Glass  was  void, .  and  pray  to  have  it  set 
aside. 

On  final  hearing  the  prayer  of  the  petitioners  was  granted. 
Glass'  deed  cancelled  so  far  as  any  of  the  land  included  in  it 
was  alleged  to  have  been  embraced  in  the  amended  report  of  the 
commmissioners  and  appellants,  ordered  to  pay  the  costs.  No 
provision  was  made  to  refund  to  Glass,  or  his  vendors,  the  money 
paid  by  them  to  G.  R.  H.  Clark,  nor  does  it  appear  that  he 
was  before  the  court  on  the  cross  bill  of  appellees.  And  from 
that  judgment  this  appeal  is  prosecuted. 

In  the  first  place  Foumoy  purchased,  pending  the  litigation, 
between  G.  K.  H.  Clark  vs.  Wm.  P.  Clark's  heirs,  and  is  there- 
fore bound  to  take  notice  of  all  that  had  been  then  done,  or 
might  thereafter  be  done  in  the  case.  The  judgment  for  the 
sale  of  the  land  had  been  rendered  and  it  conformed  precisely  to 
the  allegations  of  the  petition  as  to  the  description  of  the  land. 
The  sale  seems  to  have  been  made  in  conformity  to  the  judg- 
ment. The  vendor  of  appellees  got  the  price  for  which  the  land 
was  sold,  was  in  court  when  the  sale  was  made,  and  when  it 
was  confirmed,  and  made  no  objection  to  the  conveyance.  The 
commissioner,  who  made  the  sale  and  conveyance  to  Glass,  was 
one  of  the  commissioners  who  divided  the  lands  amongst  Clark':* 
heirs.  And  it  is  strange  that  he  did  not  know  it,  if  he  was 
conveying  a  part  of  lot  No.  2  to  Glass.  That  conveyance  con- 
tains a  covenant  of  general  warranty  against  appellee's  vendor, 
G.  R.  H.  Clark.  And  this  court  has  held  that  a  covenant  of 
warranty  in  a  deed  made  by  a  commissioner  in  pursuance  of  a 
decree  binds  the  constituents,  their  heirs,  &c.,  as  effectually  as 
if  made  by  them  in  their  proper  persons.  Logan  vs.  Moore,  1 
Dana,  67. 

Nor  do  appellees  occupy  any  more  favorable  position  than  G. 
R.  H.  Clark  himself,  as  before  remarked.  And  this  case  presents 
parties  seeking  to  set  aside  a  sale  and  conveyance  procured  by 
themselves  or  their  vendor,  the  proceeds  of  which  he  has  received 
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and  applied  to  his  own  use,  without  tendering  to  the  purchaser 
the  money  he  had  paid,  or  showing  that  other  land  can  be  con- 
veyed in  place  of  that  he  must  be  deprived  of,  and  that^  too, 
without  his  fault,  for  it  is  not  charged  that  the  deed  was  made 
by  mistake,  nor  that  there  was  any  fraud  in  its  procurement,  nor 
is  it  allied  in  any  of  the  pleadings  that  lot  "No.  2  contains  less 
land  than  201  acres,  the  quantity  called  for  in  appellees'  deed. 
These  appellees  are  in  no  better  condition  than  G.  R  H.  Clark 
would  occupy  if  he  were  asking  relief.  And  if  he  were  not 
estopped  from  setting  up  claim  to  the  land  which  he  had  sold 
and  appropriated  the  proceeds,  the  chancellor  certainly  would 
not  hear  him  complain  until  he  tendered  back  the  money  he  had 
thus  appropriated  and  unless  he  had  done  so  his  bill  would 
be  dismissed.  In  any  view  of  this  case  appellees  failed  to  show 
that  they  were  entitled  to  relief  and  their  petition  should  have, 
been  dismissed.  Wherefore  the  judgment  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  the  cross-petition  of 
appellees. 

J.  Campbell,  for  appellants. 
WUUamSj  for  appellees. 


Mart  F.  .  Coed,  &o.  v.  M.  E.  Reeves  &  Co. 

Judgment — ^Action  to  Set  Aside — ^Want  of  Process. 

Where  there  is  no  process  served  on  the  wife,  the  husband  has  no 
power  to  consent  to  a  judgment  against  her,  to  subject  her  property 
to  sale. 


APPEAL  FBOM  FLEMING  CIRCUIT   COUBT. 

January  31,  1872. 

Opinion  op  the  Couet  by  Judge  Pbyor  : 

In  this  case  there  was  no  service  of  process  on  either  of  the 
defendants.  The  husband  had  no  power  to  consent  to  a  judgment 
in  personam  against  the  wife  and  to  subject  her  property  to 
sale  under  an  execution  upon  such  a  judgment  Nor  has  he  the 
power  to  say  that  the  judgment  shall  be  rendered  against  the 
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firm  as  such.  There  is  nothing  in  the  record  giving  him  this 
authority  from  Miss  Dupuy,  who  is  a  co-defendant  with  his  wife. 
The  whole  proceeding  is  erroneous.  If  the  confidence  of  counsel 
for  the  appellees  has  been  misplaced  or  betrayed,  it  is  his  own 
misfortune^  and  he  is  without  remedy  in  this  court  upon  the 
facts  presented  in  the  record.  The  judgment  is  reversed  and 
cause  remanded  with  directions  to  the  court  below  to  set  aside 
the  judgment  and  award  to  appellants  a  new  trial  and  for  further 
proceedings  consistent  with  this  opinion. 

Cord,  HvMonj  Johnson,  for  appellants. 
Throop,  for  appellees. 


Jas.  K.  Claybbooe  v.  James  Jones. 

Process— Proof  of  Loss— Bntry  by  Clerk. 

tn  the'  abeence  of  proof  that  a  summoiiB  was  lost,  the  entry  by  the 
clerk  on  hie  docket,  as  to  the  service,  is  not  evidence. 

APPEAL  FBOM   WASHINGTON   OIBOniT   OOITBT. 

February  1,  1872. 

Opinion  op  the  Coubt  by  Judge  Pbyob  : 

It  does  not  appear  from  anything  in  the  record  that  the 
summons  said  to  have  been  executed  upon  the  appellant  in  Wash- 
ington county  was  ever  lost  In  the  absence  of  such  proof  the 
entry  by  the  clerk  on  hie  docket  as  to  the  service  is  not  evidence. 
The  court  had  no  right  to  render  a  judgment  upon  the  summons 
on  the  defendant  out  of  the  county  where  this  suit  was  instituted. 
Judgment  reversed  and  cause  remanded  with  directions  to  set 
aside  the  judgment  and  for  further  proceedings  consistent  here- 
witL 

Broune  &  Lewis,  for  appellant. 
J.  8.  Ray,  for  appettee. 
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Geo.  TTebman  v.  Chas.  Keis,  by  &o. 

Eyidence — Statement  of  Wife  Not  Competent  Against  Hiubanl 

The  wife  is  not  competent  to  testify  against  her  husband,  and  her 
admissions  or  statements  will  not  be  admitted  as  evidence  against  him. 


APPEAL  FEOM  JEFFERSON  OIBOUIT  COUBT. 

February  1,  1872. 

Opinion  of  the  Coubt  by  Judge  Petees  : 

For  the  error  of  admitting  incompetent  evidence  which  was 
objected  to,  at  the  time,  and  an  exception  taken  to  the  mling 
of  the  court,  the  judgment  must  be  reversed. 

After  appellee  had  been  bitten,  his  mother,  and  Miss  Kate 
Reis^  his  sister,  went  to  the  house  of  appellant  and  while  there 
appellant's  wife  made  certain  statements,  or  admissions  in  rela- 
tion to  the  dog,  which  appellee  offered  to  prove  by  the  youn? 
lady,  and  which  tended  to  identify  the  dog,  the  evidence  was 
objected  to,  the  objections  overruled,  and  the  witness  permitted 
to  prove  the  statements  of  Mrs.  Herman. 

The  general  rule  is  that  neither  the  husband,  nor  wife  is 
admissible  as  a  witness  in  a  cause,  civil  or  criminal,  in  which  the 
other  is  a  party — ^to  this  general  rule  there  are  certain  excep- 
tions, and  qualifications,  allowed  from  necessity  of  the  case,  but 
this  not  one  of  the  exceptional  cases.  And  a  foratiori,  if  the  wife 
is  not  competent  to  testify  against  or  for  her  husband — ^the  admis- 
sions or  statements  of  the  wife  will  not  be  admitted  as  evidence 
for,  or  against  her  husband.  2  Slarkie  on  Evidence,  p.  ^6,  1 
Oreenieaf  on  Evidence,  Sec.  SSJ^, 

Wherefore,  for  the  error  indicated,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial,  and  further 
proceedings  consistent  herewith. 

F.  Maguire,  B.  Bacon,  for  appellant. 
Jackson  &  Parsons,  for  appellees. 
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Bbown  &  Whitakbb  v.  E.  Eppeeson,  &o; 

Venue,  Change  of— Waiyer  of  Objection. 

Appellant  was  in  court  at  the  time  the  order  was  made  changing  the 
venue  and  did  not  object,  and  after  the  venue  was  changed,  filed  an 
amended  petition  and  had  orders  made  in  the  case  which  must  be  regard- 
ed as  a  waiver  of  any  irregularity  in  the  order  changing  the  venue. 

APPEAL    FEOM    HENEY    CIECUIT    OOUET. 

February  5,  1872. 

Opinion  of  the  Couet  by  Judge  Petees  : 

The  statute  of  limitations  is  pleaded  as  a  bar  to  appellant's 
demands,  and  from  the  evidence  it  appears  that  the  appellee, 
Mrs.  Epperson,  resided  in  Shelby  county  until  November,  1864, 
'after  her  marriage  with  F.  Epperson,  and  then  removed  from 
the  state.  All  the  items  of  the  account  against  Mrs.  Epperson 
as  presented  by  Dupey,  the  witness,  are  dated  prior  to  November, 
1869,  except  an  item  for  expenses  to  Louisville,  and  hunting 
negroes  levied  on  by  Ellis  $25,  which  is  dated  1860  and  Mills 
the  witness,  who  proves  that  the  services  were  rendered,  fixes 
the  time  in  1856  or  1857,  so  that  was  barred  according  to  the 
proof  before  this  suit  was  instituted.  Another  item  in  the 
account  is  dated  March,  1860,  but  the  services  are  not  satisfactorily 
proved. 

Appellant  was  in  court  at  the  time  the  order  was  made,  chang- 
ing the  venue  to  the  Henry  circuit  court,  and  did  not  except 
to  the  action  of  the  court,  and  after  the  venue  was  changed 
appeared,  filed  an  amended  petition,  and  had  orders  made  in 
the  case  which  must  be  regarded  as  a  waiver  of  any  irregularity 
that  may  have  occurred  in  the  order  for  the  change  of  the  venue 
in  the  case. 

It  seems  to  the  court  that  waiving  the  consideration  of  other 
questions  discussed,  the  statute  of  limitations,  which  is  relied 
on  by  appellees,  is  a  bar  to  the  recovery. 

And  the  judgment  must  be  affirmed. 

Scott,  for  appellants, 

Harwood,  for  appellees. 
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Wm.  a.  Oeideb  v.  Peteb  Smith,  &c. 

Bills  and  Notes — ^Action  Against  Assignor — ^Answer — ^Demurrer. 

The  answer  states  that  the  appellant  received  no  consideration  for  the 
assignment,  but  made  it  at  the  request  of  the  parties.  That  Smith  knew 
the  land,  for  which  the  note  was  executed,  belonged  to  Crider;  that 
Glider  was  to  perform  the  covenant  in  the  deed  in  regard  to  fence.  Held, 
That  the  answer  is  not  sufficient  because  the  law  implies  a  liability  on 
the  part  of  the  assignor  to  pay  the  consideration  received  by  himself 
or  third  person,  in  the  event  that  the  note,  when  assigned,  was  paid  off, 

or  not  collectable  by  reason  of  an  equitable  set-off. 

•  * 

APPEAL   PBOM   OLDHAM   CIBCUIT    COURT. 

February  6,  1872. 

Opinion  of  the  Couet  by  Judge  Pbyoe: 

The  demurrer  to  the  answer  of  liie  appellant  was  properly 
sustained.  The  answer  states  in  substance,  that  the  appellant 
received  no  consideration  for  the  assignment,  but  made  it  at 
the  request  of  the  parties.  That  Smith  knew  the  land  for  which 
the  note  was  executed  belonged  to  Edward  Crider,  and  that  the 
latter  owned  the  note;  that  he  also  knew  that  Edward  Crider 
was  to  perform  the  covenant  in  the  deed  in  regard  to  the  building 
of  the  fence.  These  allegations  may  all  be  true  and  upon  the 
demurrer  be  so  held  and  still  the  appellant  is  liable  on  his  as- 
signment. If,  by  reason  of  this  assignment,  the  consideration  for 
the  note  passed  to  Edward  Crider  or  to  a  third  person,  it  renders 
the  assignor  as  responsible  as  if  he  had  received  the  money.  The 
law  implies  a  liability  on  the  part  of  the  assignor  to  pay  the 
consideration  received  by  himself  or  a  third  person  in  the  event 
the  note  when  assigned  was  paid  off,  or  any  part  of  it,  or  when 
it  could  not  be  collected  by  reason  of  good  or  equitable  set-offs 
against  it  by  the  obligors.  There  is  no  allegation  in  the  answer 
that  W.  A.  Crider  by  an  agreement  between  the  parties  was  not 
to  be  held  liable  as  assignor.  The  note  was  payable  to  him — 
he  assigns  it — ^the  consideration  was  paid  to  Edward  Crider,  and 
it  may  be  that  the  appellee  required  appellant's  name  in  the 
note  before  he  would  part  with  his  money.     This  could  be  the 
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presumption  of  law  on  the  facts  presented  in  the  answer.  The 
appellant  may  not  have  received  one  dollar  himself,  but  if  Edward 
Crider  did,  by.reason  of  this  assignment,  he  is  liable  unless  there 
was  an  agreement  by  which  he  was  not  to  be  held  as  assignor. 
There  is  no  exception  to  the  reading  of  the  record  in  the  Louis- 
ville chancery  court.  It  was  made  part  of  the  original  petition 
and  the  allegations  in  regard  to  the  result  of  that  suit,  are  not 
denied  in  the  answer.  Smith  and  wife  are  both  plaintiffs  in 
the  court  below,  and  tiie  benefit  of  the  judgment  passing  to  the 
wife  is  no  cause  of  complaint  on  the  part  of  appellant,  and 
besides  no  exception  was  made  or  taken  upon  this  point  in  the 
court  below.  The  judgment,  however,  is  for  too  much.  The 
record  of  the  suit  from  Jefferson  shows  that  the  obligors  in  the 
note  received  a  credit  for  a  note  of  $100  held  on  Smith.  This 
amount  should  have  been  a  credit  on  the  judgment  of  the  date 
of  the  note.  The  judgment  of  the  court  below  is  reversed-  and 
cause  remanded  for  further  proceedings  consistent  herewith. 

Rodnumj  DeHaven,  for  appellant. 
Lee  &  Rodman,  Carroll,  for  appellees. 


V.  E.  Babtlett  &  Co.  V.  T.  C.  Newcomb. 

Contracts— Delivery  of  Personal  Property— Possession  Passes  With  Title— Re- 
sumption of  Possession — ^Tortious. 

The  posseseioii  was  to  pass  with  the  title,  and  that  when  the  tobacco 
was  received  and  weighed  by  January  &  Son,  the  right  of  Newcomb  to 
control  it  ceased.  Held,  That  in  such  a  state  of  case,  the  resumption  of 
the  possession  of  tobacco  was  a  tortious  seizure  by  Newcomb,  and  the 
value  of  the  same  at  the  time  of  the  seizure  constituted  the  amount  of 
the  set-off  against  the  contract  price. 

Same— Violation  of  Contract. 

In  as  much  as  Newcomb  was  the  first  to  violate  the  contract,  he 
ought  not  to  be  allowed  to  recover  damages  against  Bartlett  &>  Co.,  be- 
oause  they  afterwards  declined  to  carry  it  out. 

APPEAL  FBOM   JEFFERSON   CIRCUIT   COURT.      C.    P.   DIVISION. 

February  8,  1872. 
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Opinion  of  the  Coubt  by  Judge  Lindsay: 

We  hold  that  according  to  the  terms  of  the  contract  between 
Newcomb  and  Bartlett  &  Co.,  the  title  to  the  tobacco  was  to  vest 
in  the  latter,  upon  its  being  delivered  to  and  weighed  by 
January  &  Son,  and  that  Newcomb  had  the  right  to  demand  the 
contract  price  for  the  same  as  soon  as  the  bills  of  lading  should 
be  received  by  the  appellants. 

We  further  hold  that  the  possession  was  to  pass  with  the  title, 
and  that  when  the  tobacco  was  received  and  weighed  by  January 
&  Son,  the  right  of  Newoomb  to  control  it  ceased. 

It  follows,  therefore,  that  if  Newoomb  had  in  point  of  fact 
surrendered  to  January  &  Son  the  possession  of  the  last  lot  of 
the  tobacco,  when  it  was  weighed,  his  right  to  demand  from  Bart- 
lett &  Co.  the  contract  price  therefor  when  he  presented  to  them 
the  bills  of  lading  would  have  been  perfect,  and  upon  their 
refusal  to  pay,  he  might  have  instituted  suit  against  them  at  once. 
In  such  a  state  of  case  the  presumption  of  the  possession  of  the 
tobacco,  at  Cincinnati,  would  have  been  a  tortious  seizure  by 
Newcomb,  and  the  value  of  the  same,  at  the  time  of  the  seizure, 
would  constitute  the  amount  which  Bartlett  might  have  set  off 
in  this  action  against  the  contract  price. 

But  the  evidence  as  presented  by  the  record  conduces  to  show 
that  Newcomb  never  did  surrender  to  January  &  Son  the  thirij'- 
two  hogsheads  of  tobacco  shipped  on  the  26th  of  September, 
1864,  and  leaves  no  doubt  that  he  retained  the  possession  of 
the  four  hogsheads  on  the  following  day.  January  swears  that 
he  shipped  the  first  lot  by  the  directions  of  Newcomb,  who  it 
seems  either  accompanied  it  to  Cincinnati  or  had  preceded  it 
to  that  city,  and  the  last  lot  was  consigned  to  him  at  that  place. 
It  further  appears  that  under  some  arrangement  not  explained 
by  the  record,  ITewcomb  was  enabled,  without  the  aid  of  legal 
process,  to  detain  at  Cincinnati,  for  ten  or  twelve  days,  the  thirty- 
two  hogsheads  consigned  to  Bartlett  &  Co. 

The  failure  of  Newcomb  to  surrender  to  January  &  Co.,  as 
agents  for  appellants,  the  tobacco  in  question  as  he  was  required 
by  his  contract  to  do,  we  may  assume  grew  out  of  the  fact  that 
the  latter  were  setting  up  some  claim  against  him  on  account 
of  the  damage  to  certain  other  tobacco  thereto  received  and  paid 
for  by  them.     That  Newcomb  was  detaining  the  lot  shipped  on 
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the  26th  af  September  for  some  such  reason,  is  made  to  appear 
by  the  fact  that  Smith  was  sent  to  Louisville  with  the  bills  of 
lading  to  demand  payment  of  the  contract  price,  and  the  further 
fact  that  when  such  payment  was  refused  the  information  was 
sent  to  Newcomb,  at  Cincinnati,  by  telegram.  The  result  of 
this  failure  upon  the  part  of  Newcomb  to  comply  with  the 
terms  of  his  contract  by  surrendering  the  control  of  the  tobacco 
to  the  agents  of  Bartlett  &  Co.,  was  to  delay  its  arrival  at  Louis- 
ville for  ten  or  twelve  days,  during  which  time  its  market  price 
was  steadily  declining. 

If  these  conclusions  be  correct,  it  seems  to  us  that  inasmuch 
as  Newcomb  was  the  first  to  violate  the  contract,  he  ought  not  to 
be  allowed  to  recover  damages  against  Bartlett  &  Company, 
because  they  afterwards  declined  to  carry  it  out  The  more 
especially  as  they  could  not  do  so  without  great  loss  to  them- 
selves, which  loss  was  the  proximate  and  necessary  result  of 
ITewcomb's  failure  to  abandon  the  possession  and  control  of  the 
produce  to  January  &  Son  as  he  had  agreed  to  do.  For  these 
reasons  we  are  constrained  to  reverse  the  judgment  of  the  court 
below,  and  remand  the  cause  for  a  new  trial  upon  principles  not 
inconsistent  with  this  opinion. 

Oazlay,  Teaman,  Reinecke,  for  appellant. 
/.  P.  Harbeson,  for  appellee. 


Jeff.  Beown  v,  E.  J.  Totjno's  Admx. 

Set-off  and  Connter-CUdin— Dismissal  of  Action — ^Effect  on  Set-off. 

As  appellant  liad  dismissed  his  action  on  a  note  to  which  appellee  had 
pleaded  a  set-off,  there  was  then  no  suit  pending  between  the  parties,  the 
appellee  conld  not  proceed  with  the  trial  as  to  her  set-off. 

Bills  and  Ifotes— Necessary  Parties. 

The  assignor  of  a  note  must  be  before  the  court  before  a  Judgment  can 
be  rendered  against  the  assignee. 

APPEAL   FEOM    JEFFEESON    CIECUIT    COUET.       O.    P.    DIVISION. 

February  8,  1872. 
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Opinion  of  the  Court  by  Judge  Pbyoe  : 

The  suit  by  the  appellant,  Brown,  on  the  note  for  sixteen 
hundred  dollars  against  the  appellee  as  administratrix  of  her 
husband,  was  dismissed  by  the  appellant,  and  the  note  withdrawn. 

There  was  then  no  suit  pending  in  court  between  these  parties. 
The  appellee  had  pleaded  a  set-oflF  to  this  note  originating  from 
the  allied  liability  upon  the  part  of  appellant's  assignor  to  her 
intestate.  The  assignor  of  the  note  was  not  before  the  court 
and  no  judgment  could  have  been  rendered  against  the  appellant, 
as  assignee,  upon  this  set-off  other  than  an  amount  sufficient  to 
extinguish  the  note.  When  this  note  is  no  longer  in  court,  and 
the  suit  upon  which  it  is  heard  is  dismissed,  we  cannot  well  see 
how  the  appellee  can  proceed  with  the  trial  as  to  her  set-off 
without  having  the  party  against  whom  the  set-off  is  plead  in 
court  It  cannot  be  insisted  that  the  set-off  affects  the  note 
when  there  is  no  such  note  in  court  and  no  suit  pending  to  recover 
it  The  court  permitted  appellant  to  dismiss  his  suit,  and  with- 
draw the  note  and  this  ended  all  controversy  between  the  parties, 
and  the  set-off  could  not  be  tried  without  having  the  party  before 
the  court  against  whom  a  judgment  might  have  been  rendered 
upon  it  The  judgment  is  reversed  and  cause  remanded  with 
directions  to  set  aside  the  judgment  upon  appelWs  set-off  and 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Broumj  for  appellant. 
Barret  £  Roherts,  for  appellee. 
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ACCOUNTS. 
Acknowledgment  of  Indebtedness. 

Where  from  the  evidence  it  is  shown  that  -ni  account  made  out  »nd 
presented  to  one  member  of  a  firm,  was  object-id  to  in  one  item  only, 
which  he  directed  to  be  corrected,  hdd,  suflSci^^nt  to  justify  an  a«jtion  for 
an  indebtedness  due  at  that  time 429 

Acceptance  of  a  Note  as  Payment— Best  Evidence: 

For  an  account  of  M.  a  creditor  accepted  through  his  agent,  the  note  of 
v.,  giving  the  following  receipt:  '^Received  J.  T.  Vanaiedale's  note  one 
day,  date,  for  above  amount  being  in  full.  R.  M.  Bishop  &  Co.,  H.  0.  T." 
In  an  action  agamst  M.  on  the  account,  held,  the  receipt  was  the  best 

evidence  of  the  acceptance  of  the  note  in  full  payment 570 

Payment. 

The  aooeptance  on  an  acooont,  of  a  note  of  a  third  party,  is  a  good 
defense  of  payment  of  the  account 670 

Pajrment  After  Acceptance  Given — ^Application  of  Payments. 

A  was  working  for  B,  and  an  agreed  settlement  was  made  up  to  a 
certain  date,  which  was  closed  by  acceptances  given  by  B.  Afterwards  A 
continued  to  work  for  B  and  payments  were  made  him  from  time  to  time. 
Held,  that  B  would  not  have  the  right  to  ask  that  the  payments  should  be 
applied  to  the  acceptances  first  213 

Set-off  and  Counter-claim,  by  Reason  of  Defectsr— Waiver. 

To  a  suit  on  account,  and  a  set-off  is  filed,  for  defects  in  the  machinery 
bought,  the  fact  that  the  defendant  had  ordered  new  parts  for  the 
machinery,  to  put  it  in  perfect  condition,  is  not  a  waiver  of  his  original 
claim  for  defects,  unless  the  quality  and  kind  of  parts  ordered  were  fur- 
nished   ...  107 

What  Constitutes  New  Promise  to  Pay — ^Discharge  in  Bankruptcy. 

An  expression  by  a  debtor,  after  his  discharge  in  bankruptcy,  of  his 
intention  to  pay  certain  old  debts,  does  not  amount  to  a  promise  to  pay, 
unless  made  to  the  original  creditor,  or  to  some  one  therefor,  or  on  pre- 
sentation of  the  accounts  to  him  for  payment 55 

Subsequent  Promise  to  Pay. 

An  action  on  a  debt  due  by  one  discharged  in  bankruptcy  upon  an  alleged 
promise  to  pay,  after  the  discharge,,  can  be  maintained  alone  upon  such 
promise  to  pay : 55 

Pleading — Sufiiciency  of  Petition. 

A  petition  alleges  Plaintiff  sold  to  Sheppard  a  barrel  of  whiskey,  42  gal- 
lons, for  $3.25  per  gallon,  upon  the  faith  of  the  written  guarantee  of  the 
defendant,  Humphrey,  that  it  would  be  paid;  and  that  he  caused  Humphrey 
with  due  and  reasonable  time  to  be  notified  that  lus  offer  as  guarantor 
of  payment  had  been  accepted  by  the  vendor.  Hdd,  sufficiant  to '  con- 
stitute a  cause  of  action 140 
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ACCRETION. 
Boundaries — Streams. 

The  doctrine  of  accretion,  as  decided  in  3  BuBh,  3  Bibb  (Yoder  v.  Swope 
and  Hardin  259),  is  not  applicable  to  small  streams  and  branches,  but  to 
navigable  streams,  and  a  deed,  "bounding  on  the  creek  "  etc.,  means  to  the 
edge  of  the  creek  and  not  the  center 524 

ACTIONS. 
Cause  of,  Stated. 

A  petition  alleges  that  two  executions,  which  are  sufficiently  described, 
were  collected  by  R.,  who  refused,  on  demand,  to  pay  over  the  money,  and 
alleges  a  joint  liability  of  both  defendants  for  money  had  and  received.  Held, 
to  be  good  on  general  demurrer  to  its  sufficiency 319 

Contract  far  Sale  of  Wlhiskey— ^Instructions. 

An  instruction,  ''that  the  whiskey,  sold  in  March,  1868,  x  x  x  and  that 
defendant  had  notice  during  the  spring  of  that  year,"  ,'held,  erroneous  in  that 
the  time  of  notice  to  the  guarantor  was  unreasonable  and  indefinite 140 

Defense. 

One  guilty  of  laches  in  a  defense,  depending  on  a  third  party  to  look 
after  his  interest,  cannot  compl«dn  of  a  judgment  against  him 007 

Misjoinder  for  Tort.— See  "Torts." 

Partnership— Wlien  to  Accrue. 

M.  abandoned  a  farm,  the  estate  being  left  in  the  hands  of  McD.,  the 
other  partner:  Held,  that  as  the  possession  of  McD.  was  not  unfriendly 
to  M.  no  cause  of  action  could  accrue  in  favor  of  M.  until  the  character  of 
this  holding  was  changed 404 

Pleading—* Allegations  in  Petition  Suffident. 

Allegations  in  substance  of  a  promise  to  pay  one  "Sebree  the  difference 
on  43  hogs  which  he  had  purchased  at  $5.75  per  hundred  and  delivered  to 
them  at  $6.00  per  hundred,"  the  difference  in  price  amounting  to  $40.00, 
sufficient  to  constitute  a  cause  of  action 221 

Set-off  and  Counter-claim— Claim  for  Damages — Contracts  of  Builders. 

Though  a  plaintiff  may,  under  Civil  Code,  sections  38  and  126,  sue  de- 
fendants jointly  or  severally,  a  claim  for  damages  presented  by  a  counter- 
claim, for  diefective  work,  is  not  a  right  of  action  in  either  of  them 
separately,  but  jointly 410 

§ef-off  and  Counter-claim— Dismissal — ^Effect  on  Set-off. 

As  appellant  had  dismissed  his  action  on  a  note  to  which  the  appellee  had 
pleaded  a  set-off,  there  was  then  no  suit  peoiding  between  the  parties,  the 
appellee  could  not  proceed  with  the  trial  as  to  her  set-off 701 

ADEMPTION. 

No  Writing  by  Testator  to  Bind  His  Estate. 

In  the  absence  of  a  writing  signed  by  the  testator,  and  the  convertanoe 
by  him  of  their  money  into  real  estate,  it  operates  as  an  ademption  of  their 
respective  legacies,  and  leaves  them  no  right  to  take  under  the  will.  The 
devisees  would  only  be  entitled  to  the  land,  thus  purchased  by  the  testaior, 
and  not  to  a  distribution  under  the  will 21 
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admiralty. 

Jurisdictioii^Actioii  in  Rem  for  a  Marine  Tort 600 

ADVERSE   POSSESSION. 

Record  of  Holding,  as  Manifested  by  Court  Proceedings— Prior  Right 544 

Conflicting  Claim  of  Title— Best  Possession  Prevails: 

Where  neither  litigant  showB  documentary  evidence  of  title  derived 
from  the  government,  a  constructive  poBseeeion  will  prevail  over  a  claimant, 
who  had  not  the  property  under  enclosure. 248 

Disputed  Title  by  an  Adverse  Holding  by  Tenant. 

One  in  posseseion^  recognizing  and  acknowledging  no  landlord,  paying  no 
rent,  and  by  deed  djaposing  of  his  title,  which  was  undisturbed  on  the 
r^rds  for  25  years,  is  held  to  acquire  a  good  and  perfect  title  by  adverse 
holding 113 

« 

Vendor  and  Purchaser— Defective  Conveyance — ^Acquiescence— Limitation. 

When  land  is  sold  under  a  defective  power  of  attorney,  and  the  vendor 

aoquieaces  in  the  transaction  for  more  than  fifteen  years,  during  all  of  which 

time  the  vendee  has  had  the  actual  possession,  the  Statute  of  Limitation 

presents  a  complete  bar. 286 

Disability-Statute  of  Limitation. 

A  continued  adverse  holding  for  fifteen  years  against  the  party  daiming, 
when  not  laboring  under  any  disability,,  will  bar  jecovery  in  an  action  for 
real   estate 088 

Statutory  Bar  of  Action— Mistake  in  Boundary. 

One,  who  had  actual  possession  of  the  land  in  controversy,  openly  using 
and  claiming  it  as  his  own  for  the  requisite  time  to  make  the  statute  of 
limitation  a  bar,  as  in  ordinary  cases  of  continuous,  adverse  possession, 
the  fact  that  he  placed  his  enclosure  beyond  the  true  line,  by  mistake, 
could  not  affect  his  right  to  rely  on  the  statutory  bar. 514 

Evidence  of  Occupancy. 

Evidence  of  the  occupancy  of  a  tract  of  land,  over-lapping  on  cm  adjoining 
tract,  for  more  than  20  years,  sufficient  to  constitute  title  by  adverse 
possession ". 220 

Elder  Patent. 

Where  the  evidence  shows  that  a  survey  was  made  of  a  portion  of  lands^ 
held  under  a  prior  right,  possession  taken  and  entry  made,  this  constitutes 
an  adverse  holding  which  can  not  be  defeated.. 602 

Instructions— Quieting  Title— Ejectment 

In  an  action  for  possession  of  land,  an  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  appellants  and  those  under  whom  they 
claimed,  had  been  in  the  continuous  possession  since  1810,  of  the  land 
embraced  in  the  deed  to  S.,  claiming  to  the  boundary  of  said  land,  and  that 
the  land  in  controversy  was  included  by  said  boundary,  the  law  was  for 
appellant,  held  erroneous,  in  that  the  converse  of  the  proposition  would  be 
that  if  the  possession  had  not  been  continuous  since  1810,  the  law  was  not 
for  appellants,  and  was  misleading. 812 

Same. 

The  jury  should  have  been  instructed  that  fifteen  years  uninterrupted 
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ADVERSE  POSSESSION— Continued, 
adverse  poeseesion  of  the  land  gave  a  perfect  right  of  entry  and  would  pre- 
vail in  ejectment  against  an  outetanding  elder  patent 312 

Estate  in  Hands  of  Bxecutor  Pending  Litigation  Over  WilL 

An  estate  in  the  hands  of  an  Executor  will  not  be  held  adversely  to  the 
heirs  or  devisees  of  testator,  but  for  the  benefit  of  those  who  prove  suooess- 
ful  in  the  pending  litigation  over  the  will 267 

Assignment  of  Interest— Legitimate  Subject  of  Bargain  and  Sale. 

The  daim  of  Amos  Wool  to  a  portion  of  Katy  Wool's  estate  which  he 
was  seeking  to  establish  by  impeaching  her  will,  was  a  legitimate  subject 
of  bargain   and   sale 267 

ANIMALS. 
Cotttracta— Constmction.  , 
Appellee  sold  to  appeliauit  fifteen  beef  cattle,  to  be  paid  for  at  the  same 
rate  per  pound  which  other  seven  cattle,  owned  by  appellee,  would  bring  in 
the  Oovington  market,  and  which  were  to  be  started  the  next  day  to  that 
plaoe.  The  cattle  were  not  started  on  the  17th,  but  on  the  20th,  and  arrived 
at  Oovington  on  Saturday  evening,  2  let  of  December.  The  market  was  dull 
and  low  when  appellee  reached  Oovington,  and  he  withdrew  his  cattle  from 
the  market  until  a  more  favorable  time  to  sell.  Hdd,  that  the  appellee 
oould  not  increase  appellant's  responsibility  for  the  fifteen  head  by  with- 
drawing the  sev^i  from  the  market  to  await  better  prioes 47 

Sheep  Killed  by  Dogs — ^Action  for  Damages— Petition. 

In  aa  action  for  damages  for  sheep  killed  by  dogs  the  petition  must 
allege  that  the  owner  of  the  dogs  had  received  the  notice  required  by  the 
statute,  or  that  his  dogs  had  killed  and  wounded  sheep  before 190 

ANOTHER   SUIT   PENDING. 
Evidence— Abatement. 

Evidence,  in  the  form  of  a  record  of  another  suit  pending  in  a  different 
State,  between  the  litigants,  cannot  be  offered,  where  no  allegations  of 
same  are  set  out  in  the  pleadings 888 

APPEAL  Aim  ERROR. 

Attachment— Dismissal— Interlocutory  Decree— Re-instatemeot. 

The  discharge  of  an  attacSiment,  pendente  lite,  is  an  interlocutory  order, 
from  which  no  appeal  lies.  It  can  only  be  re-instated  by  application  to  and 

before  a  Judge  of  the  Appellate  Court 826 

From  County  Court  in  all  Proceedings  for  Divisioa  of  Land*— Does  not  Lie 

to   Court   of  Appeals. M* 

Error  in  Refusing  a  Coattnuance 

The  appellate  court,  under  section  884,  Oriminal  Oode,  has  no  power  to 
reverse  a  judgment  of  oonviction  in  a  prosecution  for  felony,  because  of 

error  by  the  court  below  in  refusing  a  oontinuanoe 597 

Juror  Excused— Criminal  Procedure— Criminal  Code,  Section  340. 

Interposition  by  the  court,  to  excuse  a  juror,  drawn  on  a  panel,  for  his 
personal  convenience,  or  for  refusal  to  grant  a  new  trial  for  alleged  bias 
and  misconduct  of  one  of  the  jury,  does  not  constitute  grounds  for  reversal 
of  a  Judgment  of  oonyietion  under  seotkm  840,  Criminal  Code. 815 


Index,  707 

APPEAL  AND  ERROIU-Contiiiued. 

Successful  Party  Appealing  Must  Pay  Cost 

Where  the  suocessful  party  appeals  alone  he  must  pay  the  cost  of  the 
appeal  on  the  reversal  of  the  case 300 

£8toppel. 

The  errors,  if  any  exist,  in  ike  judgment  in  favor  of  the  appellant 
against  White,  which  is  not  appealed  from,  do  not  result  from  anything 
in  the  pleadings  or  preparation  of  the  case,  which  could  operate* to  estop 
the  appellant  from  seeking  a  reversal  of  the  judgment,  so  far  as  it  directs 
the  payment  of  the  claim  of  Wiggleworth  againrt  the  appellant 291 

BUI  of  Exceptions — ^Piling  by  Consent. 

After  a  new  trial  had  been  refused,  upon  motion,  two  weeks  time  was 
given  to  file  a  bill  of  exceptions.  Held,  that  the  filing  of  same  in  three 
weeks,  in  the  clerk's  office  by  consent,  is  not  evidence  that  the  Appellate 
Gourt  can  take  oognizanoe  of 467 

Exceptions— Bill  of — ^Verdict  Contrary  to  Evidence. 

In  the  absence  of  a  statement  in  a  bill  of  exceptions  that  it  contained  all 
the  evidence  heard  on  the  trial  in  behalf  of  both  parties,  the  court  of 
appeals  will  not  reverse. 624 

Bill  of  Exceptions— Statement  of  Clerk  Not  SufOsient. 

A  mere  statement  by  the  clerk  that  the  paper  copied  in  the  record  is 
the  amendment  offered  and  rejected  by  the  oouit  is  not  sulficient  to  identify 
it.    It  should  have  been  incorporated  in  a  bill  (»r  I'xci^ptions 675 

J^dence  of  Accounts  Between  Litigants  Not  Supporting  Verdict. 

Where  the  evidence  shows  a  confusion  of  accounts,  a  verdict  predicated 
thereon  will  be  reversed. 23S 

Variance  Between  Prayer  and  Verdict  Not  a  Substantial  Error. 

An  apparent  variance  between  the  prayer  of  the  petition  and  the  verdict 
of  the  jury  is  a  mere  error  or  defect  in  the  proceedings  which  does  not 
effect  the  substantial  rights  of  the  defendant 288 

Jurisdiction  of  Appellate  Court. 

Where  the  statute  gives  no  right  of  appeal  from  the  county  court  to  the 
circuit  court,  an  appeal  from  the  latter  to  the  appellate  court  is  erroneous 
and  will  be  dismisaed. 104 

Jurisdiction— Answer  Without  Objection. 

The  appellant  answered  both  the  original  and  the  cross  petitons  of  the 
appellee  without  objection  to  the  jurisdiction  of  the  court,  but  failed  to 
answer  the  amended  cross-petition.  Held,  that  the  objection  taken  for 
the  first  time  in  the  court  of  appeals,  that  the  circuit  court  had  no  juris- 
diction to  render  the  judgment,  cannot  be  sustained 170 

JCrror  in  Original  Judgment  Cannot  Be  Corrected  on  Second  AppesL 

The  court  of  appeals  has  no  power,  on  a  second  appeal,  to  oorreot  an 
error  in  the  original  judgment  which  either  was,  OT  might  have  been  relied 

upon  in  the  first  appeal l*^® 

Tinal  Orders— Exceptions  to  Commissioiiei's  Report. 

The  ov«Tuling  of  exnepdons  to  a  commissioner's  report,  rejecting  the 
claim  of  the  litigant,  is  not  a  final  order,  from  whidi  an  appeal  will  be 
allowed ^ 
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APPEAL  AND  £RROR-€ontinued. 

Final  Oiders— Judgment  Not  FinaL 

An  order  of  the  lower  court,  adjudging  the  diuniBaal  of  former  suite  null 
and  void  and  that  the  allegations  of  the  petition  for  revivor  were  sufficient 
to  give  him  jurisdiction,  and  retaining  the  cases  for  further  preparation 
and  trial  on  their  merits,  is  not  such  a  final  order,  from  which  an  appeal 
will  lie 224 

Same. 

Should  the  chancellor  set  aside  orders  dismieaing  the  actions,  and  ordered 
the  court  in  which  tbey  were  pending  to  replace  them  on  the  docket  of 
preparation  and  trial  after  the  expiration  of  the  term  his  power  over  them 
would  have  ceased,  and  an  appeal  therefrom  would  be  allowed. 224 

Rule— New  Pleading. 

In  the  lower  court,  appellant  treated  the  rule  of  the  chancery  court  as  a 
petition.  No  objection  to  this  character  of  proceeding  was  made,  but  filed 
an  answer  going  to  the  merits  of  the  case.  Held,  that  imder  the  fifth 
section  of  Act  March  21,  1870,  a  litigant  who  had  actually  appeared  in 
court,  and  by  his  conduct  induced  the  chancellor  and  the  opposite  party 
to  believe  that  he  intended  to  waive  all  formal  defects,  or  omissions,  can 
not  be  allowed,after  he  is  defeated  upon  the  merits  of  the  controversy,  to 
take  advantage  of  the  technical  objections  for  the  first  time  in  the  appellate 
court 532 

APPEARANCE. 
Appeal. 

An  absent  defendant  enters  his  appearance  to  the  suit  by  an  appeal 
from  a  judgment  rendered  against  him 265 

ARREST. 
Bondsman  May  Make. 

After  an  indictment  is  filed  away  the  bondman  of  the  defendant  may 
cause  his  arrest  and  delivery  to  the  jailer. 610 

ARREST  OF  JUDGMENT. 
A  judgment  of  conviction  in  a  criminal  case  can  be  arrested  only  because 
the  indictment  does  not  charge  facts  constituting  a  public  offense  within 
the  jurisdiction   of  the  court 646 

ASSAULT  AND  BATTERY. 

Txial-^onclading  Argument  by  Attorney— Burden  of  Proof. 

An  answer  to  an  action  for  assault  admitted  the  same,  but  justified  it 
upon  the  ground  that  it  was  done  in  defense  of  his  son,  who  had  been 
assaulted  by  phiintiff.  Held,  that  as  the  defendant  had  the  burden  of 
proof,  he  was  entitled  to  the  concluding  argument  to  the  jury 466 

Sufficiency  of  Indictment. 

An  indictment  for  assault  is  defective  where  it  fails  to  allege  that  the 
person  assaulted  was  in  striking  distance  of  the  person  making  the 
assault ^^ 

Evidence— Witnesses— Proper  Qnestion. 

In  aa  action  for  assault,  the  following  question  was  submitted  in  justifl- 
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ASSAULT  AND  BATTERY-X}ontinued. 

oation:  "Was  there  any  agreement  between  your  mother  and  plaintiff, 
when  she  consented  to  send  you  to  school  to  plaintiff,  as  to  whether  he 
was  to  whip  you  or  not?"  Held,  not  competent  evidence,  as  it  is  not 
stated  the  alleged  promise  was  mode  at  the  time  the  contract  was  made 
to  send  the  daughter  to  school,  or  that  it  constituted  any  part  of  the 
contract 635 

Ihstnictions. 

An  instruction,  "That  if  the  assault  made  by  the  appellant,  arose  from 
the  heat  of  blood  caused  by  the  whipping  of  his  child  in  violation  of  the 
agreement  made  between  the  parties  when  said  child  was  sent  to  school, 
•te.,"  and  qualified  by  "provided  the  jury  believed  that  there  was  not  time 
enough  between  the  hour  at  which  defendant  wae  informed  of  the  whipping 
of  his  child,  and  the  time  the  assault  was  committed,  to  enable  defendant's 
blood  to  cool/'  and  by  omitting  the  words  "In  violation  of  the  agreement 
made,"  etc.,  hdd,  properly  refused,  as  the  fact  that  the  whipping  was  done 
in  violation  of  the  agreement  is  there  to  be  assumed  by  the  court,  and 
taken  from  the  consideration  of  the  jury 535 

ASSIGNMENT. 

Principal  and  Surety— To  Surety  of  Debt  Paid. 

The  assignment  by  a  judgment  creditor  of  the  debt  to  a  surety  paying 
same,  does  not  preclude  the  surety  from  prosecuting  an  action  thereon,  on 
the  ground  that  he  cannot  be  the  assignee  of  a  debt  against  himself,  and  a 
payment  of  the  judgment  by  the  surety  extinguished  the  debt.  Sec.  8,  ch. 
97,  Rev.  St.  2,  vol.  398 380 

ASSIGNMENT    FOR   BENEFIT   OF    CREDITORS. 
Attachment    lien    prior   to   assignment,   not    perfected   as    provided   by 

Statute 327 

Deed  of  Vendor. 

A  deed  is  attacked  as  fraudulent,  and  is  sought  to  be  made  an  assign- 
ment for  the  benefit  of  creditors;  the  vendor  was  not  made  a  party,  but 
the  vendee  only.  Held,  on  a  daim  that  as  the  legal  grantor  not  being 
before  the  court,  there  was  no  such  action  for  subjecting  the  property  a« 
contemplated  by  statute,  that  the  deed  vested  nothing  in  the  vendee  and 
was  merely  a  preference ,. 522 

Parties^ 

The  vendee  could  be  brought  before  the  court  for  the  purpose  of  parsing 
the  legal  title  at  any  time 522 

ATTACHMENT. 

Acts  Constituting  Valid  One. 

An  allegation  in  the  answer  of  the  creditor  that  he  is  advised  and  be- 
lieves that  no  valid  or  effectual  attachment  had  been  levied  on  the  debt 
in  controversy,  not  sufficient  to  overthrow  the  lis  pendens  by  a  prior  suit, 

being  a  seizure  of  all  the  assets,  choses  in  action,  moneys,  eta 486 

In  an  action  against  a  corporation,  by  injunction,  an  attachment  of  all 
choses  in  action,  franchises,  money  on  hand,  served  on  the  President  and 
Treasurer  of  said  corporation,  a  prior  lien  is  obtained  over  a  fund,  owing 
by  a  third  party,  not  made  a  party  to  the  suit,  but  whom  the  defendant 
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ATTACHMENT— Continued, 
admitted  wu  indebted  to  them,  this  amount  by  the  answer  of  the  debtor 
was  paid  in  by  a  verbal  order  five  days  before  the  suit  was  filed.      Sudi 
an  attachment  would  be  prior  to  a  creditor  who  subsequently  attached 

the  fund,  by  serving  the  debtor  with  due  process 485 

Lis  Pendens— Another  Suit  Pending. 

Wbere,  in  an  attachment  proceeding,  a  defendant  answers,  admitting 
owning  property  referred  to  in  another  suit  pending  against  him,  this  is 

held  sufficient  to  constitute  a  lis  pendens  under  the  attachment 28 

Laches. 

An  answer  filed  to  an  attachment  suit  three  months  after  service  of 
process,  and  the  cause  submitted  in  six  months,  held  not  laches 28 

Damages  for  Wrongful  Suing  Out. 

Recovery  for  the  wrongful  suing  out  of  the  attachment  can  only  be  had 
for  such  damages  as  are  natural  and  proximate.  And  does  not  extend  to 
cover  supposed  losses  sustained  by  a  mere  derangement  of  the  business... 97 

Instruction  as  to  Damages. 

An  instruction  in  an  attachment  proceedings,  to  allow  the  jury  to  assets 
damages  for  any  remote  injury  resulting  from  the  interruption  of  the 
regular  course  of  the  plaintiff's  business,  is  erroneous  and  misleading 97 

Dismissal — ^Interlocutory  Decree— Re-instatement. 

The  discharge  of  an  attachment,  pendente  lite,  ip  an  interlocutory  order, . 
from  which  no  appeal  lies.      It  can  only  be  reinstated  by  application  to 
and  before  a  Judge  of  the  Appellate  Court 326 

Motion  to  Quash  Levy — Grounds  Stand  Denied — ^Burden  of  Proof. 

No  pleading  is  necessary  other  than  the  notice  stating  the  grounds  upon 
which  a  motion  to  quash  a  levy  is  based.  All  the  grounds  stand  denied  and 
it  is  necessary  that  the  party  making  the  motion  should  establish  their 
existence   by   competent   testimony 629 

OfiScers — ^Town  Marshall — Salary. 

The  salary  of  a  town  marshall  is  not  subject  to  attachment  on  a  return 
of  no  property  found 40 

Sale — ^Personal  Property— Possession  Retained. 

A  sale  of  lumber  and  possession  retained  by  the  vender,  is  not  a  valid 
sale  so  as  to  defeat  the  attachment  of  a  subsequent  creditor 830 

Preference  of  Creditors. 

The  securing  of  a  creditor,  who  is  not  a  party  to  any  scheme  by  a 
debtor  to  prefer  creditors,  and  where  both  parties  show  an  honest  intent, 
not  grounds  for  an  attachment 1^ 

Principal  and  Surety— Indemnity. 

Under  the  statute,  a  surety  may  bring  an  original  suit  against  his 
principal  to  compel  him  to  discharge  the  debt  or  for  indemnity,  and 
auxiliary  to  this  he  may  have  an  attachment,  notwithstanding  there  is 
an  action  pending  against  him  and  his  principal,  seeking  a  common  law 

judgment  against  them  for  the  debt *^ 

Removal  from  State. 

Acts  in  selling  property,  housdiold  goods,  sufficient  to  authorise  attach- 
ment.    JExemptions  not  allowed ^^ 
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ATTORNEY  AND  CLIENT. 

AssignmeDt   of   Execution   by  Attorney   Without  Authority — On   Collection 

Sheriff  Should  Pay  to  Original  Owner  of  Execution. 

Where  an  attorney  transfers  his  client's  execution  without  authoriy,  the 

sheriff  who  collects  same  is  liable  to  the  original  owner  for  the  amount..  .671 

County  Attorney— Fees  Out  of  Fines  Recovered^-Amount  Entitled  to 540 

Fee— Pleading— Avennent  of  Petition. 

In  order  to  recover  an  attorney  fee,  provided  for  in  a  note,  the  petition 
should  have  averred  the  payment  of  same  by  the  holder  of  the  note.. .  .517 

Fees  to  be  Paid  by  Other  Litigants  in  Additional  Actions  593 

Attorney  Acting  in  Fiducial  Capacity— Fees. 

An  attorney,  acting  as  a  fiduciary,  is  entitled  to  a  reasonable  compensa- 
tion for  defending  suits  against  the  estate 207 

Negligence  of  Attorney  in  Not  Communicating  Facts  to  Client. 

A  client  cannot  claim  the  b^iefit  of  the  negHgenoe  of  hiB  attorney  in  not 
communicating  facts  as  to  the  progress  of  the  case 147 

New  Trial— Facts  Wiljhin  the  Eno^edge  of  the  Attorney. 

It  is  no  cause  for  a  new  trial  that  an  attorney  did  not  communicate  all 
the  facts  to  them,  alleged  in  his  affidavit.  What  he  knew,  they  should 
have  known 147 

Notes  Deposited  as  Ccdlateral  Security — Collection  and  Payment  582 

BAIL  BONDS. 
(See  "Bonds.") 

BAILMENTS. 

Loan  of  Horse— Condition  of  Bailment— Negligence. 

Appellant  loaned  the  appellee  his  horse  on  the  condition  that  they  were 
not  to  take'  him  beyond  Greenupburg,  which  agreement  they  violated  and 
the  horse  was  killed.  Held,  that  appellees  were  responsible  for  the  value 
of  the  horse,  although  the  death  was  not  the  result  of  carelessness  or 
negligence  upon  their  part 177 

BANKRUPTCY. 

Discharge  Re^eves  DebtjSw 

A  diachaige  in  bankruptcy  releases  the  debtor  from  legal  liability  upon 
all  of  his  previous  debts 55 

Account — Subsequent  Promise  to  Pay. 

An  action  on  a  debt  due  by  one  discharged  in  bankruptcy  v^^oa  an  alleged 
promise  to  pay,  aiter  the  discharge,  can  be  maintained  alone  upon  such 
promise  to  pay 55 

Accounts— What  Constitutes  Neiw  Promise  to  Pay— Discharge  in. 

An  expression  by  a  debtor,  after  his  dischai^ge  in  bankruptcy,  of  his 
intuition  to  pay  certain  old  debts,  does  not  amount  to  a  promise  to  pay, 
unless  made  to  the  original  creditor,  or  to  some  one  therefor,  or  on  pre- 
sentation of  the  accounts  to  him  for  payment 55 

BILLS  AND  NOTES. 

Fraudulent  Conveyance— Asagnment  of. 

Where  a  person  procures  the  assignment  of  a  note  to  himself,  though 
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BILLS  AND  NOTES—Continued. 
it  be  not  understood  by  the  assignor,  it  being  as  security  for  advances 

made  by  the  assignee,  no  fraud  can  be  chai^ged  in  the  transaction. 434 

Asaignment— Assignor  Responsible  to  Immediate  Assignee. 

Where  a  party  is  liable  as  assignor,  his  responsibility  is  to  his  immediate 
assignee  and  can  only  be  enforced  through  him 206 

Assignment— Payment  Before  Notice— Instructions. 

An  instruction,  that,  **If  the  payments  were  made  by  appellant  before 
the  notee  were  in  fact  transferred  or  assigned  or  before  notice  of  the 
transfer  and  assignment,  he  is  entitled  to  credit  for  such  paynienta,-'  held, 
proper.    301 

Fraud  in  Assignment  of  Note,  when  Order  Given  for  Part  of  Same  Known 
Not  to  Have  Been  Accepted 686 

Action  Against  Assignor — Answer — ^Demurrer. 

The  answer  states  that  the  appellant  received  no  consideration  for  the 
assignment,  but  made  it  at  the  request  of  the  parties.  That  Smith  knew 
the  land)  for  which  the  note  was  executed,  belonged  to  Crider;  that 
Grider  was  to  perform  the  covenant  in  the  deed  in  r^ard  to  fence.  Held, 
that  the  answer  is  not  sufficient,  because  the  law  implies  a  liability  on  the 
part  of  the  assignor  to  pay  the  oonsideration  received  by  himself  or  third 
person,  in  the  event  that  the  note,  when  assigned,  was  paid  off,  or  not 
collectable  by  reason  of  an  equitable  set-off 698 

Verbal  Assignment — ^Warranty. 

A  petition  contained  no  averment  of  any  agreement,  or  undertaking  in 
writing  or  parol,  by  the  defendant  that  he  would  warrant  the  solvency 
of  MitUory's  estate,  the  alleged  "Verbal  Assignment"  Importing  no  more 
than  a  mere  sale  and  delivery  of  the  note,  without  assigning  it.  Held, 
that  a  verbal  assignment  of  a  note  devolves  no  responsibility  on  the 
seller,  for  the  solvency  of  the  obligor  in  the  debt. 287 

Consideration — ^Parol  Evidence. 

The  oonsideration  in  a  note  not  being  expressed,  it  is  permissible  to 
allege  and  prove  by  parol  that  it  was  executed  and  delivered  for  no  good 
and  valuable  consideration 4^ 

Illegal  Consideration. 

To  defeat  the  consideration  in  a  note,  for  money  borrowed  to  be  used 
to  corrupt  an  election,  the  illegal  purpose  must  have  been  known  to  the 
lender,  and  he  must  have  participated  in  that  intent,  and  the  accomplish- 
ment of  the  illegal  act  Jiust  have  entered  into  the  contract,  forming  the 
motive  and  inducement  in  the  mind  of  the  lenuer,  to  loan  the  money 501 

Adnlteration  in  Violation  of  Statnte. 

A  note,  given  for  the  purchase  of  an  article,  adulterated  in  violation 
of  a  penal  statute,  is  voidable  and  without  consideration,  in  the  hands 
of  the  obligee  or  his   assignee  without   the  privity  of  the  obligor,  snd 

for  a  new  consideration  on  which  the  assignee  accepted  it. 328 

Note  by  Corporation— When  Individual  Note  of  Obligors. 

A  note  signed  by  a  corporation,  by  A  and  B,  as  officers,  but  in  the  body 
of  same  usinjr  the  word  "we,"  held,  to  convey  an  individual  liability 
of   the   officers    signing   same ^'^ 
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BILLS  AND  NOTES— Continued. 
Consideration. 

A  purchafie  of  a  right-of-w&y  for  a  corporation,  held,  to  be  sufficient 
consideration  to  uphold  a  note  given  by  the  individual  directors  of  the 
corporation 372 

Negligence— Action  for  Damages — Street  Railway — Compromise— Notes  for 
Damages— Power  to  Issue— Ratification  by   Stockholders. 

The  appellee  brought  an  action  against  the  appellant  for  injuries  sus- 
tained on  its  street  railway.  The  agent  and  superintendent  compromised 
the  suit  and  issued  the  oompany's  notes  for  the  amount  of  damages 
agreed  upon.  The  stock-holders  of  appellant  ratified  the  acts  of  the 
superintendent  in  settling  the  suit  and  issuing  notes  to  appellee  for  the 
amount  of  damages  agreed  upon. 

In  this  action  on  the  notes  the  appellant  contends  that  there  is  no 
consideration  for  the  notes  and  that  they  were  issued  without  the  authority 
of  the  company. 

Held,  that  the  settlement  of  the  damage  suit  is  a  good  consideration 
for  the  notes  and  the  ratification  of  the  superintendent's  acts  in  the 
premises,  though  informal,  was  sufficient  to  bind  the  company  197 

Evidence— Debt  of  Differeiit  Character. 

This  action  was  founded  on  the  alleged  non-payment  of  a  bill  of  exchange 
drawn  by  Ross  and  accepted  by  Burk.  Hdd,  that  proof  of  a  different 
debt  was  not  competent 294 

Evidence — ^Proving  Terms  of  Written  Agreement. 

It  is  not  erroneous  to  allow  the  introduction  of  parol  evidence  to  prove 
that  notes  given  for  an  omnibus  with  which  to  operate  a  mail  route, 
failed  of  consideration,   in  that   the  mail   contract  thus   transferred  was 

not  renewed  according  to  the  contract 110 

Same. 

It  may  be  proved  that  the  agreement  itself  constituted  part  of  the 
consideration  of  the  note  contemporaneously  executed 110 

Negligence  in  Presenting  Order— Laches. 

Due  diligence  in  protesting  and  presenting  an  order  for  collection  fs 
required.  Where  a  defendant  fails  to  show  this  he  is  held  guilty  of 
ladties 206 

Lien — ^Interest  Note — ^Release  of. 

The  giving  of  a  note  for  the  interest  on  a  lien,  is  not  a  new  debt,  but 
the  legal  inurement  of  the  lien  debt,  and  an  endorsed  credit,  nor  taking 
of  personal  security  without  other  evidence  of  actual  acceptance  as  partial 

payment,  cannot  be  considered  as  a  release  of  the  lien,  pro  tanto 396 

Non   Est  Factum— Recognition   of   ObUgation^-Instructions. 

On  a  plea  of  non  est  factum,  where  the  evidence  shows  that  the  de- 
fendant recognized  his  obligation  after  the  execution  of  the  note,  the 
court  should  have  instructed  the  jury  that  although  they  should  believe 
from  the  evidence  Forsythe  had  never  signed  the  note,  yet  if  they  should 
believe  from  the  testimony  that  he  had,  since  the  signature  recognized 

his  liability  on  it,  they  should  find  against  him 277 

Pleading— Notice  of  Protest. 

An  allegation  in  a  petition  on  a  protested  bill,  that   "said  parties  to 
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BILLS  AND  NOISES— Continued. 

the  same  were  duly  advised  of  said  acoeptanoe  being  protested."      Held^ 

insufficient  to  state  a  eause  of  action  under  Civil  Code,  Sec.  118,— it  being 

a  conclusion  of  the  pleader  that  the  law  had  been  complied  with..  ..^...402 

Notice  of  Protest. 

An  irregularity,  or  laches,  on  the  part  of  oflftcers  of  a  Bank,  in  forwarding 
a  notice  of  protest,  by  an  incorrect  direction  of  the  some,  is  cured  by  givii^ 
notice  through  the  postoffice  at  which  the  payor  usually  receives  his 
mail 463 

Off-set — ^Partnerqliip  Accounts. 

Evidence  examined  and  held  sufficient  to  sustain  a  judgment  for  an 
assignee  of  a  note  given  by  one  member  of  s  partnership  to  another, 
though  there  were  outstanding  partnership  accounts  unsettled  between 
the  partners,  prior  in  date  to  the  note  executed  and  assigned 314 

Necessary   Partiesi 

The  assignor  of  a  note  must  be  before  the  court  before  a  judgment  can 
be   rendered   against    the    assignee 701 

Principal  and  Agent — Authority  of  Agent  to  Bind  Principal— Special  Agent 

An  agent  can  bind  his  principal  on  a  note  by  filling  in  blanks,  after  the 

note  had  been  sent  him,  though  the  name  filled  in  was  not  the  person 

to  whom  the  principal  intended  the  note  made  payable 408 

Principal  and  Surety — ^Release  of  Surety — ^Limitationa. 

The  limitation  of  seven  years  in  favor  of  a  surety  will  not  apply 
where  an  execution  against  the  surety  alone,  was  issued  within  the 
statutory  period 389 

Principal  and  Surety — ^Instructions. 

In  an  action  against  a  surety  on  a  note,  dated  at  Cincinnati,  0.,  but 
actually  endorsed  while  in  Kentucky,  an  instruction  was  erroneous,  that 
would  in  effect  have  made  the  enquiry,  whether  the  contract  was  or  was 
not  completed  in  Ohio,  depend  alone  on  the  proof  as  to  the  place  at  which 
the  transferred  notes  were  actualy  received  by  the  plaintiff,  thus  pre- 
cluding evidence  conducing  to  prove  a  delivery  of  the  notes  in  Kentucky  to 
an  agent ^1 

Same. 

An  instruction  was  erroneous,  that  in  effect  made  the  lex  loci  contractu 
depend  solely  on  the  place  at  which  the  mere  act  of  endorsing  the  notes 
occurred,  whether  they  were  actually  or  constructively  delivered  in  this 
State  or  not  431 

Waiver  of  Defensa 

The  acceptance  of  an  article  for  which  a  note  is  given,  without  objection, 
and  long  possession  of  same,  is  a  waiver  of  a  defense  against  the  note 
for  the  consideration,  except  for  illegality ^^ 

Same. 

Where  a  new  note  is  taken,  in  consideration  of  the  surrender  of  another 
debt,  the  assignee  is  estopped  from  impeaching  the  legality  of  the  original 
consideration ^' 
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biix  of  discovery. 

When  Allowed See  "Pleadings." 

BONDS. 
Void  When  Amonnt  Changed,  After  Examining  Trial. 
A  bail  bond  cannot  be  changed  aften   the   examining   trial,   and   a   bond 
taken  for  a  larger  amount  than  that  fixed  at  the  trial  is  null  and  void..  .-143 
Bail— Taken  before  County  Court. 

Under  Sec.  61  and  67,  and  Sec.  80,  Criminal  Code,  the  county  judge  has 
the  right  to  take  a  bail  bond,  when  the  defendant  was  legally  in  custody 
and  charged  with  a  public  offence,  this  right  extending  to  any  time  before 
the  commencement  of  the  first  term  of  the  circuit  court  after  commit- 
ment  444 

Forfeiture— SufBdency  Of. 

A  bail  bond  is  not  sufficient  which  fails  to  stipulate  a  court  in  which 

the  defendant  is  required  to  appear 609 

Form  Of. — Attesting  Witness. 

It  is  not  necessary  to  the  validity  of  a  bail  bond  that  the  officer  before 
whom  it  is  exeucted  shall  subscribe  his  name  as  a  witness  thereto 612 

Claimants'  Bond — Sufildency— Judgment  On. 

A  claimant's  bond,  providing  that  the  parties  will  perform  the  judgment 
of  the  court,  or  have  the  property  bonded,  forthcoming  to  satisfy  same, 
does  not  authorize  the  assessment  against  same  of  the  10  per  centum 
damages   in  case  the  claim  is  unfounded 338 

Sufficiency  of  the  Approval  by  Court. 

An  order  of  court  reciting  appearance  of  an  offi^^r,  who  took  the  oath, 
etc.,  and  "together  with  Curd,  et  al,  his  sureties,  entered  into  and 
acknowledged  a  covenant  to  the  Commonwealth,"  held  a  sufficient  approval 
of  the  officer's  bond 24 

Blank  Signatures. 

The  taking  of  signatures  upon  blank  forms  or  papers,  purporting  to 
be  bonds,  is  held  to  be  no  official  bond 341 

No  Amount  Stated— Void. 

Where  a  bond  for  appearance  of  a  defendant  is  blank  as  to  amount,  no 
penalty  is  annexed  to  the  condition,  and  the  principal  in  such  bond  is  not 
liable  thereon .' 522 

Injunction — ^Liability  On  for  Debt  Lost. 

Where  the  evidence  shows  that  but  for  an  injunction  to  prohibit  a 
suit  on  a  note,  it  could  have  been  collected  through  the  process  of  the 
court,  the  injunction  bond  will  become  liable  for  the  amount  of  the  debt.  .358 

Lien — ^Assignment — ^Lien  for  Unpaid  Purchase  Money.  * 

The  assignor  of  a  title  bond  must  not,  in  the  absence  of  any  express 

stipulation  to  the  contrary,  be  regarded  as  having  reserved  his  right  to 

retain  a  lien,  unless  it  be  stated  in  the  assignment  what  part  of   the 

consideration   remains  unpaid  in  express  terms 378 

Same. 

It  not  appearing  that  the  assignment  of  a  bond  contained  an  express 
stipulation  for  reserving  a  lien  for  the  note,  nor  even  that  a  purchaser 
thereunder  had  notice,  held,  that  no  lien  would  attach  thereon 378 
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BOND— Continued. 
Supi^yins  New  Bond^  for  Former  One  Burnt — Conrt's  Discretion. 

When  the  burnt  record  of  a  will  and  the  probate  th^eof,  is  supplied  in 
the  county  court  by  oral  testimony,  the  same  court  has  jurisdiction  either 
to  supply,  in  the  same  way,  the  executorial  bond,  executed  at  the  same 
time  of  the  probate,  or  take  a  new  bond,  with  the  same  or  other  sureties.  .402 

Principal  and  Surety. 

The  new  bond  thus  taken,  binds  its  sureties,  to  pay  all  legacies;  and  it 
is  therefore  immaterial  whether  the  amount  of  the  legacy  was  collected 
since  or  before  the  date  of  the  new  bond 402 

Mutual  Mistakes  in  Giying— Second  Surety  Not  Liable. 

Afistakes  in  the  execution  of  a  bond  given,  can  be  corrected  like  other 
instruments,  where  it  is  shown  that  a  prior  bond  for  the  same  purpose 
had  been  executed SfiS 

Principal  and  Surety-— Sec.  a,  Ch.  7I,  Rev.  Stat. 

Section  2,  Ch.  71,  Rev.  Stat.,  is  merely  a  re-enactment  of  the  acts  of 
1820,  and  holds  a  surety  on  a  constab^le's  bond  liable  in  so  far  as  it 
operates  to  indemnify  the  sheriff  from  loss  or  damage  on  account  of  the 
illegal  or  negligent  acts  of  the  constable. 80 

Principal  and  Surety — Counter  Security  Given  by  a  Wife  to  One  Surety. 
Counter  security  given  by  a  wife  to  a  surety  on  her  husband*s  guardian's 
bond,  does  not  inure  to  the  b^iefit  of  all  the  sureties  thereon. 182 

Same. 

Her  property,  thus  liable,  would  not  be  subject  to  sale  by  the  surety, 
until  a  pro  rata  distribution  of  liability  had  been  adjudged,  and  he  bad 
been  compelled  to  pay  same    182 

Principal  and  Surety— Appeal  Bond— No  Supersedeas  Issued. 

The  mere  execution  of  a  supersedeas  bond,  without  the  issuance  of  the 
order  of  supersedeas,  will  not  render  the  sureties  liable  for  costs  in  the 
previous  suits  and  rents  and  damages  for  being  kept  out  of  the  possession 
of  the  property  in  litigation,  during  the  pending  of  the  appeals 38$ 

Same— Cosurety  in  Supersedeas — Right  to  Contribution. 

A  surety  in  a  supersedeaa  bond,  to  stay  execution  on  a  judgment 
against  a  principal  and  sureties  on  a  note,  who  had  taken  indemnity  from 
the  principal,  is  held  to  have  executed  the  supersedeas  as  the  principal 
above,  and  could  not,  by  paying  the  debt,  acquire  any  right  of  remunera^ 
tion    from    the    original    sureties .' 380 

Vendor  and  Purchaser— Assignment  of  Title  Bond— Liability  of  Assignor. 
The  assignor  of  a  bond  for  title  is  not  liable  thereon,  until  the  assignee 

'    has  by  due  diligence  prosecuted  a  suit  against  the  obligor  in  the  bond, 
or  his  representative,  and  has  failed  to  procure  a  conveyance 236 

Pleading— Petition  Alleging  Action  on  Supersedeas  Bond. 

A  petition,  alleging  the  execution  of  a  supersedeas  bond,  and  all  facta  of 
its  course  through  the  Appellate  Court,  constitutes  a  good  cause  of 
action • ^ 

Bond  for  Title — Sale  of  Land— Resdssion  of  Contract. 

Interest  not  allowed  for  longer  time  than  contract  authorized.  Purchaser 
not  bound  to  accept  deed  different  from  contract  he  made 678 
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BILL  OF  EXCEPTIONS. 
See  Appeal  and  Error. 

BOUNDARIES. 
Contract. 

Failure  of  consideration,  where  amount  of  land  comes  up  abort 595 

Division  Line— Agreed  Diyisioa. 

A  oompromiee  line,  used  by  both  claimants,  held,  best  evidence  of 
boundary 541 

BROKERS. 

See  "Conversion"— See  "Evidence." 
See  Factors  and  Brokers. 

BURDEN  OF  PROOF. 

Pleadinga^-Answer— Negative  of  Averments. 

The  burden  of  proof  is  on  the  defendant  where  his  answer  contains 
negative  avermenta  Held,  That  the  knowledge  of  what  is  alleged,  if  the 
averments  are  negative,  is  with  the  defendant  and  not  the  plaintiff.  By 
throwing  the  burden  of  proof  on  the  part^  bringing  the  action  he  is  re- 
quired to  prove,  that,  which  is  impossible  for  him  to  do.  There  is,  how- 
ever, a  class  of  cases  where,  although  the  averments  are  negative  in  their 
character,  the  proof  or  the  evidence  sustaining  the  averment  is  not  only 
within  the  knowledge  of  the  plaintiff,  but  as  susceptible  of  proof  by  him 
as   by   the   defendant 665 

At  Trial  for  Assault— See  "Trial  for  Assault  and  Battery." 

CANCELLATION  OP  INSTRUMENTS. 

Inadeqnate  Consideration— Weak  Mental  Condition. 

Evidence  showed  a  sale  of  26  acres  of  land,  worth  $20.00  per  acre, 
subject  only  to  the  widow's  dower,  and  a  sale  of  a  life  estate  of  considera- 
able  value,  in  consideration  of  a  horse,  diseased,  and  which  shortly  died. 
Held,  that  in  view  of  the  grossly  inadequate  consideration,  the  grantor's 
advanced  age,  distressed  and  weak  mental  condition,  and  being  over- 
reached by  the  grantee,  the  transaction  cannot  be  upheld  by  a  Court  of 
Equity 334 

CHAMPERTY. 
Contract  Made  After  Suit  in  Progress. 

Where  a  contract,  alleged  to  be  champertous,  is  made  while  the  suit 
was  pending  and  on  which  one  trial  was  had,  it  is  not  within  the  inhibition 
of   the    statute 147 

CLERKS. 

Official    Act— Contradiction   After   Expiration    of    Term    of    Office— Exparte 
Affidavit. 

The  official  acts  of  an  officer  can  only  be  contradicted  or  avoided  in  a 
proceeding  to  which  he  is  made  a  party,  and  in  which  fraud  or  mistake 
is  directly  charged 268 

Wrongful  Issuance  of  Execution — ^Liability— 'Measure  of  Damages. 

The  appellant  as  clerk  iseued  a  second  execution  on  a  judgment,  at  the 
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CLERKS— Continued, 
instance  of  another  party,  notwithstanding  the  first  one  had  been  returned 
satisfied,  as  shown  by  the  records  of  his  offiice,  jheld,  that  where  it  is  not 
shown  that  the  clerk  acted  corruptly,  he  ia  only   liable  for  the  actual 
damages  sustained  by  reason  of  his  wrongful  act 180 

Same. 

The  party  who  procured  the  execution  to  issue,  and  who  received  the 
amount  collected  is  primarily  responsible;  but  if  he  is  insolvent  the 
clerk  is  liable  for  the  entire  amount  improperly  collected 180 

COLLATERAL   ATTACK. 
See  "Judgments." 

CONVERSION. 
Husband  and  Wife. 

An  action  for  conversion  will  not  lie,  by  a  wife  against  purchaser  of 
personal  property  from  her  husband,  where  the  records  show  she  acquiesced 
therein  in  writing,  though  the  instrument  was  defective 505 

Moneys  Deposited  With  Trustee. 

Where  currency  is  placed  in  an  envelope,  and  delivered  to  a  party  to 
keep,  it  is  not  a  conversion  for  that  party  to  place  several  hundred 
dollars  of  his  own  money  in  same .426 

Identification — Sufficiency— Proof. 

It  is  a  sufficient  identification  of  money  placed  in  an  envelope  to  keep, 
that  certain  money  was  found  in  said  envelope,  corresponding  in  amount. 
The  onus  was  not  on  the  claimants  to  establish  that  the  notes  found  are 
the  identical  notes  delivered.  Those  denyng,  must  establish  that  they  are 
not 426 

CONTRACTORS. 

Breach  of  Contract — ^Damages^-Criterion. 

In  ascertaining  the  damages  the  owner  of  a  dwelling  is  entitled  to  by 
the  refusal  of  a  contractor  to  complete  the  work  on  same,  the  criterion 
is  to  ascertain  what  it  would  cost  to  finish  the  house  above  the  contract 
price,  and  if  larger,  the  contractor  would  be  responsible,  but  if  no  more, 
or  less,  the  owner  would  be  entitled  to  only  nominal  damages 365 

CONTRACTS. 

Actions  on— Reply — Conditions  Precedent. 

The  appellant  brought  this  action  on  a  contract  for  the  purchase  of  a 
lot  of  mules  from  appellee,  for  which  he  agreed  to  execute  his  note  without 
alleging  that  he  had  performed  his  part  of  the  contract.  Held,  that  the 
court  should  have  instructed  the  jury  to  find  for  the  defendant,  as  the 
pleadings  authorized  a  judgment  in  his  favor 260 

Actions— Contract  For  Sale  of  Whisky — ^Instructions. 

An  instruction,  ''that  the  whiskey,  sold  in  March,  1868,  x  x  x  and  that 
defendant  had  notice  during  the  spring  of  that  year,"  .held,  erroneous  in 
that  the  time  of  notice  to  the  guarantor  'was  unreasonable  and 
indefinite 140 
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CONTRACrS—Continued. 

Boundary. 

Failure  of  oonsideration,  where  amount  of  land  oomes  up  short 596 

Conatractioii. 

Appellee  sold  to  appellant  fifteen  beef  cattle,  to  be  paid  for  at  the  same 
rate  per  pound  which  other  seven  cattle,  owned  bj  appellee,  would  bring 
in  the  Covington  market,  and  which  were  to  be  atarted  the  next  day  to 
that  place.  The  cattle  were  not  started  on  the  17th,  but  20th,  and  arrived 
at  Covington  on  Saturday  evening,  2  let  of  December.  The  market  was 
dull  and  low  when  appellee  reached  Covington,  and  he  withdrew  his  cattle 
from  the  market  until  a  more  favorable  time  to  sell.  Held,  that  the 
appellee  could  not  increase  appellant's  responsibility  for  the  fifteen  head 
by  withdrawing  the  seven  from  the  market  to  await  better  prices 47 

Partnership. 

In  a  contest  between  the  parties  to  this  contract,  the  element  of  part*^ 

nership  could   not   enter  in  same... 439 

Damages  for  Violation  of  Contract— Triable  by  the  Court ...592 

Ddiyery  of  Personal  Property— Possession  Passes  with   Title — Resumption 

of  Possession^-Tortions. 

The  possession  was  to  pass  with  the  title,  and  that  when  the  tobacco 
was  received  and  weighed  by  January  &  Son,  the  right  of  Newcomb  to 
control  it  ceaaed.  Held^  That  in  such  a  state  of  case,  the  resumption  of 
the  poseession  of  tobacco  was  a  tortious  seizure  by  Newoomb,  and  the 
value  of  the  same  at  the  time  of  the  seizure  constituted  the  amount  of 
the  set-off  against  the  contract  price. 699 

Violation  Of. 

In  as  much  as  Newcomb  was  the  first  to  violate  the  contract,  he  ought 
not  to  be  allowed  to  recover  damages  against  Bartlett  &  Co.,  because 
they   afterwards  declined   to   carry   it   out 699 

Parol  Agreement  Binding. 

W.,  a  remote  aes<ignee  of  Wade,  made  a  parol  agreement  that  if  a  sale 
bond,  taken  by  a  sheriff  in  satisfaction  of  a  judgment  of  Wade,  was 
quashed;  and  Wade  was  compelled  to  refund  any  part  of  same,  that  he 
(W.)  would  pay  the  same  without  suit  to  avoid  costs  and  further  litigation. 
Held,  that  the  promise  was  founded  upon  a  sufficient  consideration,  and 
binding   upon   W 302 

Place  to  Be  Performed — ^Terms  Of. 

A  contract:  'Taducah,  Ky.  *  *  B.  K.  Williams  has  agreed  to  let 
us  take  one- half  interest  in  150  barrels  rectified  whisky  which  he  con- 
tracted for  from  them  Dec.,  1864,  at  $1.82  per  gallon.  *  *  We  are  to 
divide  profits,  *  *  and  to  charge  nothing  for  accepting  or  selling.'* 
This  whisky  was  contracted  for  by  Williams  at  Cincinnati,  to  be  shipped 
on  his  order.  Held^  that  the  meaning  of  the  contract  was  that  the 
whisky  was  to  be  sold  in  Paducah,  the  place  where  the  contract  was  to 
be  performed 439 

Principal  and  Agent— Personal  Responsibility  of  Agent  for  Contract  Made 

.  for  Principal. 

Appellee  as  agent  of  McAlter  '&  Co.,  purchased  tobacco  jfrom  appellant 
agreeing  to  retain  the  tobacco  in  his  possession  as  security  for  the  price 
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OONTRACrrS— Continued. 

due  appellant,  but  afterwards  forwarded  the  tobaooo  to  McAlter  &  Od. 
And  the  appellant  brought  an  action  to  recover  against  the  appellee, 
personally.  Held,  that  the  agreement  to  hold  the  tobacco  as  security  to 
the  appellant  imposed  on  the  appellee  a  personal  obligation  to  hold  it 
mibject    to    the    debt : 45 

Betterment  to  Owner  of  MSne — Duty  of  Lessee. 

It  is  the  duty  of  the  lessee  to  work  a  leased  mine  so  as  not  to  render 
unnecessarily  diffiicult,  the  mining  of  such  coal  as  they  might  choose  or 
be  compelled  to  leave  at  the  expiration  of  their  term 153 

Mistake  in  Lease— EzcepticwB  Reserved— Oorenant. 

A  lease  permitting  the  lessee  to  mine  coal,  but  to  preserve  the  "main 
entry"  by  leaving  pillars  sufScient  on  either  side  to  support  it,  and  with 
"this  exception"  to  remove  all  coal,  etc.,  hdd,  that  the  words  in  the  form 
of  an  exception  amounted  to  a  oov^iant  to  preserve  the  supports  and 
leave  open  the  passage  way  as  much  as  to  preserve  the  entry  itself — 153 

Payments  in  Flactuating  Commodity. 

Entering  into  contract  freely  and  voluntarily  cannot  avoid  same 643 

Sefonnation — ^Mistakes. 

In  order  to  confer  power  on  a  chancellor  to  reform  a  contract,  there 
must  be  fraud  or  mistake,  and  the  one  or  the  other  must  be  charged — 236 

Fraud— Allegations  Of  in  Petition. 

A  charge  in  a  petition  for  reformation  of  a  contract  ''that  some  of  the 
terms  of  the  contract  were  omitted",  is  not  sufficient  allegation  of  fraud 
or  mistake.    236 

Mistakes  Corrected. 

Relief  can  only  be  granted  on  the  ground  of  mistake  in  a  written  in- 
strument when  the  mistake  is  plainly  and  clearly  proved 94 

Same. 

The  instrument  should  be  treated  as  a  full  and  correct  expression  of  the 
intention  of  the  parties,  until  the  contrary  is  established  beyond  reasonable 
controversy W 

Vendor  and  Purchaser— Purchase  Money  Lien— Failure  to  Comply  with  His 

..Part  of  Contract— Rescission.. 

Appellants  sold  to  appellees  a  distillery  on  which  there  was  a  purchase 
money  lien  which  had  to  be  discharged  to  operate  the  distillery.  Appel- 
lants discharged  half  of  this  lien  and  appellees  owed  them  enough  to  pay 
the  balance.  Held,  that  appellees  had  no  right  to  a  resdasion  of  the 
contract  of  purchase,  as  they  could  have  applied  the  amount  they  owed 
to  the  discharge  of  the  balance  of  the  lien 263 

Work  and  Labor— Acceptance  of  Work  Done— Implied  Agreement. 

Where  extra  work  has  been  done  by  a  plaintiff,  which  was  permitted  by 
the  defendant  without  objection,  and  £ux9epted  as  done  in  accordance  with 
his  wishes,  he  will  be  held  liable  therefor,  though  not  provided  for  in  the 
contract  between  the  parties 362 
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corporations. 

£yidence— Action— Notice  Of. 

A  stipulation  in  relation  to  the  certificate  of  the  chairman  of  an  execu- 
tive committee  of  the  truBtees,  Iheld,  aa  relating  to  the  requisite  evidence 
to  authorize  a  recovery,  and  not  as  a  means  of  giving  notice  to  the  obligor 
therein,  preliminary  to  a  right  of  action 283 

Bills  and  Notes— Note  By— When  Individnal  Note  of  Obligors. 

A  note  signed  by  a  corporation,  by  A  and  B,  as  offioers,  but  in  the  body 
of  same  using  the  word  "we,"  held,  to  convey  an  additional  liability  of 
the  officers  signing  same.   . .  * '. 372 

Same — Consideration^ 

A  purchase  of  a  right-of-way  for  a  corporation,  held,  to  be  sufficient 
consideration  to  uphold  a  note  given  by  the  individual  directors  of  the 
corporation.    372 

Stock   Subscriptiona — ^How   Payable.  * 

Articles  of  incorporation  provided  that  stock  subscribed  for  and  closed 
up  before  the  first  election  of  directors  and  officers,  could  be  paid  for  in 
any  species  of  property,  personal  or  real.  Said  payment  to  be  ratified 
afterwards  by  the  offi>cers  of  the  company.  Held,  that  unless  the  pro* 
visions  as  to  the  requisite  amount  of  stock  to  be  subscribed  was  fully 
performed,  no  officers  could  be  elected,  and  any  transfer  of  real  estate 
for  stock  would  be  subject  to  rescission  by  the  vendor 355 

Same— Purchaser  with  Notice. 

A  purchaser  of  such  property,  from  the  company,  with  notice  of  the 
status  of  the  vendor  and  the  company,  and  the  want  of  consideration,  is 
estopped  from  setting  up  claim  to  the  property,  as  against  the  original 
vendor. 355 

Stock  Subscriptions — When  Corporation  Organised. 

A  corporation  charter  provided  that  when  2,000  shares  of  $10.00  each 
were  subscribed  for,  the  stockholders  were  authorized  to  meet  and  elect 
a  Board  of  Directors,  and  officers.  HelS,  that  no  corporate  acts .  could 
be  performed  until  the  requisite  amount  of  stock  had  been,  in  good 
faith,    provided    for 355 

Street  Railway— Power  to  Issue  Notes  for  Damages  for  Negligence 197 

Turnpike  Company— Subscription  to  Capital   Stock— Conditions  as  to  Use 
of  Money  Subscribed. 

Appellee  upon  a  return  of  nulla  bona  on  an  execution  against  the 
Maysville,  &c..  Turnpike  Company  brought  this  suit  in  equity,  making 
appellants  defendants  as  garnishees,  and  calling  on  them  to  state  what 
amount  they  owed  on  their  subscription  to  the  capital  stock  in  the 
company.  They  answered,  and  denied  they  owed  anything,  as  their 
subscription  of  given  amounts  of  stock  were  conditioned  that  it  was 
to  be  laid  out  upon  that  division  of  the  road  on  which  they  lived,  and 
that  the  appellee  was  a  contractor  on  another  division,  and  they  denied 
the  right  to  appropriate  their  subscription  otherwise  than  upon  the  oon> 
dition  set  out.  These  allegations  were  not  denied.  Held,  that  as  the 
road  company  could  not  sue  and  receive  of  the  garnishees  the  amounts 
of  their  various  subscriptions  to  be  laid  out  on  the  other  divisions  of  the 
road,  so  a  contractor  on  such  other  division  could  not  reoover  from 
them 48 
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COSTS. 

Appeal  and  Srror— Successful  Party  Appealing  Must  Pay. 

Where  the  succeseful  party  appeals  alone  he  must  pay  the  cost  of  the 
appeal  on  the  reversal  of  the  case. 3W) 

Credits  Allowed  by  Decree  of  Court  on  New  Trial. 

Such  proceeding  entitles  the  appellant  to  his  costs,  on  a  supplemental 

proceedings    *^ 

Ejectment— Foreclosure— Instructions  as  Ta 

Under  a  prayer  of  a  petition  for  a  judgment  for  land,  and  for  $300.00 
for  being  kept  out  of  land,  an  instruction,  "If  the  jury  find  for  the 
plaintiff  they  may  also  find  for  him  in  damages  the  reasonable  rent  of 
the  land  and  extra  costs  of  prosecuting  this  suit  not  exceeding  $300.00." 
Held,  to  be  improper,  as  no  extra  costs  can  be  allowed,  the  only  costs 
allowable  being  that  incidental  to  the  suit 566 

Against  Defendant  in  Bill  of  Discoyery. 

Where  a  petition,  in  which  several  defendants  are  joined,  merely  calls 
on  one  of  them  to  assert  his  claim  to  the  property,  if  any,  even  though 
no  answer  be  made,  costs  cannot  be  adjudged  against  him 61 

Garnishment— No  Resistanca 

A  garnishee  who  makes  no  resistance  is  not  liable  for  oosU.  A  judg- 
ment for  costs  being  against  the  fund  in  his  hands,  the  costs  are  to  be 

349 
first  deducted  therefrom 

Guardian  and  Ward— Settiement— Dereliction  of  Duty. 

A  father  was  appointed  guardian  for  his  daughter.  After  a  long  penod 
of  time,  during  which  only  one  settlement  was  made,  the  guardian  filed 
suit  to  settle  the  account,  for  the  reason  that  his  ward  refused  to  settie 
with  him.  Held,  not  to  justify  the  entering  of  costs  as  against  the  wart, 
by  reason  of  the  dereliction  of  the  guardian *' 

Judicial  Sales-Consideratlonr-Salc  Bonds-Costs  of  Defending  and  Prose- 
cuting Suit  by  Purchaser. 

The  costs  and  expenses  of  defending  and  prosecuting  suits  after  the 
appellant  purchased  the  land  had  no  connection  with  the  consideration^ 
the  sale  bonds ' 

Judicial  SalM-Bond  of  Purchasers-Remedy  of  Co-Vendee-Actton  by  I^ 
— Costs  of  Defending  Another  Suit. .■■',',' 

FaUure  of  Heirs  to   Allot   Dower-See   "Deeoent   and  Distribution. 

COUNTIES. 

Subscription  to  Capital  Stock  in  Turnpike  Company. 

By  an  act  of  the  General  A«embly,  the  j«dge  of  Nicholas  county  was 
empowered  to  make  subscription  to  the  capital  stock  of  turnpike  com- 
panies, "provided  that  such  subscription  shaU  not  bo  m^e  untd  said 
JLt  shai  be  satisfied  that  an  amount  of  capital  stock  sufltoent  to  ^• 
plete  each  mUe  of  road  to  which  such  county  subecription  appUes  ha.  bea 
token  by  private  subscription."  Held,  that  the  language  of  the  statate 
is  dear/explicit  and  unmistokablo.  It  is  an  ^^^J^^'^  ^:^^J^ 
the  court  shall  be  satisfied  that  the  amount  of  stock  sufficient  with  the 
aid  of  the  county  subscription  to  complete  each  mile  to  which  such  county 
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CX)UNTIES— Oontinued. 
Bubscription    appli«B,    has    been    taken   by    private     subflicription,    before 
«  such  Bubscription  is  valid 684 

COURTS. 
Appeal  from  County  Court  in  All  Proceedings  for  Division  of  Lands — ^Does 
.Not  Lie  to  Court  of  Appeals 646 

Appellate— Cannot  Modify  a  Judgment  At  a  Subsequent  Term 278 

Estates — County  Court  Settlement 

In  the  absence  of  proof,  surcharging  a  county  court  settlement  of  an 
estate,  it  is  prima  facie  evidence  of  its  own  correctness,  and  the  party 
assailing  it  must  overcome  by  proof  .this  presumption  in  its  favor 456 

Bail  Bond— Taken  Before  County  Court. 

Under  Sec.  61  and  67,  and  Sec  80,  Criminal  Code,  the  county  judge  has 
the  right  to  take  a  bail  bond«  when  the  defendant  was  legally  in  custody 
and  charged  with  a  public  offense,  this  right  extending  to  any  time  before 
the  commencement  of  the  first  term  of  the  circuit  court  after  commit- 
ment  I .• 444 

Rules  Against  Sureties  in  Bond — ^Appeal. 

A  rule  to  show  cause  why  sureties  should  not  return  properly  bonded 
by  them,  was  responded  to  by  sureties  that  a  supersedeas  had  been 
executed:  the  rule  was  made  absolute.  Held,  that  as  no  judgment  had 
been  rendered  against  the  sureties,  the  order  making  the  rule  absolute  is 
not  subject  to  adjudication  on  appeal 338 

Duties  Tested  by  the  Records. 

Whether  a  court  performed  its  duty  must  be  tested  by  the  record,  and 
not  by  extraneous  evidence,  and  will  be  presumed  to  have  done  what  the 
law    imperatively    required.    24 

Reasonable  Time  to  Comply  with  Mandate. 

An  opinion  of  the-  Appellate  Court,  revising  a  judgment  below,  implies 
that  the  litigant  shall  have  a  reasonable  time  to  comply  with  the  mandate, 

and  dischaige  the  order 23 

Trover  and  Conversion- Failure  of  Jury  to  Comply  with  the  Law— Cannot 
Assess  Damages. 

In  the  absence  of  a  literal  or  substantial  compliance  with  the  law  on 
the  part  of  the  jury,  the  court  cannot  assess  damages 281 

Judgment — Presumpti(m  of  Correctness. 

The  action  of  a  lower  court  is  presumed  to  be  correct,  until  the  con- 
trary is  made  to  appear,  and  everything  necessary  to  sustain  the  judg- 
ment will  be  presumed  which  is  not  inconsistent  with  the  facts  stated 

in   the   record 328 

Judgment— Final  Appeal— When  Court  Retains  Control  of  Case,  before  Final 
Adjudication— Power  to   Complete  Settlement   of  Estate,   after   Master's 

Report   FUed 545 

Bonds — Supplying  New  Bond  for  Former  One  Burnt — Discretion. 

When  the  burnt  record  of  a  will  and  the  probate  thereof,  is  supplied 
in  the  county  court  by  oral  testimony,  the  same  court  has  jurisdiction 
either  to  supply,  in  the  same  way,  the  executorial  bond,  executed  at  the 
time  of  the  probate,  or  take  a  new  bond,  with  the  same  or  other  sureties. 402 
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COIJRT&— ConthHied. 
Pleading— Filing  Answer  after  Pro  Confesso— Discretion  Of. 

The  refueal  of  a  oourt  to  permit  the  filing  of  an  answer  at  a  sucoeeding 
term  of  court  after  a  pro  confesao  had  been  permitted,  ie  not  an  abuse 
of  discretion  to  authorize  a  reversal 464 

Jurisdiction  After  Fixing  Amount  of  Bail. 

After  hearing  all  evidence,  and  entering  up  its  judgment,  fixing  the 
amount  of  bail,  and  committing  the  accused  to  jail,  the  examining  court 
has  discharged  all  its  duties,  and  its  jurisdiction  terminates  by  operation 

of   law 143 

Same — ^Memorandum  by  the  Court.    » 

Two  days  after  the  examining  trial,  the  court  changed  its  order  of 
bail  by  increasing  the  amount  from  $600  to  $1000.    Held,  to  be  without 

his  jurisdiction  and  without  authority  of  law  or  judicial  warrant 143 

Motion  to  Transfer  Cause — ^Waiver. 

A  motion  to  transfer  a  cause  to  the  equity  docket  is  waived,  where 
at  a  subsequent   term  the   parties  appeared  and  a  jury  sworn  without 

objection  from  either  party 618 

Official  Acts  of  the  Judge. 

In  accepting  a  bail  bond  after  commitment,  the  committing  magistrate 
or  county  judge  acts  as  a  ministerial,  and  not  as  a  judicial  officer,  and  has 
no  power  to  modify  or  revise  such  judgments  or  orders. 143 

Jurisdiction  of  Quarterly  Court. 

A  petition  in  the  circuit  court  on  a  judgment  for  $77.78,  without 
allegations  that  the  defendant  owns  real  estate  in  the  State,  subje<^ 
to  the  debt,  is  erroneous.  The  action  could  only  be  brought  in  the 
quarterly    oourt W 

Jurisdiction — Circuit,  Quarterly— Amount  in  Controversy. 

In  an  action  for  $60.00  actual  damages,  and  $50.00  punitive  damages, 
the  amount  as  a  whole  is  suffiksient  to  give  the  circuit  court  original 
jurisdiction,  under  Sees.   18,  24  and  29,  Qv.  Ck>de. S99 

Trial— Duties  of  Court— Jury. 

Section  34  of  the  Civil  Code  makes  the  jury  the  triers  of  questiMis  of 
fact,  but  it  does  not  take  away  from  the  judge  the  right  to  determine 
whether  or  not  any  fact  conducing  to  establish  the  cause  of  action,  or 
the  grounds  of  defense,  has  been  proved.       This  should  be  determined 

by    his    instructions ^^ 

COVENANT. 

General  Warranty. 

A  covenant  of  warranty  in  a  commissioner's  deed,  made  in  pursuanos  of 

a   decree,   binds   the   constituents   and   their   heirs    as    effectually   as  if 

made  by  them  in  their  proper  person ^ 

Implied  Warranty— B<md  for  Title. 

There  is  no  implied  warranty  by  the  assignor  of  a  bond  for  the  oon- 
veyaiice  of  land. 

Same — Specific  Performance. 

A  holder  of  a  bond  for  title  must  finst  seek,  by  legal  process,  a  otrn- 
veyance  from  the  vendor,  and  if  defeated,  can  have  recourBO  on  the 
assignor  of  the  bond,  but  not  on  implied  warranty  of  title <51 
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COVENANT— Continued. 

Seizure — ^Warranty— Deeds. 

A  deed  reading,  "covenanting  with  the  grantee,  hia  heirs  and  assigns, 
that  the  title  so  conveyed  is  clear,  free  and  unhicumbered,"  and  ''that  he 
will  warrant  and  defend  the  same  against  all  legal  claims  whatsoever," 
^eld^  to  mean  first,  a  covenant  of  seizure,  and  the  second  a  covenant  of 
general    warranty 469 

Same — ^Breach  of  Covenant  of  Seizen — ^Damages. 

An  allegation  and  proof  that  one  half  the  land  so  conveyed  belonged  to 
a  third  party,  and  that  this  title  was  not  in  the  vendor  at  the  date  of 
the  conveyance,  was  at  once  a  breach  of  the  covenant  of  seizen,  and 
damages  for  that  part  could  be  recovered 469 

Same— <;riterion  of  Damages. 

The  criterion  of  damages  would  be  the  one-half  of  the  amount  paid  for 
the  lot,  with  interest,  the  taxes  paid  on  the  property,  and  expenses  of 
recording.    469 

CREDITORS'  SUIT. 

Fraudulent  Conveyance  in  Contemplation  of  Insolvency. 

In  a  suit  to  set  aside  a  conveyance  made  by  on  insolvent,  a  creditor,  who 
from  the  nature  of  the  conveyance,  assisted  in  protecting  himaelf  and 
several  other  preferred  creditors,  by  accepting  the  property  and  paying 
off  the  claims,  merely  substitutes  himself  to  the'  rights  of  such  creditors 
to  the  extent  of  his  payments.  With  no  right  of  priority  over  others  in 
the  subsequent  distribution  of  assets.   67 

Prioxities. 

Where  a  petition  is  filed  in  a  creditors'  suit,  though  after  the  six  months 
limitation*  and  reference  is  made  in  same  to  the  other  suits  then  pending 
for  the  same  relief,  their  rights  can  not  be  defeated  by  the  other  creditors 
dismissing  so  much  of  .their  petition  as  sought  relief  under  the  insolvent 
creditors    act « 500 

CRIMINAL   LAW. 

Appeal— Amount  of  Fine— Jurisdiction. 

The  court  of  appeals  has  no  jurisdiction  in  cases  where  the  penalty  is 
a  fine  of  fifty  dollars  or  lese  and  no  other  punishment 627 

Appeal  and  Error— Juror  Excused — Criminal  Code^  Section  340. 

Interposition  by  the  court,  to  excuse  a  juror,  drawn  on  a  panel,  for.  his 
personal  convenience,  or  for  refusal  to  grant  a  new  trial  for  alleged  bias 
and  misconduct  of  one  of  the  jury,  does  not  constitute  grounds  for 
reversal  of  a  judgment  of  conviction  under  Sec.  340,  Criminal  Code 316 

Evidence — Confession— Competency — ^Admissibility — ^Instmctions. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  confessions  made  alone 
to  one  witness  constitutes  the  weakest  evidenoe  admissible  in  law.  The 
proof  of  confessions  so  made  is  evidenoe  which  should  be  carefully 
scanned;  but  the  confessions  themselves,  if  freely  made,  and  satisfactorily 
proved  are  entitled  to  the  greatest  weight  64^ 

Homicide— Instructions. 

Under  an  indictment  for  voluntary  manslaughter,  an  instruction:   "And 
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CRIMINAL  LAW— Continued, 
they  ought  to  find  him  guilty  of  murder,"  i»  erroneous  in  that  they  ue 
to  assume  that  the  commission  of  a  homicide,  if  willful  and  without  legal 
justification  or  excuse,  is  murder,  although  it  may  have  been  but  man- 
slaughter, if  done  without  malice 315 

Same. 

An  instruction:  "If  they  believe  from  the  evidence  that  N.  made  8.  a 
proposition  to  fight  a  fair  fight,  and  that  S.  accepted  said  proposition 
with  the  intention  to  take  Neal's  life,  when  he  should  thus  become  en- 
gaged, and  did  immediately  afterwards,  in  pursuance  of  said  deadly  pur- 
pose, kill  N.  without  being  under  reasonable  apprehension  of  great 
bodily  danger,  growing  out  of  threats,  or  from  any  other  cause,  they 
ought  to  find  S.  guilty  of  murder,"  is  erroneous,  there  being  no  sufficient 
evidence  of  an  aoeptance,  by  S  of  N's  proposition  to  fight 315 

Homicide-— Murder— Plea  of  Self-defense— Evidence— Instructions. 

When  the  accused  relies  on  a  plea  of  self-defense  and  if  there  is  any 
testimony  tending  to  establish  his  plea,  however  slight,  the  court  should 
give  an  instruction  covering  the  law  of  self-defense 613 

Reasonable  Doubt— Jury  Must  Not  Weigh  the  Svidence. 

The  jury  have  no  right  to  weigh  the  evidence  in  a  criminal  case,  and 
they  have  no  right  to  weigh  the  testimony  of  any  single  witness.  If 
they  have  a  doubt  as  to  the  credibility  of  a  witness  this  doubt  must  be 
resolved  in  favor  of  the  accused 613 

Indictment— Allegation  of  Time. 

An  indictment  for  a  misdemeanor  is  sufficient  if  it  alleges  that  the 
offense  was  committed  in  a  certain  month,  without  giving  the  day  of 
the   month    609 

Indictment — Filing  Away,  Not  Dismissal. 

The  mere  filing  away  of  an  indictment  is  not  a  dismissal  of  the  prose- 
cution     ! 610 

Arrest — ^Bondsman  May  Bliaka 

After  an  indictment  is  filed  away  the  bondsman  of  the  defendant  may 
cause  his  arrest  and  delivery  to  the  jailer  610 

Instructions — ^Misdemeanors. 

In  prosecutions  for  misdemeanors,  as  well  as  felonies,  the  accused 
should  not  be  convicted  on  a  preponderance  of  testimony  if  the  jury  have 
a.  reasonable  doubt  of  the  guilt  of  the  accused 608 

Indictment — ^Law — Question  for  Court. 

It  is  not  necessary  to  allege  in  an  indictment  the  existence  of  the  law 
under  which  it  is  made ;  that  ie  a  question  for  the  court 608 

Same — ^Instructions — ^Reasonable  Doubt. 

An  instruction  by  the  court  on  reasonable  doubt,  which  calls  the  atten- 
tion of  the  jury  to  the  consequence  resulting  from  acquittal  upon  mere 
light  and  technical  doubts,  not  growing  out  of  the  evidence,  does  not  in 

itself  authorize  a  reversal 6^ 

Empaneling  Jury — ^Dismissing  Indictment — ^Bondman  Released. 

A  trial  is  begun  when  the  jury  is  empaneled,  and  if  the  indictment  is 
dismissed  and  resubmitted  to  the  grand  jury,  the  surety  on  the  appear- 
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ance  bond  i»  thereby  released *. 611 

Shooting  at  Another— Indictment— 4Certaint7— Proof  Variance— Description  of 
Person  Injured. 

An  indictment  must  be  direct  and  certain;  first,  as  to  the  party  charged; 
second,  as  to  the  offense  chaiged.  Where  the  offense  involves  the  comh 
mission  of  an  attempt  to  commit  an  injury  to  persons  or  property,  and 
is  described  in  other  respect  with  sufficient  certainty  to  identify  the  act, 
an  erroneous  allegation  as  to  the  person  injured  or  attempted  to  be  injured 
is  not  material.     Where  the  indictment  charges  shooting  at  "A"  and  the 

proof  shows  shooting  at  **B/*  the  variance  is  fatal 622 

Changing  Indictment. 

In  the  present  case  the  attorney  for  the  Commonwealth  attempted  to 
remedy  the  defect  by  entering  upon  the  record  the  real  name  of  the 
party  injured,  which  is  unauthorized 622 

Covenant  of  Warranty— Measure  of  Damages  On— See  "Damages." 

DAMAGES. 
General  Rule. 

Vindictive  or  exemplary  damages  are  such  as  are  given  against  a 
defendant,  who,  in  addition  to  the  trespass,  has  been  guilty  of  acts  of 
outrage  and  wrong  which  cannot  well  be  remedied  in  money 92 

Same — ^Vindictive  or  Exemplary  Damages. 

Such  damages  can  only  properly  be  given  in  cases  of  trespass  or  tort, 
accompanied  by  oppression,  fraud,  malice,  or  negligence  so  gross  as  to 
raise  a  presumption  of  malice 92 

Attachment — ^Damages  for  Wrongful  Suing  Out. 

Recovery  for  the  wrongful  suing  out  of  an  attachment  can  only  be 
had  for  such  damages  as  are  natural  and  proximate.  And  does  not  extend 
to  cover  supposed  losses  sustained  by  a  mere  derangement  of  the  bua- 
iness 97 

Attachment — ^Instruction  as  to  Damages. 

An  instruction  in  an  attachment  proceedings,  to  allow  the  jury  to 
assess  damages  for  any  remote  injury  resulting  from  the  interruption 
of  the  regular  course  of  the  plaintiff's  business,  is  erroneous  and  mis- 
leading  97 

Covenant — When  Action  for  Eviction  Accrues. 

A  judgment,  against  a  vendor,  in  an  action  to  recover  the  land,  ia 
sufficient  evidence  of  eviction,  to  authorize  a  right  of  action  immediately 
for  damages  for  breach  of  covenant 615 

Measure  of — ^Warranty,  Covenant  of. 

Appellees  bought  whisky  barrels,  which  they  knew  were  leaky;  this 
leakage  continued,  without  effort  by  them  to  stop  same,  they  relying  on 
their  general  warranty  as  to  the  perfect  condition  of  the  barrels:  Held 
that  the  criterion  of  damages  only  was  the  difference  between  the  barrela 
furnished  and  those  contracted  for. 414 

Contractors— Breach  of  Contract— Criterion. 

In  ascertaining  the  damages  the  owner  of  a  dwelling  is  entitled  to  by 
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the  refusal  of  a  contractor  to  complete  the  work  on  the  Bamo,  the  criterion 
is  to  ascertain  what  it  would  cost  to  finish  the  house  above  the  contract 
price,  and  if  larger,  the  contractor  would  be  responsible,  but  if  no  more, 
or  less,  the  owner  would  be  entitled  to  only  nominal  damages 3d5 

Same— Breach  of  Covenant  of  Seisen. 

An  allegation  and  proof  that  one  half  the  land  so  conveyed  belonged 
to  a  third  party,  and  that  this  title  was  not  in  the  vendor  at  the  date 
of  the  conveyance,  was  at  once  a  breach  of  the  covenant  of  seizen,  and 
damages  for  that  part  could  be  recovered 409 

Same — Criterion  of. 

The  criterion  of  damages  would  be  the  one -half  of  the  amount  paid  for 
the  lot,  with  interest,  the  taxes  paid  on  the  property,  and  expenses  of 
recording 469 

Same — ^Equity — Rescission. 

A  rescission  under  such  a  deed  could  only  be  asked  for  in  an  equitable 
action,  and  not  in  a  suit  at  law  for  damages 469 

Eminent  Domain — ^Instructions. 

In  estimating  damages  for  land  taken,  the  defendai^ts  are  entitled  to 
be  paid  the  value  to  them  of  the  land  taken,  notwithstanding  any  en- 
hancement in  the  value  of  those  not  taken,  but  the  jury  should  be  in- 
structed, that  in  estimating  the  value  of  the  land  taken,  the  enhanced 
value,  if  any,  to  the  entire  tract,  should  not  be  allowed  to  enter  into 
their  estimate   at   all 495 

Eminent  Domain — Criterion  of. 

R.  assessed  his  land  at  about  $20.00  per  acre.  The  railroad  company 
took  three  acres  and  cut  off  about  fifteen  from  the  main  land.  Hdd« 
that  a  judgment  in  damages  for  $464.00  is  excessive 446 

Same. 

Damages  for  loss  by  removal  of  the  dam,  could  only  be  estimated  from 
the  actual  time  of  its  removal,  and  would  not  affect  the  rent  already 
earned 254 

Mines  and  Mining — Criterion  of. 

As  a  criterion  of  damages,  the  difference  in  the  value  of  the  mines, 
in  the  condition  they  were  restored  to  plaintiff  on  the  oay  the  lease 
expired,  and  what  their  value  would  have  been  in  case  "pillars  sufiSci^it 
to  preserve  and  leave  open"  the  main  entry,  had  ben  left  as  stipulated. 

Same. 

The  enquiry  should  be  confined  to  the  difference  in  value  on  the  day 
the  lease  expired,  and  should  exclude  any  consideration  of  the  value  of 
the  entry  as  a  passage  way  153 

Executions  by  Clerka— Wrongful  Issual  of— See  "Executions." 

Order    of    Delivery — Specific    Personal    Property— For    Detention— Time    of 
Assessment. 

A  fair  and  equitable  construction  for  directions  to  assess  damages  for 
detention  of  personal  property,  requires  that  the  assessment  should 
embrace  the  entire  detention,  preceding  the  trial 251 
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Same — ^Instruction. 

An  in«truetion  predicated  upon  this  rule  ''that  the  jury  should  find 
for  the  plaintifif  damages  for  the  detention  of  the  horse,  for  the  time  so 
detained,  both  before  and  after  institution  of  the  suit/'  held  not 
erroneous 261 

Railroads— Action  Against— See  '^Railroads." 

Sheriff— Failure  to  Return  Execution- Pleadings. 

The  cause  of  action  set  out  in  the  petition  is  the  failure  by  the  sheriff 
and  his  deputy  to  return  the  execution  to  the  office  from  where  it 
issued,  for  thirty  days  after  he  return  day  thereof,  no  damage  beyond 
the  debt  claimed.  Held,  that  30  per  cent  damages  cannot  be  recovered 
on  the  allegations  of  the  petition 206 

Trespass — ^Possession  as  a  Trespass. 

Where  a  railroad  company  claimed  land  in  controversy,  as  a  part  of  its 
depot  grounds,  and  under  such  claim  was  actually,  at  the  time  the  fence 
was  erected,  applying  the  grounds  to  the  general  uses  and  purpose  of 
a  depot,  this  in  law  amounted  to  such  a  possession  as  would  prevent  a 
recovery   for   trespass 471 

DEEDS. 
Cancellation  of  Instruments — ^Inadequate  Consideration — ^Weak  Mental  Con- 
dition. 

Evidence  showed  a  sale  of  26  acres  of  land,  worth  $20.00  per  acre, 
subject  only  to  the  widow's  dower,  and  sale  of  a  life  estate  of  consider- 
able value,  in  consideration  of  a  horse,  diseased,  and  which  shortly  died. 
Held,  that  in  view  of  the  grossly  inadequate  consideration,  the  grantor's 
advanced  age,  distressed  and  weak  mental  condition,  and  being  over- 
reached by  the  grantee,  the  transaction  cannot  be  upheld  by  a  Court  of 
Equity 334 

Covenant — Seiaure— Warranty. 

A  deed  reading  "covenanting  with  the  grantee,  his  heirs  and  assigns, 
that  the  title  so  conveyed  is  clear,  free  and  unincumbered,"  and  "that  he 
will  warrant  and  defend  the  same  against  all  legal  claims  whatsoever," 
held,  to  mean  first,  a  covenant  of  seizure,  and  the  second,  a  covenant  of 
general  warranty. 

Error  in  Description— Differs  from  Patent— Mistake— Penalties. 

The  boundary  of  land  described  in  the  deed  differs  essentially  from 
those  described  in  the  patent,  but  the  size  of  the  tract,  the  water  course 
upon  which  it  lies,  the  land  it  adjoins  and  the  further  fact  that  it  is 
described  as  the  same  land  covered  by  the  patent,  tends  to  establish  the 
conclusion  that  the  intention  was  to  convey  all  the  land  embraced  in 
the   patent 662 

Execution — ^Acceptance. 

Where  a  deed  is  duly  and  legally  executed,  the  law  presumes  that  the 
beneficiary  therein  will  accept  it 326 

Same. 

Execution,  delivery  and  acknowledgment  by  officer  of  bank.  Adverse 
possession    sufficiently    established 579 


730  Index. 

DEEDS—Continued. 
Husband  and  Wife-— Married  Woman's  Contract — Coverture  Removed  Before 
Suit — ^Action  Confirms  Contract. 

Though  a  conveyanoe  made  by  the  husband  and  wife,  be  ineffectual 
to  pass  her  title,  her  prosecution  of  the  action  after  her  disability  of 
coverture  was  removed,  ie  a  confirmation  of  the  contract 282 

Vendor  and  Parchaser— Lien  in— Non-Production  of  Notes. 

Though  a  lien  be  reserved  in  a  deed  for  unpaid  purchase  money,  the 
non-production  of  notes,  or  showing  as  to  their  existence,  for  more  than 
20  years,  held  sufficient  to  authorize  cancellation  of  lien 318 

Lien — ^Reservation  in — ^When  Does  Not  Constitute. 

A  reservation  in  a  deed  of  ''for  and  in  consideration  of  one  dollar, 
and  twenty -five  cents  per  acre,  secured  to  be  paid,  and  '*a  Li<*n  is  reserved 
to  secure  the  purchase  money,"  and  notes  for  a  diiferent  total,  and  bear- 
ing different  dates,  held  not  to  constitute  a  lien  for  the  purchase  money. 
303 

Trusts  Created. 

A  recital  in  a  deed,  which  is  in  fee  simple,  that  the  consideration  of 
$1,700.00  of  the  money  for  the  land  was  an  advancement,  held  not  evi- 
dence sufficient  to  create  a  trust  in  the  land,  or  the  money,  for  the  benefit 
of  the  wife  of  the  vendee.. 479 

Vendor  and  Purchaser— Lien  For  Purchase  Money— Recitals  m. 

The  recital  in  a  deed,  is  that  said  land  sold  "for  the  sum  of  $1700.00 
to  be  paid  in  hand,  the  receipt  of  which  will  be  fully  acknowledged,  when 
the  above  amount  is  fully  paid  to  the  order  of  the  first  note." 

The  vendor  caused  his  vendees  to  execute  to  Ferguson  this  joint  note 
for  the  sum  of  $1088.44,  and  to  Denny,  the  appellant,  their  ioint  note  for 
$300.00.  Denny  brought  this  action  on  his  note  seeking  a  purchase  money 
lien  on  the  land.  Held,  that  neither  the  letter  nor  the  spirit  of  the  statute, 
giving  vendors  a  lien  for  purchase  money  on  land  sold,  was  complied  wiUi 
in  the  execution  of  the  conveyance   187 

Vendor  and  Purchaser— Courts  Correction  of  Error  in. 

After  title  to  land  sold,  has  been  corrected  by  court  proceedings,  it  is 
not  error  to  require  the  vendor  to  convey  the  land,  acknowledge  the 
deed,  and  deposit  same  for  record,  instead  of  first  producing  it  to  the 
court    for    inspection ^ 

Void-^Infelidty  of  Grantor. 

A  deed  was  given  a  brother  to  the  undivided  one  half  interest  in  land 
descending  to  a  sister,  the  latter  of  whom  was  proven  at  the  time  to 
have  been  irrational.  The  deed  recited  love  and  aflfection,  and  to  carry 
out  the  wish  of  their  father.  In  a  subsequent  suit  by  the  grantors- 
children  to  vacate  same,  by  reason  of  their  mother  being  of  unsound 
mind,  it  is  held,  that  the  deed  wae  void,  as  not  being  the  deliberate  act 

OR* 

of  a  discrete  and  intelligent  person. **'" 

DEPOSITIONS. 

Exceptions — Retaking. 

Where  a  right  to  retake  depositions  is  granted,  the  former  having 
been  suppressed  on  the   ground   of   having  been  taken  before  the  time 
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allowed  by  law,  exceptions  sustained  thereto,  held  to  be  a  mere  irregu- 
larity, which  was  cured  by  the  retaking  of  the  depositions  308 

Exceptions— When  to  be  Made. 

Exceptions  to  deposit idns  must  be  noted  and  filed  before  the  com- 
mencement of  the  trial j644 

Same. 

Exceptions  made  before  the  examiner  will  not  be  considered,  except  so 
far  as  it  may  affect  the  competency  of  the  witness,  and  such  exceptions 
may  be  made  by  motion  at  the  trial 644 

Svidence— Affidavit  to  Suppress. 

A  motion  was  made  to  suppress  a  deposition  and  in  support  of  same, 
an  affidavit  was  made  by  the  attorney  that  he  was  present  when  the 
deposition  was  given,  that  on  the  conclusion  of  examination  for  appellee, 
the  witness  refused  to  be  cross-examined,  and  was  encouraged  in  this 
refusal  by  counsel  for  appellees.  Held,  in  the  absence  of  any  conflicting 
proof  as  to  the  taking  of  the  deposition,  it  was  error  for  the  court  to 
refuse  the  affidavit  to  be  read  as  evidence,  and  not  to  suppress  the 
deposition 414 

May  be  Used  by  1)he  Adverse  Party,  Though  Suppressed. 

The  deposition  of  a  witness,  though  suppressed  on  exceptions,  may 
be  used  by  the  adverse  party  to  contradict  any  sworn  statement  he  may 
make  in  the  cause  during  its  progress 147 

Provisions— Presence  of  Sxaminer. 

The  failure  of  an  examiner  to  state  that  the  depositions  of  the  witnesses 
were  subscribed  by  them  in  his  presence  is  error,  authorizing  a  reversal. 516 

DESCENT  AND  DISTRIBUTION. 

Ancestor's  Debts — ^Interest — ^Absolute  Title. 

By  the  statute  in  force  at  the  death  of  the  ancestor,  his  heirs  took  the 
absolute  title  to  the  land,  subject  to  be  charged  with  the  debts,  but  were 
not  liable  for  interest. . . . , 674 

Sight  of  Contest. 

The  heirs  of  the  decedent,  not  being  concluded  by  the  judgment  against 
the  administrator  nor  bound  thereby,  have  the  right  to  controvert  the 
justice  of  the  claim  against  their  ancestor,  and  to  enable  them  to  do 
this,  the  same  must  be  made  the  foundation  of  the  action 34i5 

Executors     and     Admini8trator»— Decedents     Estate — Settlement— Preferred 
Claims — ^Loss  of  Security. 

The  decedent  has  pledged  fifty  hogsheads  of  tobacco  to  secure  a  debt 
of  $6000.00.  The  tobacco  was  worth  a  much  larger  sum  than  that  for 
which  it  was  pledged,  and  the  executrix  being  desirous  to  redeem  it,  and 
to  ship  it  to  a  foreign  market,  drew  a  sterling  bill  of  exchange  on  Gilliott 
&  Co.  Consignees  in  the  city  of  London,  for  over  $8000.00  which  she 
sold  to  appellant  and  with  a  part  of  the  proceeds  redeemed  the  tobacco. 
The  tobacco  was  destroyed  by  fire  in  transit,  and  became  a  total  loss 
to  decedents  estate.  The  bill  was  protested  for  non-payment.  In  the 
suit  to  settle  decedents  estate  the  appellant  claimed  that  its  debt  con- 
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atituted  a  piu-t  of  the  necessary  expenses  of  administration. 

Held,  that  a  debt  thus  created,  and  apparently  secured,  should  not  be 
treated  as  a  preferred  debt  after  the  loss  of  the  security,  to  the  injury 
of  other  creditors.    It  cannot  be  considered  as  a  debt  created  in  the  ad- 

ministration  of  the   estate 258 

Dower  and  Curtesy— Sale  Before  Allotment. 

Before  assignment  of  a  widow's  dower  she  has  such  an  interest  in  her 
deceased  husband's  estate  which  is  the  subject  of  bargain  and  sale,  Hke 

any   other   inchoate   interest   in   realty 67 

Same — Husband  and  Wtf  e. 

The  wife  can  pa«8  such  an  interest  by  deed,  and  her  creditors  can  have 

the  dower  allotted  and  subject  same  to  their  claims 67 

Death-^Subsequent  Legislation. 

The  right  of  the  widow  and  heirs  in  and  to  the  estate  of  the  decedent 
vested  in  them,  at   his  death,  and  no  subsequent  legislation  can  divest 

them  of  the  interest  they  acquired 65? 

Dower— Failure  of  Heirs  to  Allot  Cost. 

It  is  the  duty  of  heirs  to  have  the  widow's  dower  allotted  her  and  upon 
their  failure  to  do  so,  it  was  right  and  proper  for  her  to  institute  pro- 
ceedings against  them,  for  that  purpose,  and  the  cost  of  such  a  proceeding 
must  be  paid  by  the  heirs. 653 

Education  of  Children— Devisees. 

A  testator  devised  his  estate  to  his  wife  in  trust  for  herself  and  children. 
One  of  the  children  devised  her  share  to  a  society.  Held,  that  the 
mother  would  be  entitled  to  use  the  proceeds  of  the  estate  and  portions 
of  same,  if  necessary,  to  the  education  and  maintenance  of  the  children, 

and  the  society  could  only  come  in  for  their  share  of  the  residue 481 

Devise  in  Fee  Simple. 

A  devise  in  real  and  personal  estate  to  children  in  fee,  is  not  mede 
defeasible  by  the  declaration,  "should  either  of  my  childron  die  without 
children,  the  surviving  children  to  inherit."    It  is  not  a  limitation  of  the 

title  or  a  restraint  on  the  jus  disperendi 77 

Division  Among  Heirs— Acceptance. 

Where  there  has  been  a  division  among  heirs  of  an  estate  left  by  the 
testator,  and  each  party  took  and  enjoyed  his  pro  rata,  a  subsequent 
action  to  set  same  aside  by  one  of  them,  with  no  oflfer  to  refund  the 
money  received,  or  beneficial  interest  derived  by  virtue  of  the  agreement 
of    division,    cannot    be    maintained 456 

Heirs — ^Action  Against  Administrator. 

Under  provisions  of  sec.  10,  ch.  40,  Rev.  St.,  an  action  cannot  be 
maintained  against  the  heirs  of  a  decedent,  upon  a  decree  rendered 
against  the  administrator  alone,  but  must  be  based  upon  the  original 
liability  of  the  decedent 344 

Inheritance  by  Husband  on  Death  of  Devisee. — See  "Wills." 

Legacy — Sale — Unfair  Advantage. 

When  a  legatee  sought  out  and  induced,  through  her  agent,  the  sale 
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of  her  legacy,  though  for  a  grosely  inadequate  amount,  such  sale  will  not 
be  disturbed  in  the  absence  of  fraud 868 

Legatees'  Disability. 

Executors,  having  the  control  of  the  funds  necessary  to  educate  a  tes- 
tator's children,  are  the  sole  judges  of  whether  any  of  them,  by  habits 
of  dissipation,  would  not  be  entitled  to  a  distribution  of  assets 321 

DOWER. 
See  "Husband  and   Wife." 

EJECTMENT. 

WiUsy  Powers  of  Attorney  and  Title  Bonds  Admissible  as  Evidence. 

In  an  action  of  ejectment,  wills,  powers  of  attorney  and  title  bonds 
are  admissible  as  evidence  for  the  purpose  of  showing  that  the  party  offer- 
ing them  claimed  under  those  to  whom  the  land  in  controversy  was 
patented ~. 194 

Land — ^Disputed      Line — ^Adverse      Poasession— Compromise — Surrender      of 
Possession. 

When  two  persons  are  claiming  the  poseession  of  land  to  a  line  of 
doubtful  location,  upon  agreement  as  to  the  true  location  of  the  line, 
each  to  surrender  to  the  other  whatever  possession  they  may  have  had 
beyond  the  line  so  agreed  upon 189 

Foredosmre — ^Instractions  as  to  Costs. 

Under  a  prayer  of  a  petition  for  a  judgment  of  land,  and  for  $300.00 
for  being  kept  out  of  the  land,  an  instruction,  "If  the  jury  find  for  the 
plaintiff  they  may  also  find  for  him  in  damages  the  reasonable  rent  of 
the  land  and  extra  costs  of  prosecuting  this  suit  not  exceeding  $300.00." 
Held,  to  be  improper,  as  no  extra  costs  can  be  allowed,  the  only  costs 

allowable  being  that  incidental  to  the  suit i566 

ELECTIONS. 

Officers — Rejection  of  Vote— Error — Not  Responsible— Construction  of  Law. 

The  constitutionality  of  a  law  enacted  by  the  Legislature  is  a  judicial 

question  to  be  determined  by  the  courts,  and  the  judges  of  an  election  are 

not  called  upon  to  decide  the  question 619 

Proof  of  Vote.     . 

Upon  identification  of  one,  who  voted  at  a  certain  precinct,  it  is  proper 
to  permit  the  poll  books  to  be  read  as  evidence  to  the  jury  to  show  that 
his  vote  was  recorded  and  counted 672 

Residence. 

The  statute  on  "residence",  of  one  claiming  the  right  to  vote,  is  the 
place  where  the  family  of  a  married  man  resides,  unless  such  residence 
is  for  a  temporary  purpose  only.  If  the  family  is  permanently  at  one 
place,  and  he  transacts  business  at  another,  the  former  shall  be  his 
residence 572 
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EMINEa^  DOMAIN. 
Criterion  of  Damages. 

R.  assessed  his  land  at  about  $20.00  per  acre.  The  railroad  company 
took  three  acres  and  cut  off  about  fifteen  from  the  main  land.        Hdd, 

that  a  judgment   in  damages   for  $464.00  is   excessive 446 

Damages — Instructions. 

In  estimating  damages  for  land  taken,  the  defendants  are  entitled  to 
be  paid  the  value  to  them  of  the  land  taken,  notwithstanding  any  ea- 
hanoement  in  the  value  of  those  not  taken,  but  the  jury  should  be  in- 
structed, that  in  estimating  the  value  of  the  land  taken,  the  enhanced 
value,  if  any,  to  the  entire  tract,  should  not  be  allowed  to  enter  into 
their   estimate  at  all 445 

Set-off. 

Speculative  advantages  or  disadvantages,  independent  of  the  intrinsic 
value  of  the  property  from  the  improvements,  are  a  matter  of  set-off 
against  each  other,  and  do  not  affect  the  dry  claim  for  the  intrinsic 
value   of   the   property   taken.    71 

Just  Compensation. 

As  the  owner  of  the  land  has  the  right  to  demand  pay  for  that  taken, 
notwithstanding  that  the  use  to  which  it  may  be  put,  may  greatly 
enhance  the  value  of  the  remaining  land,  he  cannot  be  allowed  to  avail 
himself  of  this  enhancement  to  increase  the  value  of  that  for  which 
the  public  is  required  to  pay 71 

Railroads— Danuiges  for  Taking  Property  for  Right  of  Way— Rule. 

In  an  eminent  domain  proceeding  for  damages  for  taking  property  by 
a  railroad  company,  no  fact  which  does  not  certainly  and  absolutely 
have  the  effect  of  causing  an  immediate  and  definite  depreciation  of 
value   shall   be   taken   into   consideration 71 

EQUITY. 

Annulment  of  Judgment  in  Ordinary  Action. 

A  ppooeeding  in  equity  cannot  be  maintained  to  annul  a  judgment  in 
an  ordinary  action,  for  a  defense  not  discovered  since  the  rendering  of 
of  the  judgment,  but  of  which  the  plaintiff  was  fully  aware 146 

Sale  of  Infants'  Land  with  a  Contingent  Interest. 

A  petition  for  the  sale  of  an  infant's  land,  in  which  there  is  a  contingent 
remainder  interest,  must  allege  that  the  interests  of  the  claimants  of  the 
future  estate  would  be  beet  subserved  by  the  sale  of  the  entire  and 
absolute  title  to  the   property ' 80 

Judicial  Sale— Purchaser  Not  Bound  to  Perform. 

A  purchaser  of  such  an  interest,  unless  the  requirements  are  complied 
with,  would  not  be  bound  to  complete  his  purchase W 

Right  of  Co-Owner  to  Improvements — Substitution  of  Creditors. 

Equity  will  give  a  co-owner  a  right  in  a  partition  proceeding,  to  the 
exclusive  use  of  valuable  and  lasting  improvements  made  thereon,  and 
the  creditors  of  such  owner  would  be  subrogated  thereto W 

Same. 

This  oould  not  be  defeated  because  the  co-owner  had  used  the  whole  in- 
terest, without  payment  of  a  rental.     The  other  owners  oould  only  prove 
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EMINENT  DOMAIN— Continued, 
their  claims  in  the  proceeding,  like  other  creditors 67 

Judgment — Enfarcement. 

Tn  an  equitable  action  to  enforce  a  judgment,  the  action  becomes  a 
binding  obligation  against  the  defendants  from  the  date  of  their  answer 
admitting    liability 369 

Partnership— Settlement — Conclusive  as   to   Anteiior   Transactions. 

In  the  absence  of  fraud  or  mistake  in  a  settlement  made  by  partners 
themselves,  and  not  waived  or  abandoned  by  them,  a  court  of  equity  will 
commence  with  it,  in  proceeding  to  state  an  account  between  them,  and 
regard  it  as  conclusive  of  all  antecedent  transactions  appearing  to  have 
been    embraced   therein 229 

Same— Rescission. 

A  rescission  under  such  a  deed  could  only  be  asked  for  in  an  equitable 
action,  and  not  in  a  suit  at  law  for  damages 469 

ESTATES.  5 

Assignment  of  Interest — ^Legitimate  Subject  of  Bargain  and  Sale. 

The  claim  of  Amos  Wool  to  a  portion  of  Katy  Wool's  estate  which  he 
was  seeking  to  establish  by  impeaching  her  will,  was  a  legitimate  subject 
of   bargain   and   sale 267 

County  Court  Settlement. 

In  the  absence  of  proof,  surcharging  a  county  court  settlement  of  an 
estate,  it  is  prima  fade  evidence  of  its  own  correctness,  and  the  party 
assailing  it  must  overcome  by  proof  this  presumption  in  its  favor 466 

Division  Among  He&rs — ^Acceptance. 

Where  there  has  been  a  division  among  heirs  of  an  estate  left  by  the 
testator,  and  each  party  took  and  enjoyed  his  pro  rata,  a  subsequent 
action  to  set  same  aside  by  one  of  them,  with  no  offer  to  refund  the 
money  received,  or  beneficial  interest  derived  by  virtue  of  the  agreement 
of  division,  cannot  be  maintained 456 

Dower — Fee  SimpU 

The  acceptance  of  a  vendee,  of  a  husband's  conveyance,  while  having 
the  effect  to  estop  the  purchasers  vendees  from  denying  the  husband  had 
title,  it  cannot  be  construed  into  an  admission  that  he  held  such  an  estate 
in  the  land  as  will  entitle  his  surviving  wife  to  dower,  without  proof  by 
her  that  he  was  seized  and  possessed  of  the  land  in  fee  simple 569 

Estates — ^Tail — ^Devis^— Miutual  Exchange. 

A  devise  of  lands  was  made,  in  trust  for  the  devisees  and  their  children 
during  their  lives,  with  power  of  sale  by  the  trustee  for  re- investment,  etc.. 
Held,  to  authorize  a  mutual  exchange  of  the  separate  interests  between 
the  devisees 363 

Same — ^Re-Investment. 

A  re- investment  of  a  surplus  for  one  of  the  devisees,  through  her  husband, 
as  trustee,  held  not  improper 363 

Mortgages— Priority— Lien  of  Heirs  in  Estate. 

A  mortgagee  can  acquire  no  greater  right  by  his  mortgage  and  fore- 
closure than  the  mortgagor  had,  and  a  sale  under  the  mortgage  will  not 
affect  the  right  of  distributees  to  a  recovery  out  of  the  land  of  overplus 
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paid  to  the  mortgagor  through  a  mistake  of  the     oommiseioner,  aa  his 

distributable  portion 478 

Same. 

The  purchaser  at  the  mortgage  sale  acquired  no  title,  legal  or  equitable, 
as  would  deprive  the  distributees  of  their  right  to  enforce  against  the 
mortgaged  property  their  judgment  obtained  to  recover  back  the  overplus 
paid  the  mortgagor  by  the  mistake  of  the  commissioner 473 

ESTOPPEL. 
Appeal  and  Error. 

The  errors,  if  any  exist,  in  the  judgment  in  favor  of  the  appellant  against 
White,  which  is  not  appealed  from,  do  not  result  from  anything  in  the 
pleadings  or  preparation  of  the  case,  which  could  operate  to  estop  the 
appellant  from  seeking  a  reversal  of  the  judgment,  so  far  as  it  directs  the 
payment  of  the  claim  of  WSggleworth  against  the  appellant 291 

Corporations — Stock  Sab8cription»— How  Payable. 

Articles  of  incorporation  provided  that  stock  subscribed  for  and  closed 
up  before  the  first  election  of  directors  and  officers,  could  be  paid  for  in 
any  species  of  property,  personal  or  real.  Said  payment  to  be  ratified 
afterwards  by  the  officers  of  the  company.  Held,  that  unless  the  pro- 
visions a«  to  the  requisite  amount  of  stock  to  be  subscribed  was  fully 
performed,  no  officers  could  be  elected,  and  any  transfer  of  real  estate 
for  stock  would  be  subject  to  rescission  by  the  vendor 355 

Same— Pnrchaaer  with  Notice. 

A  purchaser  of  such  property,  from  the  company,  with  notice  of  the 
status  of  the  vendor  and  the  company,  and  the  want  of  consideration,  ii 
estopped  from  setting  up  claim  to  the  property,  as  against  the  original 
vendor.  355 

Ezecntors— Administrators— Distributee— Overpayment— Motion. 

Where  an  administrator  overpays  a  distributee,  pendente  lite,  a  rule  for 
for  restitution  of  property  is  the  proper  remedy 282 

Husband  and  Wife— -Coverture— Conveyance  of  Wife's  Land  Must  Be  Szecated 
in  Compliance  with  the  Statute— Acquiescence  in  Act  of  Husband—Fraud— 

Equity. 

The  appellants  were  both  feme  covert  when  the  sale  of  thar  land  took 
place.  Neither  their  execution  of  the  power  of  attorney,  nor  their  mere 
acquiescence  in  the  acts  of  their  husbands  can  have  the  effect  of  estopping 
them  from  asserting  title  as  against  their  husband's  vendees.  Feme  coverts 
can  only  divest  themselves  of  their  title  to  real  estate  in  the  mode  pre- 
scribed by  law,  and  to  make  informal  or  imperfect  conveyances  operate 
against  them,  as  estoppels  would  break  down  all  the  safe-guards  by  whidi 
the  law  surrounds  them.  Held,  that  whilst  married  women  cannot  be 
allowed  to  take  advantage  of  their  coverture  to  commit  frauds,  they  can 
even  in  a  court  of  equity,  avoid  a  conveyance  not  made  and  executed  in 
substantial  compliance  with  the  statute 284 

Infants— New  Promise. 

A  new  promise  by  an  infant,  to  pay  a  note,  in  the  absence  of  false 
statements  relative  to  the  note,  or  the  age  of  the  promissM',  does  not 
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ESTOPPEL^-Oontinued. 
constitute  an  estoppel  by  anything  said  or  done,  from  making  a  defense 

on  the  ground  of  infancy 346 

Infants — ^AYOiding  Deed. 

Infants  who  executed  a  deed  of  conveyance  before  they  became  21  yean 
of  age,  are  not  estopped  from  avoiding  same  after  they  become  of  age..  .391 
Judicial  Sale^Act  of  Claimant. 

Though  a  sheri£f,  at  a  judicial  sale,  by  reason  of  failure  to  enter  proper 
credit  of  full  payment  made  by  judgment  debtor,  sold  more  land  than 
necessary,  the  debtor,  not  using  ordinary  diligence,  for  more  than  a  year 
to  discover  thie  fact,  induced  defendant  to  purchase  the  land  .so  sold  from 
the  assignee  of  the  execution  purchaser.  Held,  to  estop  plaintiff  from 
asserting  claim  with  or  against  such  purchaser 463 

EVIDENCE. 
Abatement — ^Another  Suit  Pending. 

Evidence,  in  the  form  of  a  record  of  another  suit  pending  in  a  different 
State,  between  the  litigants,  cannot  be  offered,  where  no  allegations  of 

same  are  set  out  in  the  pleading. 338 

Accounts— Acceptance  of  Note  aa  Payment — ^Best  Evidence. 

For  an  acoocunt  of  M.  a  creditor  accepted,  through  his  agent,  the  note 
of  v.,  giving  the  following  receipt:  "Received  J.  T.  Vanarsdales  note  one 
day,  date,  for  above  amount  being  in  full.  R.  M.  Bishop  Ai  Co.,  H.  C.  T." 
In  an  action  against  M.  on  the  account,  held,  the  receipt  was  the  best 
evidence  of  the  acceptance  of  the  note  in  full  payment .570 

Assault  and  Battery— Witnesses — ^Proper  Questions. 

In  an  action  for  assault,  the  following  question  was  submitted  in  justi- 
fication: "Was  there  any  agreement  between  your  mother  and  plaintiff, 
when  she  consented  to  send  you  to  school  to  plaintiff,  as  to  whether  he 
was  to  whip  you  or  not?"  Held,  not  competent  evidence,  as  it  is  not 
stated  the  alleged  promise  was  made  at  the  time  the  contract  was  made 
to  send  the  daughter  to  school,  or  that  it  constituted  any  part  of  the 

contract 636 

Bills  and  Notes—Debt  of  Different  Character. 

This  action  was  founded  on  the  alleged  non-payment  of  a  bill  of  exchange 
drawn  by  Ross  and  accepted  by  Burk.  Held,  that  proof  of  a  different  debt 
was  not  competent 294 

Proof— Action  on  Joint  Note  of  Husband  and  Wife. 

In  an  action  on  the  joint  note  of  husband  and  wife,  it  devolves  on  the 
party  seeking  to  charge  the  wife's  estate  therewith,  to  repel  the  pre- 
sumption that  the  debt  is  that  of  the  husband  alone,  by  a  direct  averment 
of  the  necessary  statutory  facts  to  bind  the  wife 309 

Action,  Notice  Of — Corporation. 

A  stipulation  in  relation  to  the  certificate  of  the  chairman  of  an  execu- 
tive committee  of  the  trustees,  held,  as  relating  to  the  requisite  evidence 
to  authorize  a  recovery,  and  not  as  a  means  of  giving  notice  to  the 
obligor  therein,  preliminary  to  a  right  of  action 283 

Proving  Terms  of  Written  Agreement— Bills  and  Notes. 

It  is  not  erroneous  to  allow  the  introduction  of  parol  evidence  to  prove 
that  notes   given  for  an  omnibus  with  which  to  operate  a  mail   route, 
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failed  of  consideration,  in  that  the  mail  contract  thus  transferred  was  not 

renewed  according  to  the  contract 110 

Same. 

It  may  be  prored  that  the  agreement  itself  constituted  part  of  the 

consideration  of  the  note  contemporaneously  executed 110 

Boundaries— Division  Line^-Agreed  Division. 

A  compromise  line,  used  by  both  claimants,  held,  best  evidence  of 
boundary 541 

Compromiae,  Not  Accepted. 

The  proposition  of  an  administrator,  for  a  compromise  of  a  less  sum 
than  the  amount  of  his  claim,  which  was  not  accepted,  is  not  condusive 
against  him  and  should  not  be  offered  in  evidence  aa  such. 219 

New  Trial — Conflicting  Evidence— Preponderance— Second  Verdict. 

Although  conflicting  evidence  may,  when  carefully  scrutinized,  pre- 
ponderate against  it,  a  second  verdict  will  not  be  set  aside  on  that 
account '..119 

Idem  Sonansc 

Depositions  in  another  suit  were  offered  as  evidence,  in  which  "Bums 
M.  Walker'',  as  a  defendant  testified,  and  was  sought  to  be  used  in  this 
suit  wherein  *'B.  M.  Walker"  was  a  plaintiff,  to  prove  his  contradictory 
statements.  Held,  that  the  presumption  of  identity  arising  from  the  oo- 
inddenoe  of  names,  in  the  absence  of  any  evidence  to  repel  it,  was  prima 
fade  suffident  as  a  slight  evidence  of  identity 151 

Ciiminal  Law — Confession — Competency — ^Admissibility — ^Instmctions. 

It  is  not  error  to  refuse  to  instruct  the  jury  that  confessions  made  alone 
to  one  witness  constitutes  the  weakest  evidence  admissible  in  law.  The 
proof  of  confessions  so  made  is  evidence  which  should  be  carefully  scanned; 
but  the  confessions  themselves,  if  freely  made,  and  satisfactorily  proved, 

are  entitled  to  the  greatest  weight 640 

Declarations  Admissible,  Made  at  Time  of  Transaction. 

Declarations  made  at  the  time  of  the  transaction,  and  expressive  of  its 
character,  motive  or  object,  are  regarded  as  verbal  facts,  indicating  a 
present  purpose  and  intention,  and  are  therefore  admitted  in  proof  like 

any  other  material  facts 284 

Deposition— May  Be  Used  by  the  Adverse  Party,  l^ough  Suppressed. 

The  deposition  of  a  witness,  though  suppressed  on  exceptions,  may  be 
used  by  the  adverse  party  to  contradict  any  sworn  statement  he  may 
make  in  the  cause  during  its  progress 1*7" 

Depositions — ^Affidavit  to  Suppress. 

A  motion  was  made  to  suppress  a  deposition,  and  in  support  of  same, 
an  affidavit  was  made  by  the  attorney  that  he  was  present  when  the 
deposition  was  given,  that  on  the  conclusion  of  examination  for  appellee, 
the  witness  refused  to  be  cross-examined,  and  were  encouraged  in  this 
refusal  by  counsel  for  appellees.  Held,  in  the  absence  of  any  conflicting 
proof  as  to  the  taking  of  the  deposition,  it  was  error  for  the  court  to 
refuse  the  affidavit  to  be  read  aa  evidence,  and  not  to  suppress  the 
deposition  *** 
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EVIDENCE-- Oontinued. 
Batry  on  Books  Made  by  Employee. 

Entries  by  an  employee  made  on  the  books  kept  by  him  can  be  used  to 
establish  a  liability  for  an  increase  in  salary  given  him  by  his  employer.  .31 
Ejectment— -Wills,  Powers  of  Attorney  and  Title  Bonds  Admissible: 

In  an  action  of  ejectment,  wills,  powers  of  attorney  and  title  bonds  are 
admissible  as  evidence  for  the  purpose  of  showing  that  the  party  offering 
them  claimed  under  those  to  whom  the  land  in  controversy  was 
patented , 104 

Statement  of  Wife  Not  Competent  Against  Husband. 

The  wife  is  not  competent  to  testify  against  her  husband,  and  her 
admissions  or  statements  will  not  be  admitted  as  evidence  against  him..  .606 

Identification — Sufficiency— Proof. 

It  is  a  sufficient  identification  of  money  placed  in  an  envelope  to  keep, 
that  certain  money  was  found  in  said  envelope,  corresponding  in  amount. 
The  onus  was  not  on  the  claimants  to  establish  that  the  notes  found  are 
the  identical  notes  delivered.  Those  denying,  must  establish  that  they 
are  not 426 

Facts  de  Hors  an  Entry  Under  a  Patent 

Where  it  appears  upon  the  face  of  a  patent  that  it  is  illegal,  it  may  be 
considered  null  and  void,  but  evidence  of  a  fact  de  hors  the  patent  is 
admissible  in  a  collateral  proceeding  to  avoid  or  defeat  it 36 

Must  Illustrate  Issue. 

Evidence,  unless  it  illustrate  some  issue  made  by  the  pleadings,  is  not 
allowable   in  judicial   proceedings 241 

Allegations— Proof. 

Without  allegations  of  a  breach  of  agreement,  the  most  positive  and 
direct   proof  is  unavailing.    ,  .s 241 

Pleading — ^Amended  Answer— Ne^y  Discovered  Evidence. 

Amended  answer  examined,  and  held  not  to  disclose  facts  sufficient  to 
authorize  a  new  trial,  nor  defects  in  pleading  made  good  by  new  proof 
offered,  a  lack  of  diligence  being  shown  by  one  of  the  defendants....  .447 

New  Trial— Weight  of  Evidence— Newly  Discovered  Evidence. 

The  verdict  of  a  jury  will  not  be  set  aside  unless  it  is  palpably  againist 
the  weight  of  the  evidence.  Newly  discovered  evidence,  which  is  merely 
cumulative,  is  not  sufficient 611 

Parol,  to  Contradict  Writing. 

Where  an  answer  denies  that  the  writing  sued  on,  had  any  legal  or 
binding  force,  and  such  defense  is  relied  on,  parol  evidence  as  to  the  terms, 
etc.,  of  the  writing  are  admissible 406 

Statute  of  Frauds— Resulting  Trust— Parol. 

After  the  second  husband  possessed  himself  of  his  wife's  money  he 
purchased  other  land  with  it  and  took  the  deed  to  himself,  and  it  recited 
that  he  paid  the  consideration,  showing  that  he  had  appropriated  the 
money  and  made  the  purchase  to  his  own  aooount.  Held,  that  after  the 
contract  was  thus  completed  and  aoquieeoed  in  for  more  than  twenty 
years,  parol  proof  of  admission  by  the  husband  that  he  had  purchased 
the  land  for  his  wife,  and  to  set  up  a  resulting  trust  is  inadmissible. 
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EVIDENCE— Continued. 
Such  evidence  is  inconaistent  with  the  deed,  and  if  peimitted  to  prevail 
would  be  to  violate  the  statute  of  frauds 201 

EXCEPTIONS,   BILL   OF. 
Appeal  and  Brror—- Statement  of  Qerk  Not  SufScient 

A  mere  statement  of  the  derk  that  the  paper  copied  in  the  record  is  the 
amendment  offered  and  rejected  by  the  court  is  not  sufficient  to  identify 

it.    It  should  have  been  incorporated  in  a  bill  of  exceptions 675 

Order  Piling  Omitted— Nunc  Pro  Tunc  Order. 

The  bill  of  exceptions  was  signed  by  the  judge  at  the  term  during 
which  the  judgment  was  rendered  and  the  motion  for  a  new  trial  overruled. 
It  was  then  mad«  part  of  the  record,  but  the  clerk  omitted  to  make  an 
order  filing  it.  Held,  that  it  was  proper  for  the  appellant  at  the  next 
term,  upon  notice  to  the  adverse  party,  by  motion  to  have  an  order  Nunc 

Pro  Tunc  entered  noting  the  filing 664 

Verdict  Contrary  to  Evidence. 

In  the  absence  of  a  statement,  in  a  bill  of  exceptions,  that  it  contained 
all  the  Evidence  heard  on  the  trial  in  behalf  of  both  parties,  the  court 
of  appeals  will  not  reverse 624 

Tima  to   File— Extension. 

The  judge,  during  a  term  in  which  the  judgment  was  rendered,  gave  the 
appellant  until  the  third  day  of  the  next  term  to  file  the  bill  of  ex- 
ceptions, which  was  the  proper  time  to  file  it 626 

EXECUTORS  AND  ADMINISTRATORS. 
Decedent's  Estate — Settlement—- Preferred  Claims— Loss  of  Security. 

The  decedent  had  pledged  fifty  hogsheads  of  tobacco  to  secure  a  debt 
of  $6000.00.  The  tobacco  was  worth  a  much  larger  sum  than  that  for 
which  it  was  pledged,  and  the  executrix  being  desirous  to  redeem  it,  and 
to  ship  it  to  a  foreign  market,  drew  a  sterling  bill  of  exchange  on  Gilliott 
&  Co.,  Consignees,  in  the  city  of  London,  for  over  $8,000.00,  which  she  sold 
to  appellant,  and  with  a  part  of  the  proceeds  redeemed  the  tobacco.  The 
tobacco  was  destroyed  by  fire  in  transit,  and  became  a  total  loss  to  decedent's 
estate.  The  bill  was  protested  for  non-payment.  In  the  suit  to  settle 
'deeedent's  estate  the  appellant  claimed  that  its  debt  constituted  a  part 
of  the  neoessary  expenses  of  administration.  Held,  that  a  debt  thus 
created,  and  apparently  secured,  should  not  be  treated  as  a  preferred  debt 
after  the  loss  of  the  security,  to  the  injury  of  the  other  creditors.  It 
cannot  be  considered  as  a  debt  created  in  the  administration  of  the 
estate 258 

De  Bonis  Non— Who  to  Sue. 

An  action  for  devastavit  against  an  administrator  can  only  be  brought 
by  the  distributees,  and  not  by  the  administrator  de  bonis  ncn 687 

Descent  and  Distribution— Legatees'  Disability. 

Executors,  having  the  control  of  the  funds  necessary  to  educate  a  testa^ 
tor's  children,  are  the  sole  judges  of  whether  any  of  them,  by  habits  of 

dissipation,  would  not  be  entitled  to  a  distribution  of  assets 821 

Descent  and  Distribution— Heirs— Action  Against  Administrator. 

Under  provisions  of  sec.  10,  ch.  40,  Rev.  St.,  an  action  cannot  be  main- 
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EXECUTORS    AND    ADMINISTRATORS— Continued, 
tained  against  the  heirs  of  a  decedent,  upon  a  decree  rendered  against  the 
administrator  alone,   but   must  be   based  upon   the   original   liability   of 
the  decedent 344 

Executor  de  Son  Tort. 

It  is  well  settled  that  an  administrator  of  an  administrator  does  not 
represent  the  first  estate,  and  the  only  grounds  upon  which  an  action 
oan  be  maintained  is  upon  the  allegation  that  the  executor  de  son  tort 
took  possession  of  the  first  estate 617 

Limitation-^tatate     of — ^Death     and     Administration — Claim     for     Board, 
Clothing  and  Funeral  Expenses. 

More  than  four  years  had  expired  after  the  death  of  the  ancestor  before 
this  suit  was  brought  against  her  heirs;  and  consequently,  the  saving 
provided  for  in  the  Statute  of  limitations  was  lost.  If  suit  had  been 
brought  within  two  years  after  the  death  of  the .  intestate,  the  Statute 
of  Limitations  would  not  have  been  available  as  a  bar^  except  as  to  so  much 
of  the  account  as  was  barred  by  time  at  the  death  of  intestate 169 

Personal  Claim— Suit  For. 

An   administrator   cannot    sue   himself,    as   such,    for   personal    service 

rendered  the  estate .219 

Limitations. 

The  Statute  of  Limitations  does  not  run  against  the  personal  claim  of  an 
administrator,  after  his  appointment 219 

Compromise^  not  Accepted — ^Evidence. 

The  proposition  of  an  administrator,  for  a  compromise  of  a  less  sum 
than  the  amount  of  his  claim,  which  was  not  accepted,  is  not  conclusive 
against  him  and  should  not  be  offered  in  evidence  as  such 219 

Pleading — ^Petition — Sufficiency. 

A  petition  against  an  administrator,  charging  a  sufSciency  of  assets 
in  his  hands  belonging  to  the  estate,  to  satisfy  their  daim,  presents  a 
cause  of  action,  and  is  good  on  demurrer. 369 

Set-off  Judgment. 

In  an  action  by  an  Executor  on  notes,  a  judgment  on  a  set-off  should  be 
levied  of  assets  which  might  come  into  the  hands  of  the  Executor  to  be 
administered 383 

Judgment  de  bonis  propriis. 

To  authorize  a  judgment  be  bonis  propriis,  against  an  Executor,  the 
answer  must  allege  assets  in  his  hands  to  be  administered,  and  that  the 
Executor  has  been  guilty  of  a  devastavit 383 

Wills— Discretion  of. 

A  will  gives  executors  a  power,  "All  the  bequests,  devises,  legacies,  etc., 
are  to  be  paid  until  X  X  arrive  at  the  respective  ages  of  80  years."  Hdd, 
that  the  executors  could  not  withhold  all  the  payment,  at  their  discretion, 
until  the  30  year  age  had  been  reached  by  the  devisees 492 

EXECUTIONS. 
Clerks  of  Courts— Wrongful  Issuance  of— Liability— Measure  of  Damagea. 
The  appellant  as  derk  issued  a  second  execution  on  a  judgment,  at 
the  instance  of  another  party,  notwithstanding  the  first  one  had  been 
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EXECUTIONS--€ontinued. 
returned  Batisfied,  as  shown  by  the  records  of  his  office,  held,  that  where 
it  is  not  shown  that  the  derk  acted  corruptly,  he  is  only  liable  for  the 

actual  damages  sustained  by  reason  of  his  wrongful  act 180 

Same. 

The  party  who  procured  the  execution  to  issue,  and  who  received  the 
amount  collected  is  primarily  responsible;  but  if  he  is  insolvent  the 
derk  is  liable  for  the  entire  amount  improperly  collected. 180 

Officers — Constable — ^Lery  and  Sale— Fi  Fa  Suffident. 

Appellee  as  an  acting  constable  levied  an  execution  on  some  lumber 
and  furniture  owned  by  appellant  who  brought  this  action  of  trespass 
against  the  constable  for  so  doing.  Hdd,  that  the  fi  fa  which  is  pleaded 
was  a  suffident  justification  without  produdng  the  judgment  upon  which 
it  was  founded 41 

Hecognition  of  Officer. 

As  appellant  recognized  the  appellees'  offidal  character  and  right  to 
levy  on  the  property,  the  nonproduction  of  his  official  bond  and  oath 
of  office,  is  not  reversable  error 41 

Exemptions— Personal  Property. 

Lumber  and  materials  of  a  cabinet  maker,  in  his  possession,  are  not 
exempt  from  levy  under  the  statute 41 

Levy  on  Personal  Property — ^Negligence  in  Levying  Property  in  Hands  of 
Defendant 

If  a  sheriff  permits  the  defendant  to  retain  personal  property  on  which 
an  execution  has  been  levied  and  the  same  is  therd>y  lost,  he  Ib  re- 
sponsible to  plaintiff  for  the  value  of  the  property 679 

Levy— Priority. 

Two  execution  creditors  levied  on  and  sold  the  same  property  of  defend- 
ant Bourne.  Appellant  creditor,  filed  suit,  charging  improper  motives,  etc, 
of  the  other  execution  creditor.  On  motion  of  defendant,  the  sale  under 
execution  of  appellant  was  set  aside,  April  6,  1869,  and  the  sale  under 
the  execution  of  the  other  creditor  was  set  aside  April  14,  1869.  Appel- 
lants filed  an  amended  petition  alleging  that  by  virtue  of  their  said  levy, 
they  acquired  a  lien  on  the  property.  The  other  creditor.  Bourne,  denying 
this  lien  by  answer,  set  forth  daim  by  virtue  of  levy  of  execution  on 
same  property  at  a  different  time,  for  another  and  different  debt.  Hdd 
under,  volume  1,  Sess.  Acts  1867-8,  p.  18,  amending  section  1,  art.  16, 
ch.  36,  Rev.  St.,  appellant's  lien,  acquired  by  his  levy,  was  not  affected 
by  the  quashal  of  the  sale  thereunder 529 

Senior  and  Junior — ^Levy  Priority — ^Application  of  Proceeds  of  Sale— Appor- 
tionment— SPieriff  Responsible  for  Error. 

The  law  requires  the  sheriffs  shall  first  satisfy  the  scire  facias  which 
comes  first  to  his  hands,  and  when  two  or  more  executions  come  to  his 
hands  at  the  same  time  he  shall  apportion  the  sum  made  among  the 
several  executions  according  to  the  amount  realized 634 

Same. 

If  a  sheriff  undertakes  to  make  what  in  his  judgment  is  an  equitable 
apportionment  between  execution  creditors  he  is  liable  on  his  special  bond 
for  error 634 
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EXECUTIONS— Continued. 
Over-Payment  of  Creditor — Sheriff  Hesponnble. 

Where  a  sheriff  oveil-pays  one  of  several  execution  creditors  and  the 
money  realized  from  the  sale  is  not  sufficient  to  satisfy  all  the  executions 
he  is  responsible  to  the  other  creditors  in  proportion  to  the  amouut 
over-paid 634 

Bzcuse  for  Failure  to  Return. 

Where  the  plaintiff  takes  an  execution  out  of  the  hands  of  the  sheriff 
he  cannot  complain  on  account  of  its  not  being  returned 280 

Sales  Under— Void  When  More  Property  Sold  Than  Necessary— Amount  of 
Execution  for  $6bo.oo— Sale  for  More  Than  $800.00. 

The  fact  that  the  defendant  in  the  execution  was  present  and  orally 
consented  to  the  sale  did  not  import  to  it  legal  validity,  nor  authorize 
the  sheriff  to  convey  to  the  purchaser 420 

Sale  by  Sheriff. 

In  the  absence  of  an  express  stipulation  in  an  execution  from  the  court, 
as  to  a  sale  for  "cash,"  the  return  of  the  Sheriff  that  the  sale  was  made 
for  cash,  is  presumptive  evidence  that  he  did  not  exceed  his  authority..  .374 

Misnomer— Trespass. 

The  frame  of  a  press,  levied  on  by  a  constable,  calling  it  a  washstand, 
and  sold  for  benefit  of  defendant,  cannot  constitute  a  trespass 41 

EXEMPTIONS. 
Homestead. 

Debts  created  before  law  went  into  effect 604 

Personal  Property. 

Lumber  and  materials  of  a  cabinet  maker,  in  his  possession,  are  not 
exempt  from  levy  under  the  statute 41 

FACTORS  AND  BROKERS. 
Warehousemen. 

In  the  absence  of  an  agreement  or  proof  as  to  expenses,  advances,  inter- 
est, etc.,  a  warehouseman  can  only  charge  for  legitimate  storage,  and  a 
commission  for  selling 216 

Purchase  by  One  of  Commission  Business — ^Liability  for  Consignment. 

A  commission  merchant,  who  handles  goods  on  consignment,  transferred 
his  business,  by  sale,  to  his  vendee.  He  had  on  hand  goods  consigned  to 
him  for  sale.  Held  that  the  purchaser  became  liable  to  the  consignor  to 
the  extent  of  the  goods  on  hand  at  the  time  of  the  transfer. .88 

Sight  to  Dispose  of  Stocks— Pledges. 

A  contract  by  a  broker  and  his  customer,  "It  is  agreed  between  C.  and 
W.  that  if  the  margin  became  exhausted,  W.  should  sell  said  stock  and 
any  loss  sustained  on  such  sale  of  said  stock  should  be  paid  by  C.  to  W.'' 
and,  *'W,  was  to  carry  and  hold  the  stock  for  an  account  of  C.  until  W. 
should  be  directed  by  C.  to  sell  said  stock  or  to  deliver  same  to  C."  Held, 
that  W.  was  the  agent  of  C.  to  the  extent  to  sell  said  stock,  and  that  W. 
held  and  carried  the  stock  under  a  contract  of  pledge 436 
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FALSE  IMPRISONMENT. 
Action  For — See  Actions. 

Inyiting  Arrest  and  Courting  Imprisonment— Peremptory  Instruction. 

In  an  action  for  false  imprisonment,  where  the  plaintiff's  own  evidence 
shows  that  he  invited  the  arrest  and  courted  the  imprisonment,  it  is  not 
error  to  give  a  peremptory  instruction  for  the  defendant 171 

FIDUCIARIES. 
Trusts — ^Entitled  to  Compensation. 

Where  a  fiduciary  faithfully  performs  the  duties  of  a  trust,  and  there 
is  no  want  of  zeal  or  ability,  he  is  entitled  to  a  reaeonable  compensation 
for  the  purchase  and  preservation  of  an  estate  of  infants. 207 

Attorney  and  Client — ^Attorney  Acting  in  Fidndal  Capacity— Fees. 

An  attorney,  acting  as  a  fiduciary,  is  entitled  to  a  reaeonable  compen- 
sation for  defending  suits  against  the  estate 207 

Not  Bound  to  Provide.  Funds  to  Protect  tftie  Estate. 

Where  a  sale  of  infants'  lands  are  ordered,  their  trustee  is  not  bound 
to  individually  provide  funds  with  which  to  better  protect  their  interest, 
a  selection  by  him  of  their  father  to  purchase  the  estate  on  time,  is  a 
sufficient  compliance.  207 

FINAL  ORDERS. 
See  Judgments. 

FRAUDS. 
Allegations  of  in  Petition. 

A  charge  in  a  petition  for  reformation  of  a  contract  "that  some  of  the 
terms  of  the  contract  were  omitted''  is  not  sufficient  allegation  of  fraud 
or  mistake 236 

FRAUDS,  STATUTE  OF. 
A  promise  by  a  minor,  after  becoming  of  age,  not  in  writing,  to  pay  oflf 
the  note,  is  not  enforcible  under  the  Statute  of  Frauds   346 

Written  Agreement  to  Arbitrate  Parol  Sale  of  Land. 

A  written  agreement  to  arbitrate  a  parol  sale  of  land,  is  sufficient 
to  take  it  out  of  the  Statute  of  Frauds.  It  is  not  material  whether  the 
finding  of  the  arbitrators  was  enforceable  or  not 62 

Guarantor — Notice  of  Acceptance — General  Rule. 

A  person  proposing  to  become  guarantor  for  another  is  not  to  enquire 
as  to  the  acceptance  of  his  proposal;  the  creditor  who  intends  to  hold 
him  liable  for  the  debt  of  another,  must  show  that  he  had  reasonable 
notice  of  such  intention 140 

Vendor  and  PurcjhAser— Parol  Agreement  for  Rescission. 

Evidence  of  a  parol  agreement  for  the  sale  of  land,  or  promise  that 
the  vendor  should  have  the  land  back,  by  refunding  the  purchase  price, 
with  interest,  is  not  such  an  agreement  or  contract  as  can  be  enforced, 
under  the  statute 240 

FRAUDULENT  CONVEYANCES. 
In   this   suit  to   set   aside   a   conveyance   as   fraudulent,   the   following 
facts  appear:     Franceway  was  greatly  embarassed  and  conveyed  a  house 
and  lot  to  his  brother-in-law,  Nesbit     The  payment  was  witnessed  at 
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FRAUDULENT  (CONVEYANCES— Continued. 
Franceway's  request  by  two  nephews  and  np  one  else  than  relatives  were 
present.  Franoeway's  wife  was  Nesbit's  sister.  Nesbit  was  not  present 
when  the  deed  was  prepared. and  executed  and  it  was  lodged  for  record 
by  the  grantor  and  he  retained  the  possession  of  the  premises  and  listed 
same  for  taxation,  and  in  this  proceeding  he  employed  and  paid  counsel 
to  defend.  Held,  that  these  facts  warrant  the  conclusion  that  the  whole 
transaction  was  nothing  more  than  a  family  arrangement  intended  to  secure 
to  Franceway  and  his  wife  the  continued  enjoyment  of  property  and  a  fraud 
upon  creditors 270 

Same. 

Evidence  of  good  faith  in  purchase  and  payment  by  third  party 565 

Assignment  of  Note. 

Where  a  person  procures  the  assignment  of  a  note  to  himself,  though 
it  be  not  understood  by  the  assignor,  it  being  as  security  for  advances 
made  by  the  assignee,  no  fraud  can  be  charged  in  the  transaction 434 

Creditors  Suit — ^In  Contemplation  of  Insolvency. 

In  a  suit  to  set  aside  a  conveyance  made  by  an  insolvent,  a  creditor, 
who,  from  the  nature  of  the  conveyance,  assisted  in  protecting  himself 
and  several  other  preferred  creditors,  by  accepting  the  property  and 
paying  off  the  claims,  merely  substitutes  himself  to  the  rights  of  such 
creditors  to  the  extent  of  his  payments,  with  no  right  of  priority  over 
others  in  the  subsequent  distribution  of  assets 67 

Adranced  by  Third  Party — ^Preferred  Lien. 

A  advanced  to  B  money  to  redeem  lands  sold  under  execution,  with 
right  of  redemption,  and  took  a  deed  from  B  to  A,  in  consideration  there- 
for. In  a  subsequent  execution  by  creditors  to  subject  the  land  to  other 
liens;  held,  that  B's  conveyance  to  A  is  a  mortgage  creating  a  prior  lien 
on  the  land 347 

Limitation  of  Action. 

Appellee  was  the  owner  of  a  tract  of  land  in  Harrison  county  in  his 
own  right.  He  exchanged  this  land  for  other  land,  and  caused  a  deed  1.o 
be  made  to  his  wife  at  a  time  when  he  was  insolvent  and  after  the 
creation  of  appellant's  debt.  The  deed  to  Mrs.  Bradley  was  recorded  in 
the  Harrison  county  court  more  than  five  years  before  the  institution  of 
this  suit.  Held,  That  the  appellant  knew  of  the  existence  of  this  fraud 
more  than  five  years  before  he  brought  his  suit,  and  the  statute  of  limi- 
tation  relied  on  by  appellee  is  a  bar  to  his  recovery 676 

Mortgagee— Prior  Lien — ^Pro  Rata  Distribution  Among  Creditors 594 

Parent  and  Child — ^No  Consideration. 

A  conveyance  by  a  father  to  his  son  of  a  large  amount  of  property 
without  a  visible  change  of  possession,  and  at  a  time  when  the  father 
was  heavily  involved,  and  in  the  absence  of  proof  that  the  son  had  paid 
any  of  the  purchase  price,  or  was  able  to  do,  held  to  be  fraudulent  as  to 
creditors  of  the  father 393 

Parent  to  ChUd. 

Deed  to  daughter  held  fraudulent 544 
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Parduae  of  Property  hy  Son  for  Use  of  Parent 

Property  purchased  by  a  son,  for  the  use  of  his  parent,  cannot  oe 
subjected  to  the  debts  of  the  father. 51 

Vendor  and  Pnrcjhaser. 

A  vendor  held  possession  of  property  until  his  death,  when  his  admin- 
istrator took  possession  of  it:  Held,  that  the  fact  that  the  title  may  have 
been  originally  vested  in  another,  for  some  fraudulent  purpose,  was  not  an 
available  defense  to  this  action  between  claimants 382 

FORCIBLE  ENTRY  AND  DETAINER. 
Finding  of  the  Jury  Not  Sustained  by  Proof — ^Actual  Possession. 

None  but  those  who  are  in  actual  possession  when  a  forcible  entry  is 
made,  can  maintain  the  warrant  of  forcible  entry  under  the  statutes 680 

Land  —  Disputed    Line  —  Adverse    Possession  —  Compromise  —  Surrender    A 
Possession. 

When  twt>  persons  are  claiming  the  possession  of  land  to  a  line  of 
doubtful  location,  upon  agreement  as  to  the  true  location  of  the  line, 
each  to  surrender  to  the  other  whatever  possession  they  may  have  had 
beyond  the  line  so  agreed  upon. 189 

GAMING. 
Indictment. 

An  indictment  against  one  for  suffering  gaming  in  his  house  is  defective 
where  it  fails  to  allege  that  at  the  time  of  the  gaming  the  house  was  in  the 
occupation  or  under  the  control  of  the  party  charged  with  the  offense — 639 

GARNISHMENT. 
Answer  of  Garnishee— Oral  Examination  Not  Reqaired— Depositions. 

A  garnishee  has  the  right  to  appear  in  person  and  be  examined  orally 
or  answer  in  writing,  and  if  he  adopts  the  latter  mode  he  cannot  be 
compelled  to  appear  in  person,  after  a  transfer  of  the  case  to  equity, 
to  undergo  an  examination  before  the  court,  unless  he  is  in  contempt 
of  court  for  failing  to  make  a  sufficient  answer.  His  testimony  should 
have  been  obtained  by  deposition 168 

No  Resistances-Costs. 

A  garnishee  who  makes  no  resistance  is  not  liable  for  costs.  A  judg* 
ment  for  costs  being  against  the  fund  in  his  hands,  the  costs  are  to  be 
first  deducted  therefrom 349 

GUARANTY. 
Contract  to  Hold  Party  Harmless— Procedure. 589 

GUARDIAN  AD  LITEM. 

Infants— Sale  of  Lands  for  Division. 

A  division  of  infants'  lands,  on  a  petition  of  the  husband  of  one,  and 
father  of  the  other,  as  next  friend,  will  be  set  aside,  where  an  appoint- 
ment of  a  guardian,  ad  litem,  is  not  served 112 

Infants— Appointment  of — Service. 

The  appointment  of  a  guardian  ad  litem  on  the  day  a  warning  order 
is  issued  against  an  infant,   under  Civil  Code,   section  56,  is  erroneous. 
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The  appointment  can  only  be  made,  after  service  of  process,  actual    or 
constructive 306 

Infantsr— Not  Appointed—- Waiver. 

Under  a  sale  of  infants'  lands,  as  legatees,  to  coerce  a  debt  due  by 
their  ancestor,  after  they  have  come  into  court  by  a  guardian  of  their 
own  selection,  he  being  their  father,  a  natural  guardian,  and  making 
defense  to  the  action,  they  cannot  complain  of  the  lack  of  appointment 
by  the  court  of  a  guardian  ad  litem 207 

GUARDIAN  AND  WARD. 
Action  in  Infant's  Name. 

An  action  against  a  guardian  for  money  found  due  an  infant  must  be 
brought  in  the  name  of  the  infant  by  his  then  guardian  or  next  friend..  .628 

Purchase  of  Land  for  Ward— Title  in  Trust. 

A  guardian  is  not  bound  to  advance  his  own  means  to  protect  the  land 
of  hie  infant  wards,  but  as  he  did  purchase  it  for  their  benefit,  he  held 
the  legal  title  in  trust  for  them 336 

Limitation. 

The  appellees  did  not  lose  their  right  to  maintain  this  action  by  reason 
of  their  failure  to  sue  immediately  after  arriving  at  age 336 

Notice  of  Holding. 

It  is  the  duty  of  a  Guardian  to  notify  his  ward  of  the  manner  in 
which  he  holds  his  land,  and  if  he  fails,  within  a  reasonable  time  to 
offer  to  refimd  the  money  advanced  by  his  guardian,  he  will  lose  his 
right 336 

Jurisdiction. 

This  is  in  effect,  an  action  to  enforce  the  performance  of  a  personal 
duty,  and  not  to  secure  the  possession  of  land,  and  is  therefore  not  local. .  336 

Pleadings— Right  to  Bring  Action. 

A  petition  by  a  ward  to  ascertain  how  funds  were  being  held  by  a 
guardian,  what  disposition  had  been  made  of  the  same,  the  amount  due 
each  ward,  and  to  enforce  payment,  held,  sufficient  allegations  to  authorize 
bringing  the  action,  and  uphold  a  judgment  for  the  true  amount  when 
ascertained,  against  the  guardian  and  his  sureties 387 

Principal  and  Surety—- Contribution  On. 

A  ward  obtained  judgment  against  sureties,  who  were  solvent,  and 
severally  as  well  as  jointly  liable  upon  a  bond  that  was  a  nullity:  Held, 
that  without  objection  below,  they  cannot  complain  of  the  error  in  the 
bond 340 

Judgment  a  Bar— Parties. 

In  a  suit  by  a  surety  who  paid  the  liability,  for  contribution,  the 
judgment  is  no  bar,  because  it  was  not  rendered  between  the  sureties 340 

Bonds — Order  Releasing  Surety. 

An  order  of  the  County  Court,  releasing  the  surety  in  a  Guardian's 
Bond,  from  past  and  future  responsibility,  without  taking  another  bond 
is  void 340 

Settlement — ^Dereliction  of  Duty — Costs. 

A  father. was  appointed  guardian  for  his  daughter.    After  a  long  period 
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of  time,  during  which  only  one  settlement  wias  made,  the  guardian  filed 
suit  to  settle  the  account,  for  the  reason  that  his  ward  refused  to  settle 
with  him.    Held,  not  to  justify  the  entering  of  costs  as  against  the  ward, 
by  reason  of  the  dereliction  of  the  guardian 476 

Necessaries  Furnished— Duties  of  Parents. 

A  parent,  who  is  guardian  of  his  only  chUd,  cannot  be  allowed  to  charge 
large  sums  out  of  the  estate  of  his  ward  for  her  clothing,  schooling, 
etc.,  so  as  to  practically  liquidate  the  estate  in  his  hands 476 

Settlement  by  Guardian — ^No  Report  Filed. 

Though  a  statutory  guardian  does  not  make  his  settlement  with  the 
oouirt  as  required  by  law,  a  circumstance  of  a  settlement  with  his  ward, 
who  is  his  son,  during  a  number  of  years,  in  which  the  ward  claimed 
nothing  against  his  guardian  after  becoming  of  age,  will  be  upheld 141 

Trusts— Implied — Creation  of  by  Act  of  Holder. 

An  implied  trust,  of  funds  coming  into  a  person's  hands,  may  be  made, 
by  his  acts  in  using  the  funds  on  his  own  volition,  to  improve  property 
of  his  wards 421 

Purchase  of  Property  by  Guardiaur— Trusts. 

The  purchaser  of  property  by  a  guardian,  in  which  his  wards  claim 
an  interest,  is  held  to  enure  to  the  benefit  of  said  wards,  though  the 
deeds  be  taken  in  the  name  of  the  guardian  individually 163 

• 

GIFTS. 
Acquisition  by  Donee. 

A  deed  of  gift,  duly  recorded,  held  to  be  a  binding  contract  of  conveyance, 
in  the  absence  of  undue  influence  or  improper  constraint 324 

Wills— Undue  Influence. 

A  contract  of  conveyance,  held  to  be  valid,  where  the  donor  was  not 
improperly  influenced,  but  acted  from  motive  of  kindness  and  attention 
from  the  donee,  before  death  of  donor 324 

GOVERNI^iENT. 
License — ^Federal— Transacting  Business  Without— Contract  Not  Enforceable. 
Contracts  made  by  broker  carrying  on  business  without  a  license  from 
the  Federal  government  can  not  be  enforced 658 

HIGHWAYS. 
Street  Improvement,  Regrading  and  Filling. 

Property  owners  cannot  be  held  liable  for  a  claim  for  regarding  and 
fiilling  a  street,  where  the  claim  embraces  work  done  in  excess  of  that 

authorized  by  the  original  ordinance 36 

Same. 

Nor  under  neither  of  the  acts  of  February  24,  1865,  and  of  1867,  is  the 
owner  liable,  where  he  not  only  received  no  benefit  from  the  street  im- 
provement, but  is  damaged  thereby 36 

HOMESTEAD. 
See  "Exemptions.'' 
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HOMICIDE. 

Crimiiial  Laiiv^— Instractions. 

Under  an  indictment  for  voluntary  manslaughter,  an  instruction:  **And 
they  ought  to  find  him  guilty  of  murder,"  is  erroneous  in  that  they  are 
to  assume  that  the  commission  of  a  homicide,  if  willful  and  without  legal 
justification  or  excuse,  is  murder,  although  it  may  have  been  but  man- 
slaughter, if  done  without  malice 316 

Same. 

An  instruction:  '*If  they  believe  from  the  evidence  that  N.  made  S.  a 
proposition  to  fight  a  fair  fight,  and  that  S.  accepted  said  proposition 
with  the  intention  to  take  Neal's  life,  when  he  should  thus  become  en- 
gaged, and  did  immediately  afterwards,  in  pursuance  of  said  deadly  pur- 
pose, kill  N.  without  being  under  reasonable  apprehension  of  great  bodily 
danger,  growing  out  of  threats,  or  from  any  other  cause,  they  ought  to 
find  S.  guilty  of  murder,"  is  erroneous,  there  being  no  sufficient  evidence 
of  an  acceptance,  by  S.  of  N.'s  proposition  to  fight 315 

Murder— Plea  of  Self-defense — ^Evidence— Instmctions. 

When  the  accused  relies  on  a  plea  of  self-defense  and  if  there  is  any 
testimony  tending  to  establish  his  plea,  however  slight,  the  court  should 
give  an  instruction  covering  the  law  of  self-defense 61Z 

HUSBAND  AND  WIFE. 
Conversion. 

An  action  for  conversion  will  not  lie,  by  a  wife  against  purchaser  of 
personal  property  from  her  husband,  where  the  records  show  she  acquiesced 
therein  in  writing,  though  the  instrument  was  defective 505 

Election  of  Causes. 

Nor,  where  she  afterwards  accepted  an  assignment  of  the  pending  suit, 
brought  originally  in  the  name  of  her  husband,  can  she  sue  the  purchasers, 
because  she  had  failed  to  receive  froln  the  attorney  of  her  husband,  a 
part  of  the  purchase  money  paid  to  him  through  order  of  court,  on  the 
account   605 

DlYorce. 

Wliere  evidence  does  not  show  for  six  months  last  past,  the  husband 
habituallv  behaved  toward  the  wife  in  a  cruel  and  inhuman  manner,  as 
to  indicate  a  settled  aversion  to  her,  etc.,  no  statutory  grounds  for  divorce. 
580 

Custody  of  Child. 

Where  the  husband  and  wife  are  both  of  a  good  moral  character  and 
the  child  is  of  tender  age,  a  judgment  committing  it  to  the  custody  of 
the  mother  will  not  be  disturbed  on  appeal  176 

Abandonment  by  Wife. 

A  wife  has  a  right  to  refuse  to  continue  to  live  with  a  husband  who 
had  taken  up  with  another  woman,  holding  her  out  to  the  world  on  some 
occasions  as  his  wife,  and  with  whom  he  publicly  associated 459 

Liability  for  Support— Notice  to  Third  Party. 

Notice  by  a  husband  that  he  would  not  be  responsible  for  maintenance 
of  his  wife  and '  child,  who  had  refused  to  further  associate  with  him. 
Held,  to  be  insufficient,  and  could  be  disregarded  by  one  to  whom  the 
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wife  applied  for  siutenanoe 45d 

Same. 

A  husband  is  held  liable  for  the  support  of  hie  wife  and  family,  where 
shown  that  the  wife  was  without  fault,  she  not  having  the  means  of  an 
individual  support 459 

DiTOFce— Limitation  of  Action  For. 

Where,  by  a  petition  it  is  shown,  that,  abandonment  without  cohabita- 
tion, was  not  within  the  limit  of  one  year,  it  is  not  an  available  ennor 
that  costs  were  awarded  against  him 573 

Dower— Wills. 

Allowance  to  widow  in  lieu  of  property  required  by  statute,  except  as 
to  that  which  is  exempt. 573 

Dower — ^Fee  Simple  Estate. 

The  acceptance  of  a  vendee,  of  a  husband's  conveyance,  while  having 
the  effect  to  estop  the  purchasers  vendees  from  denying  the  husband  had 
title,  it  can  not  be  construed  into  an  admission  that  he  held  such  an  estate 
in  the  land  as  wiU  enable  his  surviving  wife  to  dower,  without  proof  by 
her  that  he  was  seized  and  possessed  of  the  land  in  fee  simple 569 

Wills— Dower— Use  to  Wife  For  Life. 

A  will  bequeathing  to  a  wife  certain  specific  personal  property  to  be 
by  her  disposed  of  as  she  may  deem  best,  does  not  give  to  her  an  additional 
dower  interest  in  the  remainder  of  the  personal  property 159 

Devise— Limitation. 

A  devise  to  children,  in  "all  my  estate,  real,  personal  and  mixed,  subject 
to  the  dower  interest  to  my  wife,  as  specified  in  the  second  clause  above," 
held  to  limit  the  dower  to  the  use  of  the  personal  and  real  property  during 
life.    159 

Second  Husband— Wife's  Dower  in  First  Husband's  Land— Sale  of  Dower- 
Conversion  of  Honey  by  Second  Husband. 

Appellant  had  before  her  second  marriage  sold  her  dower  interest  in 
the  lands  of  her  first  husband,  and  converted  it  into  money,  and  her  husband 
possessed  himself  of  the  money  by  her  consent  after  his  marriage,  and  it, 
therefore,  became  his  and  his  legal  right  to  it  when  reduced  to  possession, 
was  perfect 201 

Statute  of  Frauds— Resulting  Trust- Parole  Evidence. 

After  the  second  husband  possessed  himself  of  his  wife's  money  he 
purchased  other  land  with  it  and  took  the  deed  to  himself,  and  it  recited 
that  he  paid  the  consideration,  showing  that  he  had  appropriated  the 
money  and  made  the  purchase  to  his  own  account.  Held,  that  after  the 
contract  was  thus  completed  and  acquiesced  in  for  more  than  twenty 
years,  parol  proof  of  admission  by  the  husband  that  he  had  purchased 
the  land  for  his  wife,  and  to  set  up  a  resulting  trust  is  inadmissible. 
Such  evidence  is  inconsistent  with  the  deed,  and  if  permitted  to  prevail 

would  be  to  violate  the  statute  of  frauds 201 

Dower  and  Curtesy — Sale  Before  Allottment. 

Before  assignment  of  a  widow's  dower  she  has  such  an  interest  in  her 
deceased  husband's  estate  which  is  the  subject  of  bargain  and  sale,  like 
any  other  inchoate  interest  in  realty 67 


Index.  751 

HUSBAND  AND  WIFE— Continued. 
Same. 

The  wife  can  pass  such  an  interest  by  deed,  and  her  creditors  can  have 
the  dower  allotted  and  subject  same  to  their  claims 07 

Dower — Contingent  Holding. 

A  wife  is  not  endowed  of  lands  purchased  and  paid  for  by  her  husband, 
but  which  he  held  merely  a  title  bond  for,  and  which  the  husband  had 
conveyed  to  creditors  by  deed  of  assignment,  although  at  the  sale  of  all 
lands  under  the  assignment,  the  officer  proclaimed  "subject  to  the  right 
of  dower  of ." 461 

Same. 

At  the  sale  of  said  lands,  the  officer  proclaimed  that  the  wife's  dower 
interest  was  reserved,  and  this  fact  was  reported  to  the  court  by  the 
commissioner  in  his  report  of  the  sale  to  appellant.  Held,  that  this 
would  not  impart  any  enlargement  of  her  right  of  dower  which  she  actually 
had,  nor  bind  the  purchaser  to  yield  to  her  a  greater  interest,  in  the  form 
of  dower,  than  she  might  have  enforced  against  the  creditors  as  vendees 
of  her  husband 451 

Life  Estate — Siexen,  What  Constitutes — ^Dower  and  Curtesy. 

Held,  that  a  parcel  of  land  which  was  being  surveyed,  the  courses  and 
distances  being  an  actual  seizen  of  the  entire  tract  by  all  co-parceners 
jointly,  though  it  continued  but  a  moment,  and  was  sufficient  in  law,  to 
invest  the  husband  of  one  of  the  oo-parceners  with  the  right  to  hold  a 
life  estate  by  the  curtesy  in  the  respective  individual  interest 433 

Divorce — See  'Divorcee." 

Dower— Bight  of. 

Where  the  wife  has  given  a  relinguishment  of  her  right  of  dower, 
though  the  commissioner,  when  selling  the  land,  proclaimed  that  the  wife 
had  a  potential  right  of  dower  in  it,  this  would  not  have  the  effect  of 
restoring  her  right 423 

Same. 

Conveyance  for  wife  a  joint  one  for  herself  and  husband.  Restitution 
of  purchase  money 603 

Land  Purchased  by  Husband  Paid  by  Wife's  Inheritances. 

Where  it  is  shown  that  lands  purchased  by  a  husband,  no  conveyance 
having  been  made  him,  were  settled  by  his  purchase  money  bonds  being 
discharged  by  the  wife  relinquishing  her  interest  in  her  father's  estate, 
held,  between  her  and  her  husband's  creditors,  that  the  lands  belonged 
to  the  wife 135 

Wife's  Note  Wot  Obligatory 

Arthusa  Beatty,  was  at  the  time  she  executed  the  note,  the  wife  of 
Decater  Beatty,  and  by  reason  of  her  disability  the  writing  was  not 
obligatory  on  her 673 

Judgment— Action  to  Set  Aside— Want  of  Process. 

Where  there  is  no  process  served  on  the  wife,  the  husband  has  no 
power  to  consent  to  a  judgment  against  her,  to  subject  her  property  to 
sale. 694 

Judgment— Against  Feme  Covert. 

A  judgment  against  a  wife  'to  be  levied  or  collected  out  of  her  general 
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estate/'  is  erroneous.     It  should  point  out  what  property  or  interest  of 
hers  is  subject  to  the  debt  and  ftpecificallj  order  it  to  be  sold. 101 

Bills  and  Notes— Surety  for  — Separate  Estate. 

It  is  alleged  in  the  petition  that  the  debt  was  created  for  lumber  used 
in  building  a  house  on  the  land  of  the  wife,  and  although  it  is  alleged 
that  she  has  a  separate  estate,  it  is  not  alleged  that  the  house  was  buiit 
on  land  held  by  her  as  her  separate  estate,  nor  is  it  alleged  whether 
her  separate  estate  is  real  or  personal,  or  where  it  is  located.  Held, 
that  these  allegations  were  too  vague  and  uncertain  to  support  a  defauit 
judgment 276 

Same. 

Separate  estate  of  wife,  not  liable  for  debts  of  her  husband.  2  Bush  413. 
Second  judgment  reversed 413 

Salea^— Personal  Property. 

Where  a  transfer  of  bank  stock  made  before  creation  of  debts  of 
husband,  though  final  payment  of  all  purchase  money  not  made  until 
after  such  debts,  the  sale  will  not  be  set  aside  as  fraudulent 413 

Bills  and  Notes — ^Note — Surety  for — Separate  Estate. 

Although  appellee  is  one  of  the  payers  of  the  note,  it  does  not  appear 
that  her  separate  estate  was  bound  for  the  payment  of  the  same,  and 
as  she  was  a  feme  covert  at  the  time  of  its  execution  it  imposed  no 
personal  liability  upon  her.  Fields  by  signing  the  note  became  the  surety 
of  the  husband  and  not  the  wife 332 

Lien  on  Married  Woman's  Estate — ^How  Created. 

The  attempt  to  retain  a  lien  in  the  conveyance  to  secure  him  on  account 
of  this  note  was  an  effort  to  create  a  charge  upon  the  estate  of  a  married 
woman,  and  appellee  cannot  be  compelled,  on  account  of  her  acceptance 
of  the  deed,  to  pay  the  note 332 

Husband's  Assignment — Wife's  Agent — Separate  Property. 

After  the  aseignment,  those  living  in  the  immediate  vicinity,  who  had 
an  opportunity  of  being  informed  on  the  subject,  saw  no  change  in  th-^ 
manner  of  conducting  the  business,  and  the  com  raised  on  the  farm  was 
sold  by  Elkins  as  his  own  property;  it  was  not  claimed  by  the  wife, 
nor  did  he  aver  his  agency  when  he  sold  it.  Held,  that  the  com  sold  by 
Z.  Elkins  was  his  own  property   331 

Tenants  of  Entirety. 

Right  of  survivor  to  take,  and  convey." 56S 

Title  Bond. 

A  married  woman's  title  bond  is  void,  consequently  there  is  no  enforcible 
lien  on  her  land  therefor 1^1 

Vendor  and  Purchaser — Married  Woman's  Power  of  Attorney. 

John  Myers'  title  to  the  land  was  perfect  and  complete,  as  the  record 
shows,  and  the  only  question  presented  is,  did  Mrs. 'Joyce,  the  mother 
of  appellees,  divest  herself  of  her  title  to  her  undivided  interest  in  this 
land  previous  to  her  death.  The  power  of  attorney  signed  by  her  was 
never  acknowledged  or  recorded.  Held,  That  as  the  power  of  attorney 
signed  by   her  was   never  acknowledged   or   recorded,  she   was   incapaci- 
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tated  by  reason  of  her  coverture  from  making  any  sale  or  conveyance 
of  her  land. ,687 

Divorce— Acquiescence — ^Estoppel. 

The  grounds  of  defense  is,  that  Mrs.  Joyoe,  after  the  divorce  from  her 
husband,  by  mere  acquiescence  upon  her  part  in  permitting  the  purchaser 
to  take  possession  of  this  land  was  estopped  from  asserting  claim  to  the 
property.  Held,  That  mere  acquiescence  on  the  part  of  one  having  title 
to  land  is  insufficient  to  divest  the  owner  of  his  rights  to  it 687 

Separate  Estate — ^Proof. 

A  married  woman,  to  escape  liability  for  an  incumbrance  of  her  estate 
by  herself  and  husband,  must  show  by  proof,  by  an  exhibition  of  her  title 
to  same,  as  her  separate  estate 376 

ICarried  Women  Alienation  of  Separate  Estate. 

Under  sec*  17,  art.  4,  ch.  47,  Rev.  Stat.,  a  married  wx>man  cannot 
alienate  her  separate  estate  acquired  by  deviee  or  conveyance,  etc.  Held, 
that  as  she  cannot  transfer  such  estate  under  those  restrictions,  she  could 
not  change  its  status  by  contracting  debts 354 

Married  Woman's  Contract — Coverture  Removed  Before  Suit— Action  Confirms 
Contract 

Though  a  conveyance  made  by  the  husband  and  wife,  be  ineffectual  to 
pass  her  title,  her  prosecution  or  the  action  after  her  disability  of  coverture 
was  removed,  is  a  confirmation  of  the  contract 282 

Sale  of  Property — ^Vendor  and  Purchaser. 

A  husband  cannot  divest  his  wife  of  her  interest  in  lands,  by  trans- 
ferring a  note  given  for  the  purchase  price  thereof,  in  exchange  for 
another  note,  the  latter  of  which  became  worthless  by  reason  of  the 
bankruptcy  of  the  maker  of  the  last  note 407 

Same. 

The  husband  cannot,  without  the  consent  of  his  wife,  evidenced  as 
prescribed  by  law,  pass  her  title  to  realty,  nor  destroy  her  right  of  retainer 
she  holds  upon  the  legal  title  to  her  land,  to  secure  the  payment  of  the 
purchase  price 407 

Coverture — Conveyance  of  Wife's  Land  Must  Be  Executed  In  Compliance  With 
t^e  Statute— Acquiescence  In  Act  of  Husband — ^Est(^pel — ^Fraud — Equity. 
The  appellants  were  both  feme  covert  when  the  sale  of  their  land 
took  place.  Neither  their  execution  of  the  power  of  attorney,  nor  their 
mere  acquiescence  in  the  acts  of  their  husbands  can  have  the  effect  of 
estopping  them  from  asserting  title  as  against  their  husband's  vendees. 
Feme  coverts  can  only  divest  themselves  of  their  title  to  real  estate  in 
the  mode  prescribed  by  law,  and  to  make  informal  or  imperfect  conveyances 
operate  against  them  as  estoppels  would  break  down  all  the  safe  guards 
by  which  the  law  sumrounds  them.  Held,  that  whilst  married  women 
cannot  be  allowed  to  take  advantage  of  their  coverture  to  oommit  frauds, 
they  can  even  in  a  court  of  equity,  avoid  a  conveyance  not  made  and 
executed  in  substantial  compliance  with  the  statute 284 

Action  for  Necessaries  Furnished  at  Wife's  Instance— Answer. 

The  denial,  that  the  alleged  necessaries  were  furnished  at  the  wife's 
instance,  were  or  on  her  credit,  is  sufficient  to  bar  the  action  for  subjecting 
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HUSBAND  AND  WIFE— OontinuecL 
her  estate,  even  if  she  authorized  the  signature  of  her  name  to  the  note.. 204 

Non  est  Factum. 

The  answer  imports  a  plea  of  non  est  factum,  the  averment  that  her 
name  was  signed  by  the  husband  in  her  absence  impliedly  negatives  his 
authority 204 

Pleading— Petition — ^Allegations  to  Affect  Husband's  and  Wife's  Estate  for 
Necessities. 

In  an  action  to  subject  a  married  woman's  estate  for  necessities,  it  is 
necessary  to  allege  in  the  petition  that  the  credit  was  originally  given  to 
her,  for  herself  or  family 309 

Same. 

An   allegation  that  she   signed  a  note   with  the  object  and  intent  to 

charge  her  estate  with  the  payment  of  the  debt,  or  "was  borrowed  for 

necessaries,  and  used  by  the   defendants,"  held  insuffident  to  authorize 

*the  deduction  that  the  wife  borrowed  the  money  for  her  own  use,  or  for 

her  family 309 

Proof — ^Action  on  Joint  Note  of. 

In  an  action  on  the  joint  note  of  a  husband  and  wife,  it  develops  on 
the  party  seeking  to  charge  the  wife's  estate  therewith,  to  repel  the 
presumption  that  the  debt  is  that  of  the  husband  alone,  by  a  direct 
averment  of  the  necessary  statutory  facts  to  bind  the  wife 309 

Married  Woman's  Estate  Not  Liable  for  Necessities. 

Under  the  statute  (2  R.  S.,  p.  8),  to  bind  a  married  woman's  estate  for 
necessities,  it  is  essential  that  the  credit  originally  should  be  given  to 
her,  and  not  to  her  husband  alone 309 

INDICTMENT. 

Criminal    Law— Arrest    of    Judgment — Neglect    of    Children— Sufficiency    of 
Indictment. 

The  only  grounds  on  which  a  judgment  can  be  arrested  is  that  the  facts 
stated  in  the  indictment  do  not  constitute  a  public  offense  within  the 
jurisdiction  of  the  courts.  Second.  An  indictment  must  contain  a  state- 
ment of  the  acts  constituting  the  offense  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.  Third.  The  indictment  is  fatally  defective  because 
there  is  no  allegation  that  the  children  were  in  the  custody  and  control  of 
the  father,  or  unable  by  reason  of  their  tender  years  to  provide  food  and 
clothing  for  themselves 639 

Asault — Sufficiency  of. 

An  indictment  for  assault  is  defective  where  it  fails  to  allege  that  the 

person    assaulted  was   in    striking  distance   of    the   person  making    the 

assault  639 

Sufficiency  When  Taken  as  a  Whole. 

The   preamble   and  body   of   an  indictment   must  be   construed  together,. 

and  if  they  show  with  certainty  to  a  common  intent  that  a  felony  was 
•  committed,  it  is  sufficient 34 

Allegation  of  Time. 

An  indictment  for  a  misdemeanor  is  sufficient  if  it  alleges  that  the 
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INDICTMENT— Continued, 
offense  was  committed  in  a  certain  month,  without  giving  the  daj  of  the 
month.    601) 

Filing  Away,  Not  Dismissal. 

The  mere  filing  away  of  an  indictment  is  not  a  dismissal  of  the  prose- 
cution  .610 

Law — Question  for  Court. 

It  is  not  necessary  to  allege  in  an  indictment  the  existence  of  the  law 
under  which  it  is  made;  that  is  a  question  for  the  court 60S 

For  Selling  Liquor  to  a  Minor — ^Instmction. 

In   a   prosecution   for  selling   liquor   to    a   minor,   an   instruction   that 

"the  accused  was     required  by  the  law  to   know  that  McOourt   was  a 

minor,  and  that  his  ignorance  as  to  hie  age,  or  the  belief  that  he  had 

reached  the  age  of  twenty-one  years,  could  neither  justify  nor  excuse  the 

inhibited  selling,"  was  not  erroneous 85 

Same. 

Nor  an  instruction  that  'the  sale  by  an  agent,  authorized  by  the> 
accused  to  sell  to  the  minor,  was  as  much  a  violation  of  the  law,  as 
though  he  had  made  the  sale  himself." 85 

Gaming. 

An  indictment  against  one  for  suffering  gaming  in  his  house  is  defective 
where  it  fails  to  allege  that  at  the  time  of  the  gaming  the  house  was 
in  the  occupation  or  under  the  control  of  the  party  charged  with  the 
offense 63d 

For  Selling  Liquor  to  Minor — Sufficiency. 

An  indictment  for  unlawfully  selling  liquors  "to  James  McCourt,  he 
the  said  James  McCourt,  Jr.,  then  and  there  being  a  white  person  under 
the  age  of  twenty-one  years,  and  which  said  liquor  so  sold  as  aforesaid 
was  *  *  *  so  sold  by  the  said  dosterman  without  either  the  written 
consent  of  the  father,  mother,  or  guardian  of  the  said  James  McOourt, 
Jr.,  or  either  of  them,"  is  held  sufficient  for  the  offense  charged 85 

Idem  Sonana — Words  and  Phrases. 

The  three  names  used  is  held  to  mean  the  same  "indiyidual,"  by  the 
use  of  the  word  "the  said,''  preceding  same 85 

Bar  to  a  Subsequent  Prosecution. 

Such  an  indictment  is  held  to  be  sufficient  to  constitute  a  bar  to  any 
subsequent  prosecution  for  the  same  offense 85 

Same. 

Nor  would  the  plea  avail,  that  it  did  not  set  out  the  father  was 
living,  or  if  dead,  that  he  was  under  the  control  of  his  mother  or 
guardian.   85 

Selling  Lottery  Tickets— Certainty. 

The  charge  in  the  indictment  is  that  the  defendant  "did  unlawfully  sell 
a  lottery  ticket,  a  writing  purporting  to  entitle  the  holder  to  a  prize  to 
be  drawn  in  a  lottery  in  the  State  of  Kentucky  ."Held,  That  the  allega- 
tions are  too  general  and  wholly  fails  to  give  the  defendant  notice  with 
sufficient  certainty  of  the  particular  offense,  for  which  he  was  to  be  tried, 
so  as  to  enable  him  to  prepare  his  defense,  nor  would  a  judgment  in  the 
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owe  be  a  bar  to  a  future  prosecution  for  the  same  offense 652 

ladnding  Two  Separate  Offenses— Lottery. 

On  examination  of  the  indictment  in  the  case,  it  will  be  seen  that  two 
offenses  are  attempted  to  be  charged,  but  it  failed  to  apprise  the  defendant 
for  which  offense  he  was  to  be  tried.  Held,  The  acte  which  are  relied  on  as 
constituting  the  offense  were  not  stated  in  such  a  manner  as  to  enable  the 
party  accused  to  know  for  what  particular  offense  he  ia  to  be  tried 651 

INFANTS. 
Appointment  of  Guardian  Ad  Litem — Service. 

The  appointment  of  a  guardian  ad  litem  on  the  day  a  warning  order 
is  issued  against  an  infant,  under  Civil  Code,  section  66,  is  erroneoui. 
The  appointment  can  only  oe  made,  after  service  of  process,  actual  or 
constructive 305 

Guardian  Ad  Litem  Not  Appointed— Waiver. 

Under  a  sale  of  infants'  lands,  as  legatees,  to  coerce  a  debt  due  by 
their  ancestor,  after  they  have  come  into  court  by  a  guardian  of  their 
own  selection,  he  being  their  father,  a  natural  guardian,  and  making  defense 
to  the  action,  they  cannot  complain  of  the  lack  of  appointment  by  the 
oourt  of  a  guardian  ad  litem 207 

Guardian  and  Ward— Action  in  Infant's  Name. 

An  action  against  a  guardian  for  money  found  due  an  infant  must  be 
brought  in  the  name  of  the  infant  by  his  then  guardian  or  next  friend..  .628 

Avoiding  Deed— Estoppel 

Infants  who  executed  a  deed  of  conveyance  before  they  became  21  yeare 
of  age,  are  not  estopped  from  avoiding  same  after  they  become  of  age.  .891 

New  Promise— Estoppd. 

A  new  promise  by  an  infant,  to  pay  a  note,  in  the  absence  of  fa-se 
statements  relative  to  the  note,  or  the  age  of  the  promissor,  does  not 
oonstitute  an  estoppel  by  anything  said  or  done,  from  making  a  defense 
on  the  ground  of  infancy 346 

Sale  of  Property— Pleadings. 

Where  an  infant  sells  property,  for  which  he  had  given  his  note,  and 
in  an  action  to  enforce  the  note,  he  pleads  infancy,  and  the  pleadings 
fail  to  show  that  the  property  or  its  proceeds  were  in  the  possession  of 
the  obligor,  after  he  attained  lawful  age,  he  was  not  bound  to  make 
restoration  before  relying  on  the  plea  of  infancy 346 

Limitation.  M 

The  appellees  did  not  lose  their  right  to  maintain  this  action  by  reason 

of  their  failure  to  sue  immediately  after  arriving  at  age 336 

Notice  of  Holding. 

It  is  the  duty  of  a  guardian  to  notify  his  ward  of  the  manner  in 
which  he  holds  his  land,  and  if  he  fails,  within  a  reasonable  time  to 
offer  to    refund  the  money  advanced    by  his  guardian,    he  will  lose  his 

right 336 

Sale  of  Lands  for  Division. 

A  division  of  infants'  lands,  on  a  petition  of  the  husband  of  one   and 
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father  of  the  other,  as  next  friend,  will  be  set  aside,  where  an  appointment 
of  a  guardian  ad  litem,  is  not  served 112 

Right  to  Vacate  or  Modify  Judgments. 

Under  the  provisions  of  subsection  8,  section  579,  Civil  Code,  an  infant 
defendant  has  the  same  right  before,  as  after  attaining  his  majority,  to 
prosecute  an  action  to  vacate  or  modify  any  erroneous  judgment  that 
may  have  been  rendered  against  him   -. 305 

Parent  and  Child — Necessaries  Furnished  Child— Payment  for — ^Notice  of  Non- 
payment  for  Other  Articles  Furnished. 501 

INTOXICATING  LIQUOR. 

Indictment  for  Selling  to  Minor — Sufficiency. 

An  indictment  for  unlawfully  selling  liquors  *%o  James  McCourt,  he  the 
said  James  McCourt,  Jr.,  then  and  there  being  a  white  person  under  the  age 
of  twenty-one  years,  and  which  said  liquor  so  sold  as  aforesaid  was  *  *  * 
so  sold  by  the  said  Closterman  without  either  the  written  consent  of  thu 
father,  mother,  or  guardian  of  the  said  James  McCourt,  Jr.,  or  either  of 
them,"  is  hdd  sufficient  for  the  offense  charged 85 

Indictment  for  Selling  to  a  Minor — ^Instruction. 

In  a  prosecution  for  selling  liquor  to  a  minor,  an  instruction  that  "the 
accused  was  required  by  the  law  to  know  that  McCourt  was  a  minor,  and 
that  his  ignorance  as  to  his  age,  or  the  belief  that  he  had  reached  the 
age  of  twenty -one  years,  could  neither  justify  nor  excuse  the  inhibited 
selling,*'  was  not  erroneous   85 

Same. 

Nor  an  instruction  that  "the  sale  by  an  agent,  authorized  by  the  accused 
to  sell  to  the  minor,  was  as  much  a  violation  of  the  law,  as  though  he  had 
made  the  sale  himself." 85 

Indictment  Sufficiency — ^License. 

An  indictment  charged  the  keeping  of  a  tippling  house  in  Pendleton 
county.  Defendant  had  a  license  to  keep  a  tavern  in  the  city  of  Falmouth. 
His  house  was  just  out  of  the  dty  limits.  Held,  that  there  was  no  license 
to  operate  a  tavern   329 

Statute  Regulating,  to  Whom  Applicable.  ^ 

The  statute  prohibiting  the  sale  of  intoxicating  liquors,  is  held  to  apply 
generally  to  all  minors  under  twenty-one  years  of  age,  including  those  who 
have  neither  father,  mother  nor  guardian  83 

INJU'NCTION. 

Bond — Liability  on  for  Debt  Lost. 

Where  the  evidence  shows  that  but  for  an  injunction  to  prohibit  a  suit 
on  a  note,  it  could  have  been  collected  through  the  process  of  the  court,  the 
injunction  bond  will  become  liable  for  the  amount  of  the  debt 358 

Dissolution — ^Dismissal  of  Petition. 

When,  on  the  dissolution  of  an  injunction  by  the  lower  court,  the  petition 
is  dismissed,,  a  Judge  of  the  Appellate  Court  has  no  power  to  reinstate  the 
injunction 367 
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Dissolution — ^Remedy. 

The  dissolution  of  an  injunction  being  only  interlocutory,  the  remedy  Is 
an  application  to  a  Judge  of  the  Court  of  Appeals  for  reinstatement  and 

not  by  appeal , ., 167 

Error  in  Judgment. 

An  injunction  will  not  lie  to  restrain  collection  of  a  judgment,  in  which 
there  is  an  error,  the  proper  proceeding  being  by  appeal  and  supersedeas.  .601 

INTEREST. 
Descent  and  Distribution — ^Ancestor's  Debts — ^Absolute  Title. 

By  the  statute  in  force  at  the  death  of  the  ancestor,  his  heirs  took  the 
absolute  title  to  the  land,  subject  to  be  charged  with  the  debts,  but  were 
not  liable   for  interest 674 

Same. 

When  payments  are  given  upon  property,  either  by  will  or  deed,  the 
ordinary  meaning  attached  to  such  language  would  be,  that  the  payments 
were  to  bear  no  interest 66fc 

Lien — ^Note — ^Release  of. 

The  giving  of  a  note  for  the  interest  on  a  lien,  is  not  a  new  debt,  but 
the  legal  inurement  of  the  lien  debt,  and  an  endorsed  credit,  nor  taking  of 
personal  security  without  other  evidence  of  actual  acceptance  as  partial 
payment,  cannot  be  considered  as  a  release  of  the  lien,  pro  tanto 396 

Purchaser  at  a  Void  Judicial  SlUe— Not  AUowed  ..27s 

Acts  Condemning  Charge  of— When  Defense  May  Not  be  Made 5'20 

JOINT  TENANCY. 
Use  and  Occupation — ^Estoppel  to  Claim  Rent. 

Where,  by  the  terms  of  a  deed,  a  house  was  divided  equally  between 
the  claimants  at  the  time  the  deed  was  given  to  use  by  two  families,  s 
subsequent  action  cannot  be  maintained  to  recover  for  use  of  a  portion 
of  the  house  which  was  vacant  at  the  date  of  the  deed 400 

Partition — ^Equitable  Assignment. 

Either  one  of  joint  tenants,  having  a  right  to  a  sale  or  partition  and 
division  of  property,  a  partition  ordered  by  the  court  upon  petition  and 
proof  held  proper,  the  appellant  having  protested  against  a  sale 3tf0 

JUDICIAL  SALES. 
Bond  of  Purchasers — ^Remedy  of  Co-Vendee— <Action  by  Rule— Costs  for  De- 
fending Another  Strit  587 

Sale  Bonds. 

A  conveyance  executed  in  obedience  to  an  order  of  court  is  sufficient 
confirmation  of  the  sale    581 

The  first  sale,  under  order  of  court,  must  be  set  aside,  before  a  second 
sale  is  ordered 288 

Commissioner— Judgment  of  Court 

Where  a  judgment  excepts  from  a  sale,  of  lands,  "except  the  share  of  B., 
one  of  the  heirs  above,"  etc.,  the  commissioner  has  no  power  to  sell  all  the 
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land,  but  must  first  set  apart  the  portion  coming  to  the  heir 499 

Fraudulent  Combinations  to  Prevent  Bidding — ^Harmlessness. 

Where  evidence  shows  a  fraudulent  combination  to  prohibit  competition 
in  the  bidding  at  a  judicial  sale  of  land,  but  that  at  the  sale  the  land  sold 
at  its  full  value;  held,  to  be  a  harmless  error  and  not  subject  to  rescission 
by  the  court   351 

Absence  of  Unfairness  or  Fraud. 

A  sale  by  a  commissioner  of  land,  substantially  conformable  to  the  law, 
in  the  absence  of  unfairness  or  fraud,  and  for  a  fair  price,  will  not  be 
set  aside   36D 

Definite  Pleadings  or  Evidence  of  Title  in  Defendant. 

It  is  erroneous  to  order  the  sale  of  land  without  either  definite  pleading 
for  that  purpose  or  such  evidence  of  title  as  was  reasonably  necessary  to 
assure  the  purchaser  and  to  enable  the  commissioner  to  sell  and  the  court 
to  convey  the  title 171? 

Purohaser— Interest  on  Void  Sale — Sheriff's  Costs  and  Commission 

A  purchaser  at  a  void  judicial  sale  has  no  right  to  interest  on  his  purchase. 
The  sheriff  cannot  collect  cost  or  commission  on  such  sale 27S 

Failure  to  Hake  Proper  Application  of  Proceeds — ^Remedy. 

Where  the  proceeds  of  a  judicial  sale  are  improperly  applied,  the  remedy 
is  to  apply  to  the  court  for  a  proper  application  and  not  by  excepting 
to  the  sale  629 

Setting  Aside  Sale — ^Return  of  Purchase  Money. 

In  no  event  will  a  decretal  sale  be  set  aside  by  the  party  procuring  it 
without   tendering  the   purchase   money    690 

Purchase  by  One  for  Another  a  Trust  Results. 

When  a  party  purchases  land  at  a  judicial  sale  with  the  understanding 
that  he  is  to  hold  it  for  another,  he  holds  the  land  in  trust  for  the  benefit 
of  the  other 670 

Purchase  Pending  Litigation — ^Notice. 

A  purchaser  of  land  at  decretal  sale,  pending  the  litigation,  is  bound  to 
take  notice  of  all  that  had  been  then  done,  or  might  thereafter  be  done 
in  the  case    690 

Rents — ^Improvements  and  Taxes. 

A  purchaser  at  a  void  judicial  sale  who  has  obtained  the  possession  of  the 
land,  should  be  credited  by  aU  sums  paid  out  for  taxes,  repairs  and  improve- 
ments, and  charged  with  a  fair  rental  value  of  the  property  looking  to  its 
condition  at  the  time  taken,  and  not  its  enhanced  value  by  reason  of  the 
improvements 278 

By  Sheriff. 

A  sale  by  the  sheriff,  of  land,  on  any  day  than  the  first  day  of  a  circuit 
or  county  court,  is  without  authority  and  void 5& 

Right  to  Partite  Lands  After  Sale  and  Before  Confirmation. 

A  sale,  ordered  at  the  instance  of  the  litigants  upon  an  agreed  judgment, 
may  be  set  aside  at  their  request,  and  the  lands  partited,  according  to 
their  agreement : 67 
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Same. 

Where  before  a  sale  by  a  commissioner  is  confirmed,  the  litigants,  for 
whose  benefit  the  sale  was  made,  notify  the  commissioner  they  did  not  want 
the  judgment  executed,  a  subsequent  confirmation  of  the  sale  by  the 
court,  will  be  dismissed  57 

Vendor  and  Purchaser. 

A  purchaser  of  property  at  a  void  judicial  sale  of  an  infant's  property, 
will  not  be  prejudicial  by  a  vacation  of  said  sale,  the  purchase  money  having 
been  secured  only  by  a  lien  on  the  property  305 

Void. 

A  sale  of  land,  under  a  judgment,  in  which  the  defendant,  a  feme  covert, 
was  not  joined  by  her  husband,  in  an  amended  petition,  held  void 449 

Stare  Deciaia — Former  Appeals — ^Demurrer  Propexly  Sustained 548 

Writ  of  Possession. 

Where  land  is  sold  under  an  execution,  possession  of  the  land  must  be 
recovered  by  an  action  at  law  prosecuted  in  the  county  where  the  land 

lies    642 

• 

JUDGMENTS. 
Actions  to  Enforce  Collection — Second  Judgment  in  Personam. 

In  an  action  to  enforce  the  collection  of  a  judgment,  the  circuit  court 
has  no  authority  to  render  a  second  judgment  in  personam *. . .  683 

Action  to  Set  Aside — ^Want  of  Process. 

Where  there  is  no  process  served  on  the  wife,  the  husband  has  no  powfir 
to  consent  to  a  judgment  against  her,  to  subject  her  property  to  sale 690 

Appeal — Stare  Decisis. 

Debt  payable  out  of  general  fund,  not  a  preferred  debt 577 

Final — ^Appeal — ^When  Court  Retains  Control  of  Case,  Before  Final  Adjudica- 
tion— ^Power  to  Complete  Settlement  of  Estate,  After  Master's  Report 
Filed  545 

Appeal  and  Efror — Final  Orders — ^Exceptions  to  Commissioner's  Report. 
The   overruling  of  exceptions   to  a   commissioner's   report,  rejecting  the 
claim  of  the  litigant,  is  not  a  final  order,  from  which  an  appeal  will  be 
allowed    50 

Appeal  and  Error— Final  Orders— Not  Final. 

An  order  of  the  lower  court,  adjudging  the  dismissal  of  former  suits  null 
and  void,  and  that  the  allegations  of  the  petition  for  revivor  were  suflicient 
to  give  him  jurisdiction,  and  retaining  the  cases  for  further  preparation  and 
trial  on  their  merits,  is  not  such  a  final  order,  from  which  an  appeal 
will    lie 224 

Same. 

A  judgment  to  be  final,  must  not  merely  decide  that  one  of  the 
parties  is  entitled  to  relief  of  a  final  character,  but  must  give. that  relief 
by  its  own  force,  or  be  enforceable  for  that  purpose,  without  further  action 
by  the  court,  or  by  process  for  contempt  224 

Erroneous — Long  Acquiescence. 

An  erroneous  judgment  which  has  never  been  reversed  and  which  has 
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been  recognized  for  nearly  twenty  years  will  be  upheld 215 

Collateral  Attack. 

A  judgment,  properly  rendered,  is  not  subject  to  a  collateral  attack,  and 
relief  from  same  can  only  be  granted  on  the  grounds  as  provided  in  sections 
373  and  579,  Civil  Code 513 

Fraud — Collateral  Attacy— Former  Judgment. 

Though  fraud  and  collusion  in  a  petition  be  admitted  as  true,  a  defend- 
ant cannot  attack  collaterally  a  judgment  rendered  26  years  before, 
especially  as  she  did  not  avail  herself  of  the  provisions  of  Civil  Code, 
section  421,  and  section  579,  subsection  8. 

Proceeding  in  lower  court,  after  mandate   returned 606 

Courts— Jurisdiction  of  Quarterly  Court. 

A  petition  in  the  circuit  court  on  a  judgment  for  $7778,  without  alleara- 
tions  that  the  defendant  own?  real  estate  in  the  State,  subject  to  the  debt, 
is  erroneous.    The  action  could  only  be  brought  in  the  quarterly  court . .  96 
Facts  Subndtted  and  Tried  by  the  Court — ^Erroneous  Verdict. 

Though  the  laws  and  facts  be  submitted  to  and  tried  by  the  court,  and  a 
judgment  rendered  thereon  is  entitled  to  the  same  weight  as  the  findings  of 
a  jury,  if  contrary  to  the  weight  of  the  evidence,  the  verdict  will  be 
reversed 231 

Courts — ^Presumption  of  Correctness. 

The  action  of  a  lower  court  is  presumed  to  be  correct,  until  the  contrary 
is  made  to  appear,  and  everything  necessary  to  sustain  the  judgment  will  be 
presumed  which  is  not  inconsistent  with  the  facts  stated  in  the  record.  .328 

By  Default — ^Defendant's  Negligence. 

A  plea  that  a  defendant,  who  had  not  employed  an  attorney,  was  present 
at  a  term  of  court  and  learned  that  all  ordinary  cases  would  go  over,  and 
had  a  good  defense,  is  insufficient  to  set  aside  a  default  judgment 78 

By  Default — Defendant  Constructively  Summoned — ^Petition — ^Proof  of  Alle- 

gationa— AfBldavit  of  Plaintiff. 

The  allegations  of  a  petition  against  a  defendant  constructively  sum- 
moned, and  who  has  failed  to  appear,  cannot  be  taken  as  true,  unless 
the  plaintiff  flies,  with  his  petition,  his  own  affidavit,  stating  that  the  allega- 
tions are  true  and  known  to  be  so  by  the  defendant  and  that  they  cannot 
be  proven  otherwise  than  by  his  answer   174 

By  Default— Petition  Insufficient— Husband  and  Wife— Wife's  Separate  Estate. 
It  is  alleged  in  the  petition  that  the  debt  was  created  for  lumber  used  in 
building  a  house  on  the  land  of  the  wife,  and  although  it  is  alleged  that  she 
has  a  separate  estate,  it  is  not  alleged  that  the  house  was  built  on  land  held 
by  her  as  her  separate  estate,  nor  is  it  alleged  whether  her  separate  estate 
is  real  or  personal,  or  where  it  is  located.  Held,  that  these  allegations  were 
too  vague  and  uncertain  to  support  a  default  judgment 276 

Equity — ^Annullment  of  in  Ordinary  Action. 

A  proceeding  in  equity  cannot  be  maintained  to  annul  a  judgment 
in  an  ordinary  action,  for  a  defense   not  discovered  since  the   rendering 

of  the  judgment,  but  of  which  the  plaintiff  was  fully  aware 145 

Equity — Enforcement. 

In  an  equitable  action  to  enforce   a  judgment,   the   action  becomes   a 
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JUDGMENTS— Continued, 
binding  obligation  against  the  defendant  from  the  date  of  their  aiiBwer 
admitting   liability    369 

Payment  to  Ttird  Party. 

Such  answer  becoming  the  nature  of  a  garnishment  proceeding,  a  pay- 
ment by  the  defendant  to  any  other  than  the  petitioner,  outside  of  court, 
will  not  affect  the  right  of  the  petitioner  to  recover  the  amount  against 
the  defendant    369 

Ifotice. 

Such  prooedings  would  be  notice  of  the  claim  of  the  petitioner  as  against 
subsequent   creditors 369 

Against  Feme  Coyert 

A  judgment  against  a  wife  "to  be  levied  or  collected  out  of  her  general 
estate/'  is  erroneous.  It  ahould  point  out  what  property  or  interest  of 
hers  is  subject  to  the  debt  and  specifically  order  it  to  be  sold 101 

Correction  of  ICstakes  in. 

Courts  will,  by  proper  proceeding,  correct,  mistakes  innocently  made  by 
parties  in  the  settlement  of  their  accounts 39 

Same. 

A  judgment  against  a  defendant,  who  did  not  resist  the  action,  cannot 
be  revised  for  alleged  mistakes,  in  a  separate  action,  and  resulting  from 
the  plaintiff's  own  lack  of  diligence 39 

Injunction — ^Error  in. 

An  injunction  will  not  lie  to  restrain  collection  of  a  judgment,  in  which 
there  is  an  error,  the  proper  proceeding  being  by  appeal  and  supersedeas.  .601 

Modification. 

The  Court  of  Appeals  cannot  modify  a^^judgment  at  a  subsequent  term 

of  the  court  278 

Modification  on  Motion — ^Error  of  Lower  Court 585 

Res  Judicata. 

Former  judgment  a  bar  tb  relief  sought.  Injunction  properly  dissolved. 576 

Replevied-r-Merger. 

The  execution  of  a  replevin  bond  is  a  merger  of  the  judgment  and 
releases  all  the  judgment  defendants  who  fail  to  sign  replevin  bond 654 

Infants — Right  to  Vacate  or  Modify. 

Under  the  provisions  of  subsection  8,  section  579,  Civil  Code,  an  infant 
defendant  has  the  same  right  before,  as  after  attaining  his  majority, 
to  prosecute  an  action  to  vacate  or  modify  any  erroneous  judgmeht  that 
may  have  been  rendered  against  him 305 

Suit  to  Review — ^Petition — ^Demurrer. 

The  petition  was  clearly  defective,  as  it  failed  to  allege  the  discovery  of 
any  of  the  facts  set  forth  as  a  cause  for  reviewing  the  judgment  already 
rendered,  after  its  rendition,  nor  attempts  to  account  in  any  way  for  failure 

to  except  to  the  commissioner's  report  in  the  original  suit 630 

Pleadings— For  Amount  Claimed  Only— Variance  Between  Amount  Claimed 
and  Proof. 

Where  there  is  a  variance  between  the  amount  claimed  in  a  petition  to 
have  been  paid,  and  the  actual  amount  proved  to  have  been  paid,  the  amount 
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in  the  petition  being  less   than  the   amount   proved,   the   petition   alone 
will   govern    297 

Defense  to  Action,  After  Rendered. 

A  defendant  cannot  by  answer,  after  a  judgment  has  been  rendered 
on  a  note,  plead  set-ofifs  and  payments  on  a  note,  the  judgment  not  thus 
being  subject  to  a  collateral  attack  484 

Pltading— Amended  Petition,  After  Void  Judgment — ^Parties. 

After  a  judgment  had  been  entered  on  a  petition,  Mrs.  A.  not  being  a 
party,  an  amended  petition  was  filed  against  Mrs.  A.  only,  and  judgment 
rendered  by  default,  and  sale  made.  KM,  to  be  void,  as  when  the  amended 
petition  was  filed,  the  former  judgment  being  void,  the  original  case  was 
not  in  court,  the  husband  of  Mrs.  A.  not  being  made  a  defendant 449 

Non-Resident — Summons — Constructive  Service — ^Bond. 

It  is  erroneous  to  render  judgment  against  a  non-resident,  defendant, 
constructively  summoned,  until  the  plaintiff  has  executed  the  bond  required 
by  section  441,  avil  Code 266 

For  Sale  of  Land — Setting  Aside — Subsequent  Term — Second  Judgment  for 
Sale— Suit  to  Set  Asdde. 

A  final  judgment  cannot  be  set  aside  at  a  subsequent  term  of  the  court 
unless  for  some  of  the  grounds  prescribed  in  the  Code.  Wihen  the  order 
purporting  to  set  aside  the  first  judgment,  no  sale  of  the  land  had  been 
made  by  the  first  judgment,  the  whole  of  the  land  was  to  be  sold  to  pay 
the  debts  without  regard  to  the  claim  of  the  widow  for  dower,  and  it  is 
not  proved  that  the  land  brought  less  when  sold  than  it  would  have  brought 
if  it  had  been  sold  under  the  first  judgment.  Held,  that  the  order  setting 
aside  the  first  judgment  may  be  treated  as  a  nullity  and  it  may  be  regarded 
as  in  full  force,  the  second  judgment  for  the  sale  of  the  same  land  for  the 
payment  of  the  same  debts  is  not  necessarily  erroneous 647 

Verdict  not  Sustained  by  the  Weight  of  Evidence— Instructions  as  to  Loss.  .588 

JURISDICTION. 
Api>eal  and  Error — ^Jurisdiction  of  Appellate  Court. 

Where  the  statute  gives  no  right  of  appeal  from  the  county  court 
to  the  circuit  court,  an  appeal  from  the  latter  to  the  appellate  court, 
is  erroneous  and  will  be  dismissed 104 

Appeal  and  Error— Answer  Without  Objection. 

The  appellant  answered  both  the  original  and  cross-petition  of  the  appel- 
lee without  objection  to  the  jurisdiction  of  the  court,  but  failed  to  answer 
the  amended  cross-petition.  Held,  that  the  objection  taken  for  the  first 
time  in  the  Court  of  Appeals,  that  the  circuit  court  had  no  jurisdiction  to 
render  the  judgment,  cannot  be  sustained 170 

Circuit,  Quarterly  Courts — ^Amount  in  Controversy. 

In  an  action  for  $50.00  actual  damages,  and  $50.00  punitive  damages, 
the  amount  as  a  whole  is  sufficient  to  give  the  circuit  court  original 
jurisdiction,  under  sections  18,  24  and  29,  Civil  Code 399 

Ciminal  Law — Appeal — ^Amount  of  Fina 

The  Court  of  Appeals  has  no  jurisdiction  in  cases  where  the  penalty  is 
a  fine  of  fifty  dollars  or  less  and  no  other  punishment 627 
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JURISDICTION— Continued. 
Courta— After  Fixing  Amount  of  Bail. 

After  hearing  all  evidence,  and  entering  up  its  judgment,  fixing  the 
amount  of  bail,  and  committing  the  accused  to  jail,  the  examining  court,  has 
diachaiged  all  its  duties,  and  its  jurisdiction  terminates  hj  operation 
of  law    143 

Memorandum  by  the  Court. 

Two  days  after  the  examining  trial,  the  court  changed  its  order  of 
bail  by  increasing  the  amount  from  $500  to  $1,000.  Held,  to  be  without 
his  jurisdiction  and  without  authority  of  law  or  judicial  warrant 143 

Petition — ^Pleading  Must  Conform  to  Requirements  of  Code^ 

Where  it  is  not  shown  in  a  petition  by  a  father,  as  next  friend,  for 
a  division  of  infants'  lands,  that  he  was  a  joint  tenant,  nor  co -parcener 
with  his  children,  nor  that  he  holds  the  estate  in  trust  for  them,  and 

* 

their  estate  is  different  in  timed  duration,  the  court  would  have  no  juris- 
diction, and  the  petition  should  be  dismissed 112 

Taxation — ^Appeals  From. 

Under  a  sale  for  taxes,  of  personal  property,  no  appeal  lies  under  Civil 
Code  section  16,  where  the  amount  involved  is  less  than  the  statutory 
amount 567 

JURY. 
Proyince  of. 

On  a  oonflictii^  deposition  given  by  a  witness,  in  two  different  trials,  it  19 
within  the  power  of  the  jury  to  conclude  that  witness  was  mistaken  in 
one    405 

Seasonable  Doubt — ^Must  Not  Weigh  the  Evidence. 

The  jury  have  no  right  to  weigh  the  evidence  in  a  criminal  case,  and 
they  have  no  right  to  weigh  the  testimony  of  any  single  witness.  Tf 
they  have  a  doubt  as  to  the  credibility  of  a  witness  this  doubt  must  be 
resolved  in  favor  of  the  accused 613 

LANDLORD  AND  TENANT. 
Voluntary  Abandonment  of  Premises — ^Improvements. 

Where  a  tenant  voluntarily  abandons  the  leased  premises  he  can  not 
recover  from  the  landlord  the  value  of  the  improvements  placed  on  the 
land  for  his  own  convenience 672 

Adverse  Holding  of  Land  by  Tenant. 

The  relation  of  landlord  and  tenant,  will  not  apply,  where  it  is  shown 
that  no  contract  was  entered  into  and  no  rents  paid,  no  connection  at  all 
with  the  alleged  landlord  and  then  making  a  sale  of  title  absolute 113 

Adverse  Possession — Disputed  Title  by  an  Adverse  Holding. 

One  in  possession,  recognizing  and  acknowledging  no  landlord,  paying  no 
rent,  and  by  deed  disposing  of  his  title,  which  was  undisturbed  on  the  record 
for  25   years,     is  held   to   a<jquire   a  good   and   perfect  title  by  adverse 

Rents — ^Improvements  and  Taxes. 

A  purchaser  at  a  void  judicial  sale  who  has  obtained  the  possession  of  the 
land,  should  be  credited  by  all  sums  paid  out  for  taxes,  repairs  and  improve- 
ments, and  charged  with  a  fair  rental  value  of  the  property  looking  to  its 
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condition  at  the  time  taken,  and  not  its  enhanced  value  by  reason  of  the 
improvementfl    278 

Consideration. 

Evidence  examined  and  held  sufficient  to  authorize  judgment  for  com- 
pensation for  care  of  old  and  infirm  landlord 404 

Payment  of  Rent  in  Other  Than  Specified  Manner. 

Where  a  tenant  makes  a  tender  of  rent,  which  was  payable  in  money, 
by  offering  com,  the  amount  must  be  measured  up  and  set  apart  specifically 
for  that  purpose   240 

Lease — Snb-Ietting — ^Rent. 

Appellants  sub-rented  the  premises  and  agreed  to  pay  the  rent  to  the 
landlord.  Held,  that  while  the  promise  does  not  appear  to  have  been  made 
directly  to  appellee,  still  he  must  be  regarded  as  having  affiirmed 
the  contract,  and  there  is  no  reason  why  he  should  not  recover  the  rent 
from  appellants    661 

Lease — Reduction  in  Rental  by  Loss  of  Use  of  Part  of  Property. 

A  farm  and  mill  was  leased  providing  "that  in  case  the  mill  dam  should 
be  removed  by  law,  during  said  term  (five  years)  a  proper  reduction  in 
rent  shall  be  made,  etc.,"  also  providing  for  a  payment  of  $1,000.00 
annually.  Held,  that  no  reduction  should  be  allowed  on  the  contract  for 
the  time  the  mill  remained  undisturbed 254 

Damagea 

The  damages  for  loss  by  removal  of  the  dam,  could  only  be  estimated  from 
the  actual  time  of  its  removal,  and  would  not  affect  the  rent  already  earned. 

254 

LACHES. 
Lis  Pendens — Attachment — ^Anot]her  Suit  Pending. 

Where,  in  an  attachment  proceeding,  a  defendant  answers,  admitting 
owning  property  referred  to  in  another  suit  pending  against  him,  this  is 

held  sufficient  to  constitute  a  lis  pendens  under  the  attachment 2S 

An  answer  filed  to  an  attachment  suit  three  months  after  service  of 
process,  and  the  cause  submitted  in  six  months,  held  not  laches 2S 

Surieties  Released. 

Where,  by  the  action  of  a  county  court,  in  deferring  a  settlement  with 
the  sheriff,  the  appointment  of  commissioners  to  adjust  a  balance  due 
by  the  sheriff  some  four  months  after  the  last  day  required  by.  law, 
and  said  settlement  deferred  for  a  year,  such  laches  will  release  the 
sureties  on  the  sheriff's  bond  on  account  of  whatever  balance  remains 
in  the  sheriff's  hands  after  the  January  return  day 245 

Deed — Conveyances — ^Lien. 

In  a  deed  by  a  grantor  and  his  wife,  no  mention  was  made  to  the 
vendee  of  a  lien  retained  in  the  prior  deed  conveying  to  the  grantor 
said  land.  Held,  that  the  purchaser  was  guilty  of  laches  in  not  ascertain- 
ing the  existence  of  the  prior  lien  retained  in  the  former  deed .434 
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LIENS. 
Bond — ^Asaisnmeiit — ^For  Unpaid  Purchase  Money. 

The  aeeignor  of  a  title  bond  must  not,  in  the  absence  of  any  express 
atipulation  to  the  contrary,  be  regarded  as  having  reserved  his  right  to 
retain  a  lien,  unless  it  be  stated  in  the  assignment  what  part  of  the 
consideration  remains  unpaid  in  express  terms 378 

Same. 

It  not  appearing  that  the  assignment  of  a  bond,  contained  an  express 
stipulation  for  reserving  a  lien  for  the  note,  nor  even  that  a  purchaser 
thereunder  had  notice,  held,  that  no  lien  would  attach  thereon 378 

Deed — Conyeyances — ^Laches. 

In  a  deed  by  a  grantor  and  his  wife,  no  mention  was  made  to  the 
vendee  of  a  lien  retained  in  the  prior  deed  conveying  to  the  grantor  said 
land.  Hddy  that  the  purchaser  was  guilty  of  laches  in  not  ascertaining  the 
existence  of  the  prior  lien  retained  in  the  former  deed 434 

Reservation  in  Deed — ^When  Does  Not  Constitute. 

A  reservation  in  a  deed  of  "for  an  in  consideration  of  one  dollar,  and 
twenty-five  cents  per  acre,  secured  to  be  paid,  and  a  lien  is  reserved  to  secure 
the  purchase  money,"  and  notes  for  a  different  total,  and  bearing  different 
dates,  held  not  to  constitute  a  lien  for  the  purchase  money 303 

Equitable  Lien— Notice^ 

Where  one  holds  an  equitable  lien  on  property,  no  notice  is  necessary 
of  same,  to  a  purchaser  of  a  subsequent  and  subordinate  equity 4d5 

Fraudulent  Conveyances — Advanced  by  Third  Party — ^Preferred. 

A  advanced  B  money  to  redeem  lands  sold  under  execution,  with  right  of 
redemption,  and  took  a  deed  from  B  to  A,  in  consideration  therefor.  In  a 
subsequent  execution  by  creditors  to  subject  the  land  to  other  liens;  held 
that  B's  conveyance  to  A  is  a  mortgage  creating  a  prior  lien  on  the  land..^t7 

Vendor  and  Purchaser— Partial  Payments — Sale  Under. 

Notes  for  purchase  money  were  given  in  small  installments.  In  a  suit 
of  foreclosure,  held,  that  the  defendant  is  not  required  to  raise  all  the 
money  on  the  notes  not  due,  and  the  sale  could  only  be,  for  the  one  note, 
subject  to  the  lien  for  the  purchase  money  not  due 617 

UFB  ESTATES. 
Siesen,  What  Constitutea— Dower  and  Curtesy. 

Held,  that  a  parcel  of  land  which  was  being  surveyed,  the  courses  and 
distances  being  an  actual  seizen  of  the  entire  tract  by  all  co-parceners 
jointly,  though  it  continued  but  a  moment,  and  was  sufficient  in  ^aw, 
to  invest  the  husband  of  one  of  the  co-parceners  with  the  right  to  hold 

a  life  estate  by  the  curtesy  in  the  respective  individual  interest 433 

Wills— With  Remainder  Interest. 

A  will  providing  -T  bequeath  to  •  *  *  my  beloved  wife  •  ♦  * 
during  her  life,  to  have  and  use  the  same  to  her  own  use,  having  no 
legitimate  children,"  followed  by  a  clause  "after  the  death  of  my  wife,  the 
estate  she  leaves,  to  descend  to  my  granddaughter,"  is  held  to  create  a  life 

estate  only,  though  the  legatee  provided  for,  died  before  the  testator ^S 

Dervise  Void. 

The  devise  to  the  granddaughter,  by  her  death,  being  void,  the  remainder 
interest  passed  by  the  will  to  the  testator's  brothers  and  sisters 9% 
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LIFE  ESTATES— Continued. 
Wills—  Determinable. 

A  will  provided  that  B.  should  have  an  estate  for  life  in  the  lands 
devised,  determinable .  at  the  pleasure  of  B.,  and  that  N.  was  to  have  a 
home  with  B.,  on  the  land  thus  devised,  as  long  as  B.  retained  possession, 
and  further  directs  that  if  B.  should  wish  at  any  time  to  give  up  the 
premises,  said  lands  should  be  sold,  and  the  proceeds  divided  among 
the  beneficiaries  named.  Held,  to  constitute  a  determinable  estate  by  the 
volimtary  surrender  of  same  by  B.,  but  annexed  no  forfeiture  by  a  refusal 

on  her  part  to  permit  N.  to  reside  with  her 342 

Same. 

Upon  application  by  N.  for  a  residence  with  B.  and  a  refusal  by  B.  to 
permit  such  residence,  an  action  by  N.  could  be  maintained 342 

Pleading. 

To  sustain  a  petition  therein  it  must  allege  a  demand  by  the  plaintiff  to 
enter  upon  the  premises  and  a  refusal  by  the  defendant  to  permit  same.  .342 

LICENSE. 
Federal  Goremment — ^Transacting  Business  Without — Contract  Not  Enforoe- 
aUe. 

Contracts  made  by  broker  carrying  on  business  without  a  license  from 
the  Federal  government  can  not  be  enforced. 

Intoxicating  Liqnors— Indictment  Sufficiency. 

An   indictment  charged  the   keeping  of  a  tippling  house   in   Pendleton 

*  county.  Defendant  had  a  license  to  keep  a  tavern  in  the  city  of  Falmouth. 
His  house  was  just  out  of  the  city  limits.  Held,  that  there  was  no  license 
to  operate  a  tavern   329 

LIMITATIONS. 
Fraudulent  Conyeyances — ^Limitation  of  Action. 

Appellee  was  the  owner  of  a  tract  of  land  in  Harrison  county  in  his 
own  right.  He  exchanged  this  land  for  other  land,  and  caused  a  deed  to 
be  made  to  his  wife  at  a  time  when  he  was  insolvent  and  after  the 
creation  of  appellant's  debt.  The  deed  to  Mrs.  Bradley  was  recorded  m 
the  Harrison  ooimty  court  more  than  five  years  before  the  institution  of 
this  suit.  Held,  that  the  appellant  knew  of  the  existence  of  this  fraud 
more  than  five  years  before  he  brought  his  suit,  and  the  statute  of  limita- 
tion relied  on  by  appellee  is  a  bar  to  his  recovery 676 

Principal  and  Surety — ^Assignment  of  Judgment. 

The  assignment  of  a  judgment  pn  a  note  will  not  operate  to  arrest 
the  running  of  the  statute  of  limitations  in  favor  of  a  surety,  though 
the  assignee  may  not  have  known  that  the  creditor  was  not  the  principal 
in  the  note,  but  only  a  surety 367 

Creditors'  Suit — ^Priorities. 

Where  a  petition  is  filed  in  a  creditors'  suit,  though  after  the  six 
months  limitation,  and  reference  is  made  in  same,  to  the  other  suits  thim 
pending  for  the  same  relief,  their  rights  can  not  be  defeated  by  the  other 
creditors  dismissing  so  much  of  their  petition  as  sought  relief  under  the 
insolvent   creditors   act    500 
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LIMITATIONS— Continued. 
Same. 

The  statute  of  limitations  does  not  run  against  the  personal  claim  of 
an  administrator,  after  his  appointment 219 

Pleading. 
Plea  in  bar,  when  court  suspended  by  military  authority 602 

States. 

The  Legislature  may,  at  its  will  change,  modify  or  repeal  the  Statutes  of 
Limitations,  so  that  it  does  not  change  or  injuriousy  affect  vested  right8..602 

Disability — Statute  of  Limitation. 

A  continued  adverse  holding  for  fifteen  years  against  the  party  claiming, 
when  not  laboring  under  any  disability,  will  for  her  recovery  in  an  action 
for  real  estate   688 

Statute  of— Death   and   Administration— Claim    for    Board,    Clothing    and 
Funeral  Expenses. 

Mor«  than  four  years  had  expired  after  the  death  of  the  ancestor  before 
this  suit  was  brought  against  her  heirs;  and  consequently,  the  saving  pro- 
vided for  in  the  Statute  of  Limitations  was  lost.  If  suit  had  been  brouj^t 
within  two  years  after  the  death  of  intestate,  the  Statute  of  Limitations 
would  not  have  been  available  as  a  bar,  except  as  to  so  much  of  the  amount 
as  was  barred  by  time  at  the  death  of  intestate 169 

Statutes  of — ^Bar  to  Commonwealth. 

The  Oommonwealth,  having  a  judgment  with  an  execution  returned  no 
property  found,  against  Cromwell,  seeks  by  this  equitable  action  to  subject  a 
debt  owing  to  appellee,  Harlan,  to  Cromwell,  its  debtor,  to  the  satisfaction 
of  that  debt,  and  the  Statute  of  Limitation  having  been  pleaded  by  appellee, 
the  court  below  adjudged  the  debt  to  Harlan  to  Cromwell  barred.  Held, 
that  whatever  would  bar  Cromwell  would  bar  the  Commonwealth 275 

LOST  INSTRUMENTS. 
Oral  Testimony  to  Prove  Contents— Burden. 

Where  a  writing  has  been  lost  it  is  not  improper  to  admit  oral  testimony 
to  prove  the  contents,  but  it  is  incumbent  upon  the  party  proposing  to 
prove  its  contents  to  establish  with  a  reasonable  degree  of  certainty 
what  the  paper  did  contain 262 

MASTER  AND  SERVANT. 
LiaWlity  for  Willful  and  Tortious  Acts  of  Servant— Ratification. 

The  master  is  not  usually  liable  for  the  willful  and  tortious  *act  of  his 
servant.     He  is  not  liable  where  the  party  injured  is  a  stranger,  unless  the 

act  was  directed  to  be  done  or  afterwards  ratified  by  the  master 659 

Same. 

The  rule  is  different  where  the  relationship  between  the  master  and  the 
party  injured  is  such  as  implies  a  contract  that  no  injury  shall  be  inflicted 
by  the  servant   659 

Same. 

The  appellant  was  the  owner  of  a  turnpike  road  upon  which  the  appellee 
habitually  traveled.  Held,  that  the  law  implies  a  contract  upon  the  part  of 
those  travelling  on  this  road  to  pay  the  lawful  tolls  charged,  and  it  also 
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MASTER   AND   SERVANT— Oantinued. 
implies  a  contract  upon  the  part  of  the  appellant  that  such  persons  shall  not 
be  insulted  or  outraged  by  the  persons  employed  to  collect  these  tolls.  .659 

Evidence — ^Entiy  on  Books  Made  by  Employee. 

Entries  by  an  employee  made  on  the  books  kept  by  him  can  be  used  to 
establish  a  liability  for  an  increase  in  salary  given  him  by  his  employer. .  31 

Employer  and  Employee. 

An  employer  is  liable  under  a  parol  agreement  for  an  increase  in  salary 
of  his  employee,  where  his  books   show  the  entry  made  thereon  by  the 

employee,  and  not  objected  to  by  him 31 

Due  Care  in  Acts  of  Employee. 

A  manager  of  a  business,  who  negligently  or  by  lack  of  due  care,  permits 
one  of  his  sub-employees  to  overdraw  his  wages,  is  personally  liable  to 
the  employer  for  same  31 

MINES  AND  MINING. 
Criterion  of  Damages. 

As  a  criterion  of  damages,  the  difference  in  the  value  of  the  mines.  In 
the  condition  they  were  restored  to  plaintiff  on  the  day  the  lease  expired, 
and  what  their  value  would  have  been  in  case  "pillars  sufficient  to  preserve 
and  leave  open"  the  main  entry,  had  been  left  as  stipulated 153 

Same. 

The  inquiry  should  be  confined  to  the  difference  in  value  on  the  day 
the  lease  expired,  and  should  exclude  any  consideration  of  the  value  of 
the  entry  as  a  x>a^sage^-way 153 

Pleading — Demurrer  to  Petition  for  -Damages  for  •  Removing  Supports  to  a 
Coal  Mine. 

A  petition  seeking  to  recover  damages  for  the  removal  of  pillars,  stipulat- 
ing "to  preserve  the  main  entry  by  leaving  pillars  on  either  side  sufficient 
to  support  it"  is  not  demurrable,  though  the  plaintiffs  could  not  recover 
as  in  trover  and  conversion 153 

Removal  of  Coal  Adjacent  to  Main  Entry — ^Damages. 

Where  the  proof  shows  that  a  lead  in  a  mine  would  not  terminate  at  a 
point  contemplated  by  the  parties  to  a  contract  for  lease  of  a  mine,  but  at 

« 

a  point  wholly  impracticable  to  reach  the  coal  to  be  mined,  nominal  dam- 
ages for  destruction  thereto  only  could  be  recovered 153 

Defense — ^Plea  that  Better  Coal  Was  Opened  Up. 

A  plea,  in  defense  to  a  suit  for  violation  of  a  contract,  that  by  reason 
of  opening  up  of  a  new  passage  way,  and  closing  of  the  old  one,  in  that 
more  and  better  coal  was  thus  left  than  was  taken  from  the  pillars  sup- 
porting the  portion  of  the  entry  destroyed,  held  not  good In3 

Betterment  to  Owner  of  Mine — Duty  of  Lessee. 

It  is  the  duty  of  the  lessee  to  work  a  leased  mine  as  not  to  render 
imnecessarily  difficult,  the  mining  of  such  coal  as  they  might  choose  or 
be  compelled  to  leave  at  the  expiration  of  their  term 153 

Mistake  in  Lease — ^Exceptions  Reserved — Covenant. 

A  lease  permitting  the  lessee  to  mine  coal,  but  to  preserve  the  'main 
entry"  by  leaving  pillars  sufficient  on  either  side  to  support  it,  and  with 
"this  exception"  to  remove  all  coal,  etc.,  held  that  the  words  in  the  form  of 
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MINES  AND  MINING— Continued, 
an  exception  amounted  to  a  covenant  to  preserve  the  supports  and  leave 
open  the  passage  way  as  much  as  to  preserve  the  entry  itself 153 

MORTGAGES. 
Foreclosure — ^Notice  of  Prior  Conveyance — ^Record. 

In  the  absence  of  record  notice,  a  mortgage  of  an  undivided  interest 
in  lands  is  held  to  be  entitled  to  a  foreclosure,  as  against  an  unrecorded 
bond  for  title  executed  prior  to  the  mortgage 322 

Parties — ^Heirs  Made  Parties  to  Foreclosure  Claim. 

Where  a  party  purchases  land  at  a  decretal  sale,  agreeing  that  the  mort- 
gagor shall  have  the  right  to  redeem,  and  later  transferred  his  claim  (o 
the  purchase  to  a  third  party,  in  an  action  by  the  latter  to  foreclose,  the 
heirs  of  the  original  purchaser  must  be  made  parties 389 

Lien  for  Purchase  Money. 

Transfer  to  third  party,  does  not  pass  title 389 

Sent — ^Demand  for  Possession  of  Property. 

Where  the  mortgagor,  without  an  express  contract  for  rent  under  a  sale  of 
the  property,  is  permitted  to  retain  possession,  he  will  not  be  liable 
for  rent  •. 185 

Prior  Lien — Pro  Sata  Distribution  Among  Creditors — ^Fraudulent  Conveyances. 
594 

Plea  in  Bar — ^Former  Judgment. 

Where  the  records  in  the  lower  court  shows  that  the  hirer  of  personal 
property  was  not  made  a  party  to  a  foreclosure  of  a  mortgage  on  same, 
therein,  he  can  not  plead  said  record  and  judgment  in  bar  to  a  recovery 
in  the  circuit  court  -520 

Priority-— Lien  of  Heirs  in  Estate— Estates. 

A  mortgagee  can  acquire  no  greater  right  by  his  mortgage  and  foreclosure 
than  the  mortgagor  had,  and  a  sale  under  the  mortgage  will  not  affect  the 
right  of  distributees  to  a  recovery  out  of  the  land  of  over  plus  paid  to  the 
mortgagor  through  a  mistake  of  the  commissioner,  as  his  distributable 
portion 473 

Same. 

The  purchaser  at  the  mortgage  sale  acquired  no  title,  legal  or  equitable, 
as  would  deprive  the  distributees  of  their  right  to  enforce  against  the 
mortgaged  property  their  judgment  obtained  to  recover  back  the  overplus 
paid  the  mortgagor  by  the  mistake  of  the  commissioner 473 

Lis  Pendens. 

The  doctrine  of  lis  pendens  would  not  apply  in  favor  of  the  mortgagee, 
as  he  could  claim  no  greater  title  than  the  mortgagor  had 473> 

MUNICIPAL  CX)RPORATI0NS. 
Taxation — ^Extending  Corporate  Limits. 

Wilson's  land  was  separated  from  the  built-up  portion  of  a  town  by  a 
creek,  over  which  no  crossing  was  erected,  and  during  several  months  of  ths 
year,  could  not  be  crossed  on  foot.  Only  three  families  lived  on  this  side  '^f 
the  creek,  and  no  improvements  or  steets  were  construed.  Held,  not  to  be 
liable  for  city  taxation  under  an  act  taxing  farm  lands  in  the  corporate 
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MUNICIPAL  CORPORATIONS— Continued, 
limits    64 

Ordinance. 

The  ordinance  providing  for  taxing  farm  lands  within  the  corporate  limits 
of  a  town  extending  for  a  long  distance  beyond  the  resident  section,  is  held 
in  violation  of  the  spirit  of  the  constitution,  and  void 64 

Toit— Liability  of  Trastees. 

The  seizure  nd  sale  of  the  property  under  such  an  ordinance,  would  not 
be  malicious,  and  the  owner  could  not  recover  more  than  its  actual  value, 
and  the  trustees  of  the  town  would  not  be  liable  personally 61 

Ordinances— Constitutionality. 

The  constitutionality  of  a  local  ordinance  for  street  improvement  depends 
upon  the  fact,  that  the  party  whose  property  is  taken  for  public  benefit, 
receives  compensation  in  some  degree  in  the  enhancement  of  the  value 
of  his  property 36 

Authority  of  City  Council  by  a  Subsequent  Ordinance. 

Property  owners  along  a  street  upon  which  improvement  is  done,  cannot 
be  compelled  to  pay  the  expense  therefor,  by  a  subsequent  ratification  by 
the  council  of  the  action  of  the  officers SQ 

Street  Improvement — Subdivision  for  Purpose  of  Assessment — ^Equal  Burden 
on  Abutting  Property. 

The  right  of  a  city  to  levy  a  tax  on  property  fronting  on  a  street  not 
being  questioned,  the  town  council  has  the  right  to  sub-divide  the  street, 
being  improved,  by  certain  cross  streets,  so  as  to  form  the  lot  owners  into 
a  defined  square  or  sub-division,  or  quasi  community  for  the  purpose  of 
specific  local  taxation    •. 183 

NEGLIGENCE. 
Railroads— Injury  to  Cattle — Special  Contract. 

There  can  be  no  binding  special  agreement  by  which  a  railroad  can  avoid 
its  responsibility  for  the  negligent  injury  to  cattle  by  its  trainmen 271 

Instruction — ^Turnpikes. 

While  a  turnpike  company  may  be  guilty  of  not  protecting  its  bridge- 
ways   with  side  bars   as   a  protection,   and   the     plaintijET     by     driving 
carelessly  is  injured  by  precipitation  over  same,  an  instruction  predicated 
on  the  liability  of  the  defendants  for  not  keeping  same  in  good  repair 
is   misleading  and   erroneous    92 

NEW  TRIAL. 
Conflicting  Evidence — ^Preponderance — Second  Verdict. 

Although  conflicting  evidence  may,  when  carefully  scrutinized,  preponder- 
ate against  it,  a  second  verdict  will  not  be  set  aside  on  that  account. . .  .179 

Credits  Allowed  by  Decree  of  Court— Injunction. 

Credits,  pretermitted  in  a  flrst,  and  allowed  in  a  second  decree,  suf- 
flcient  to  sustain  a  petition  for  re-hearing,  and  an  injunction,  until  such 
credits  had  been  adjudged  and  ordered  by  the  court 288 

Grounds  for  Failure  to  Prepare— Failure  to  Answer. 

A  defendant,  if  not  informed  by  their  attorney  of  the  situation  of  their 
suit,  must  inquire  of  the  action,  and  flle  their  answer  within  the  pre- 
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NEW  TRIAD—Continued. 
scribed  time,  the  negligence  of  their  attorney  in  failing  to  notify  them, 
not  being  grounds  for  a  new  trial 221 

Reversal  for  Error  in  Granting. 

Where  all  the  papers  in  a  case  shows  no  error  against  a  plaintiff,  but 
that  all  evidence  objected  to  by  him  was  rejected,  all  instructions  asked 
for,  given,  it  is  error  for  the  trial  court  to  set  aside  the  verdict  of  the 
jury,  and  grant  a  new  trial    350 

Snbmisaion  to  Jury. 

It  is  error  for  the  court  to  grant  a  new  trial,  where  the  case  was  sub- 
mitted to  the  jury  on  the  evidence,  with  instructions  asked  for  by  both 
litigants  to  which  no  exceptions  were  taken,  and  the  jury  found  in  accord- 
ance therewith 405 

Jury. 

On  a  conflicting  deposition  given  by  a  witness,  in  two  different  trials,  it  ie 
within  the  power  of  the  jury  to  conclude  that  witness  was  mistaken 
in    one 405 

Facts  Within  the  Knowledge  of  the  Attorney. 

It  is  no  cause  for  a  new  trial  that  an  attorney  did  not  communicate  all 
the  facts  to  them,  alleged  in  his  affidavit.  What  he  knew,  they  should 
have  known 147 

Motion  to  Suspend  Judgment. 

The  entry  of  a  motion  for  a  new  trial  on  the  motion  docket,  and  not 
prosecuting  it  in  court,  or  having  it  entered  on  the  minute  or  order  book, 
is  not  sufficient  to  suspend  a  judgment 105 

Motion  for — ^Essential  to  Appeal. 

On  an  issue  and  trial  of  a  fact  by  a  jury  a  motion  for  a  new  trial  is 
essential  to  correct  the  errors  growing  out  of  the  evidence  of  instructions 
before   an   appeal    can   be    entertained 61G 

Newly  Discovered  Evidence— Due  Diligence. 

The  appellant  stated  in  his  affidavit  in  support  of  his  motion  for  a 
new  trial  that  since  the  trial,  he  had  discovered  evidence  that  the  defendants 
had  notice  of  the  protest  of  the  bill  in  due  time,  that  he  did  not  know 
of  this  "evidenoe  and  could  not  have  discovered  it  before  the  trial.  Held, 
that  while  appellant  states  he  used  due  diligence  to  discover  the  evidence, 
the  facts  show  no  diligence  whatever  was  used  by  him,  and  his  motion 
for  a  new  trial  should  have  been  overruled 199 

Newly  Discovered  Evidences-Principal  and  Surety. 

After  trial  and  judgment  against  sureties,  they  discovered  that  they 
could  prove  by  witnesses  that  their  principal,  before  his  death,  and  before 
the  action  sued  on,  had  made  payments  which  would  considerably  reduce 
the  amount  of  the  debt.  This  evidence  was  brought  to  light,  by  papers 
among  the  effects  of  the  deceased,  and  was  such  that  it  could  not  have 
been  discovered  before  the  term  at  which  the  action  was  sot  for  hearing. 
Held,  sufficient  to  order  a  new  trial  in  the  court  below 306 

Weight  of  Evidence— Newly  Discovered  Evidence. 

The  verdict  of  a  jury  will  not  be  set  aside  unless  it  is  palpably  against 
the  weight  of  the  evidence.  Newly  discovered  evidence,  which  is  merely 
cumulative,    is    not    suffieient 01^ 
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NEW  TRIALr-Oontinued. 
Work  and  Labor-— Inconsistency  of  Pleading. 

New  trial  should  be  granted  on,  when  shown 542 

OFPIGBRS. 
Cerk — Official  Act — Contradiction  after  Expiration  of  Term  of  Office — ^Bz  parte 
Affidavit. 

The  offijcdal  acts  of  an  officer  can  only  be  contradicted  or  avoided  in 
a  proceeding  to  which  he  is  made  a  party,  and  in  which  fraud  or  mistake 
is  directly  charged. ;268 

Constable — ^Bxecution— Levy  and  Sale — ^Fi  Fa  Sufficient. 

Appellee  as  an  acting  constable  levied  an  execution  on  some  lumber 
*nd  furniture  owned  by  appellant  who  brought  this  action  of  trespass 
against  the  constable  for  so  doing.  Held,  that  the  fi  fa  which  is  pleaded 
was  a  sufficient  jutificatioa  without  producing  the  judgment  upon  which 
it  was  founded    . . .  • .  41 

Recognition  of  Officer. 

As    appellant    recognized    the    appellee's    official    character    and    right  to 

levy  on   the   property,  noni-production   of   his   official   bond   and   oath  of 

office,  is  not  reversable  error  41 

Sale  of  Office. 

A  contraet  between  a  sheriff  and  constable  reciting  "that  the- fees  and 
emoluments  of  the  said  offi<»  of  sheriff,  arising  and  which  have  arisen, 
etc.,  amount  to  more  than  $700.00,  which  Sharp  (constable)  is  to  retain 
for  his  service  except  $700.00  to  be  paid  Harper,  $350.00  December  25, 
1863,  and  $350.00  December  26,  1864;  held,  to  be  a  sale  and  deputation  of 
the  office  of  sheriff,  and  void  as  to  that  amount 80 

Liability  of  Sureties. 
Sureties  on  the  bond  of  a  defaulting  constable,  are  not  liable  for  more 
than  the  actual  amount  the  sheriff  would  be  compelled,  to   account   for, 
notwithstanding  the  recitations  of  the  bond 80 

Damages. 

And  the  sheriff  could  only  recover  such  actual  damages  as  he  would 
sustain  by  reason  of  the  constable's  failure  to  collect  the  taxes  and  not 
consequential  damages.    . . . , 80 

PARENT  AND  CEULD. 
Fraudulent  Conveyance—No  consideration. 

A  conveyance  by  a  father  to  his  son  of  a  large  amount  of  property  with- 
out a  visible  change  of  possession,  and  at  a  time  when  the  father  was  heavi- 
ly involved,  and  in  the  absence  of  proof  that  the  son  had  paid  any  of  the 
purchase  price,  or  was  able  to  do  so,  held  to  be  fraudulent  as  to  creditors 
of  the  father  393 

Infanta— Necessaries  Fumialhed  Child— Payment  for— Notice  of  Non-payment 
for  Other  Articles  Furnished  504 

Necessaries  Furnished- Duties  of  Parents. 

A  parent,  who  is  guardian  of  his  only  child,  cannot  be  allowed  to  charge 
large  sums  out  of  the  estate  of  his  ward  for  her  clothing,  schooling,  etc., 
'so  as  to  practically  liquidate  the  estate  in  his  hands 476 
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PARENT  AND  CJHILD—Ooiitinued. 
Frandnleiit  Conyeyanoe— Purcjbase  of  Property  by  Son  for  Use  of  Parent. 
Propetty  purchased  by  a  son,  for  the  use  of  his  parents,  cannot  be 
subjected  to  the  debts  of  the  father 61 

Fraudulent  Conyeyance — ^Parent  to  Child. 

Deed  to  daughter  held  fraudulent   544 

Bona  fide  purchase  by  son,  for  a  valuable  consideration 604 

PARTNERSHIP. 
Action  on— When  to  Accrue. 

M.  abandoned  a  farm,  the  estate  being  left  in  the  hands  of  McD.,  the 
other  partner.  Held  that  as  the  possession  of  McD.  was  not  unfriendly  to 
M.  no  cause  of  action  could  accrue  in  favor  of  M.  until  the  character 
of  this  holding  was  changed    404 

Contracts— Place  To  Be  Performed— Terms  of. 

A  Contract:  "Paducah,  Ky.  •  •  •  B.  K.  Williams  has  agreed  to  let 
us  take  one-half  interest  in  150  barrels  rectified  whiskey  which  he  con- 
tracted for  from  them  Dec,  1864,  at  $1.82  per  gallon.  •  *  *  We  are 
to  divide  profits,  *  *  *  and  to  charge  nothing  for  accepting  or  selling." 
This  whisky  was  contracted  for  by  Williams  at  Cincinnati,  to  be  shipped  on 
his  order.  Held^  that  the  meaning  of  the  contract  was  that  the  whisky  was 
to  be  sold  in  Paducah,  the  place  where  the  contract  was  to  be  performed.  .439 

Same. 

In  a  contest  between  the  parties  to  this  contract,  the  element  of  part- 
nership could  not  enter  in  same 439 

Equal  Division  of  Payment. 

Liability  for  proportion  of  debts,  out  of  amount  not  paid  in 583 

Bills  and  Notes — Off-set — ^Accounts. 

Evidence  examined  and  held  sufficient  to  sustain  a  judgment  for  an 
assignee  of  a.  note  given  by  one  member  of  a  partnership  to  another, 
though  there  were  outstanding  partnership  accounts  unsettled  between 
the  partners,  prior  in  date  to  the  note  executed  and  assigned 314 

Failure  of  One  Partner  to  Comply  with  Terms. 

One  of  a  firm,  who  agrees  to  furnish  certain  machinery,  but  who  sold 
same  and  bought  other  machinery  of  an  inferior  kind  and  quality,  will 
be  held  liable  for  the  loss  thereby  sustained 241 

Insane    Persons — Contracts    With — Overreaching— Fraud— Rescission — Surnv- 
ing  Partner. 

Mefford  and  Stafford  were  partners  in  business.  Parker  sold  to  Digby 
a  boat  belonging  to  the  partnership,  for  the  price  of  $300.00.  Mefford 
sued  Digby  for  conversion  of  the  boat  alleging  that  Parker  was  insane 
at  the  time  of  the  sale  and  that  the  boat  was  worth  $450.00;  wbiea 
allegations  Digby  denied.  The  case  was  submitted  to  the  court  without 
the  intervention  of  a  jury  and  it  was  adjudged  that  Parker  was  insane 
at  the  time  of  the  sale  to  Digby.  and  that  the  boat  was  worth  $4^0.00. 
Eddy  that  Mefford  had  no  right  to  ask,  and  the  court  to  make,  a 
new  contract  with  Digby  and  force  him  to  keep  the  boat  at  a  price 
he  did  not  agree  to  give,  as  there  is  nothing  in  the  case  which  warrants 
the  oonduaion  that  Digby  was  guilty  of  such  conduct  in  the  purchase 
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of  the  boat  as  to  render  his  purchase  absolutely  void;     that  if  Parker 
WBs  incapable   of   transacting  business   by   reason   of   his   insanity,*  then 
Mefford,   as   the   surviving  partner,   was   entitled  to   a  rescission   of   the 
contract  and  no  more  272 

Pleading— Allegation  of  Failure  to  Put  in  Machinery. 

Though  a  partner,  who  had  agreed  to  put  in  certain  machinery  into 
a  partnership,  failed  to  comply,  but  disposed  of  it  and  bought  other 
machinery  of  less  value,  he  cannot  be  held  liable  in  the  absonce  of  au 
allegai^ion  in  the  petition  that  the  specific  machinery  alluded  to  was  to 
be  put  in,  nor  from  which  such  fact  could  be  inferred 241 

Use  of  Name  of  Firm  After  Dissolution. 

Though,    after    dissolution    of    a    partnership,    neither    partner    can,    on 
account  of  the  partnership  relations,  bind  the  other  by  use  of  the  part- 
nership name,  either  member  may  use  the  name  of  the  other  for  the  purposes 
of  the  late  partnership,  if  authorized  and  permitted  to  do  so  by  the  other. 511 

Purchase  of  Property — ^Use  and  Occupation. 

A.  and  B.  made  a  purchase  of  a  parcel  of  land,  one  day  before  a  part- 
nership was  formed,  and  the  purchase  price  went  in  as  part  of  their  sub- 
scription to  the  partnership.  No  deed  of  transfer  was  made  to  the  firm. 
The  partnership  company  exercised  control  over  and  erected  a  mill  on  the 
property.  The  original  purchasers  made  one  or  two  attempts  to  sell  the 
property  as  individuals.  Held,  that  in  a  contest  over  the  sale  of  the  prop- 
erty at  a  loss,  it  should  be  borne  by  the  firm,  and  not  by  the  individuals..418 

Services  Voluntarily  Rendered  by  Partner — Compensation — General  Rule—  Ez- 
«tption. 

When  there  is  no  agreement  between  the  parties,  what  either  of  them 
are  to  receive  as  compensation  for  their  services,  it  is  a  general  rule, 
that  in  such  cases  neither  partner  will  be  entitled  to  any  such  compensa- 
tion for  services  voluntarily  rendered  by  him  in  the  partnership 
business,  that  there  are  exceptions  to  this  general  rule  is  true,  but  to 
bring  a  case  within  any  such  exceptions,  there  must  be  some  very  special 
and  particular  state  of  facts 195 

Settlement — Conclusive  as  to  Anterior  Transactions. 

In  the  absence  of  fraud  or  mistake  in  a  settlement  made  by  partners 
themselves,  and  not  waived  or  abandoned  by  them,  a  court  of  equity 
will  commence  with  it,  in  proceeding  to  state  an  account  between  them, 
and  regard  it  as  conclusive  of  all  antecedent  transactions  appearing  to 
have  been  embraced  therein   229 

Settlement — Laches. 

Where  a  partner  failed  to  demand  a  settlement  of  a  partnership  for 
six  years  after  it  had  been  closed,  though  oould  have  done  so  any  day, 
and  failure  to  exhibit  the  books  upon  warning  by  the  court,  is  guilty 
of  gross  laches,  and  his  action  will  be  dismissed 343 

PARTIES. 
The  vendee  can  be  brought  before  the  court  for  the  purpose  of  passing 
the  legal  title  at  any  time,  in  an  action  on  an  assignment  for  creditors.  .522 
Heirs  Made  Parties  to  Close  Mortgage  Claim. 

Where  a  party  purchases  land  at  a  decretal  sale,  agreeing  that  the 
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mortgagor  shall  have  the  right  to  redeem,  and  later  transferred  his  claim 
to  the  purchase  to  a  third  party,  in  an  action  by  the  latter  to  foreclose, 
the  heirs  of  the  original  purchaser  must  be  made  parties 389 

Pleading— Petition— Parties  to  an  Action  Respecting  Title. 

Where  a  petition  charges  a  fraudulent  transfer  of  lands  to  A,  held,  that 
A  must  be  made  a  party  to  the  suit 701 

Bills  and  Notes— Necessary. 

The  assignor  of  a  note  must  be  before  the  court  before  a  judgment  can 
be  rendered   against   the  assignee    701 

Principal  and  Surety— Contribution  from  Old  Sureties. 

To  entitle  the  sureties  in  a  new  bond,  to  contribution  from  the  sure- 
ties in  the  former  bond,  they  must  be  brought  before  the  oourt,  in  the 
action  in  which  they  are  defendants.  It  is  not  the  duty  of  the  plaintiff 
in  the  action  to  do  this  for  them 403 

Defect  of — Special  Demurrer. 

Under  Civil  Code  section  121,  where  a  defect  of  parties  is  not  assigned 
as  a  cause  of  demurrer,  such  defect  cannot  be  reached  by  a  general 
demurrer    '. 512 

Vendor  and  Purchaser— Action  Inyolving  Untitigated  Lands. 

Where,  in  a  suit  for  specific  performance  and  an  election  by  a  defend- 
ant to  pay  pro  tanto  and  accept  such  title  as  his  vendor  had,  before  final 
judgment  is  rendered,  all  interested  parties  should  be  brought  before 
the  court,  and  be  made  to  disclose  their  interests 74 

PAYMENT. 
The  acceptance  on  an  account,  of  a  note  of  a  third  party,  is  a  good 
defense  of  payment  of  the  account 570 

Accounts  and  Accounting — ^After  Acceptance  Given — ^Application  of  Payments. 
A  was  working  for  B,  and  an  agreed  settlement  was  made  up  to  a 
certain  date,  which  was  closed  by  acceptance  given  by  B.  Afterwards 
A  continued  to  work  for  B  and  payments  were  made  him  from  time  to 
time.  Held,  that  B  would  not  have  the  right  to  ask  that  the  payments 
should  be  applied  to  the  acceptances  first 213 

Tender— When  Not  Regarded  As. 

A  tender  of  the  residue  of  goods  purchased  but  not  received,  cannot 
be  regarded  as  a  payment,  though  they  were  afterwards  sold  by  the 
assignee  and  the  proceeds  applied  to  the  payment  of  other  creditors, 
appellants  only  receiving  their  ratable  portion 249 

To  IJhird  Party. 

Such  answer  becoming  the  nature  of  a  garnishment  proceeding,  a  pay- 
ment by  the  defendant  to  any  other  than  the  petitioner,  outside  of  court, 
will  not  affect  the  right  of  the  petitioner  to  recover  the  amount  against 

the    defendant ." 369 

Notice. 

Such  proceeding  would  be  notice  of  the  claim  of  the  petition,  as  against 
subsequent  creditors 369 

Evidence  of  Payment  for  Interstate. 

Payment   of   judgments   enjoined  by   an   intestate,   must  be  shown  by 
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proper  evidence   to   have   been   made   with   the   consent    of    intestate,    or 
by  his  request,  or  that  they  were  debts  the  payer  was  legally  bound  to 
discharge 383 

Landlord  and  Tenant— Of  Sent  in  Other  Than  Specified  Manner. 

Where  a  tenant  makea  a  tender  of  rent,  which  was  payable  in  money, 
by  offering  com,  the  amount  must  be  measured  up  and  set  apart  speci- 
fically for  that  purpose 240 

PLEADING. 
Animals — SIheep  Killed  By  Dogs— Action  For  Damages— Petition. 

In  an  action  for  damages  for  sheep  killed  by  dogs  the  petition  must 
allege  that  the  owner  of  the  dogs  had  received  the  notice  required  by  the 
statute,  or  that  his  dogs  had  killed  and  wounded  sheep  before 100 

Answer— Negative  of  Averments — ^Burden  of  Proof. 

The  burden  of  proof  is  on  the  defendant  where  his  ani»wer  contains 
negative  averments.  Held,  That  the  knowledge  of  what  is  alleged,  if  the 
averments  are  negative,  is  with  the  defendant  and  not  the  plaintiff.  By 
throwing  the  burden  of  proof  on  the  party  bringing  the  action  he  is  re- 
quired to  prove,  that,  which  is  impossible  for  him  to  do.  There  is,  how- 
ever, a  class  of  cases  where,  although  the  averments  are  negative,  in  their 
character,  the  proof  or  the  evidence  sustaining  the  averment  is  not  only 
within  the  knowledge  of  the  plaintiff,  but  as  susceptible  of  proof  by  him 
as  by  the  defendant 655 

Petition — ^Answer  Not  Sufficient. 

The  petition  charges,  in  express  terms,  a  joint  borrowing  and  indebted- 
ness on  the  part  of  appellant  and  Phillips.  '  The  answer  of  appellant  is 
evasive;  a  denial  that  he  borrowed  the  money,  or  that  it  was  loaned  at 
his  special  instance  and  request  is  not  sufficient 675 

Aniwer  and  Cross-Petition — Sufficiency  Of. 

It  is  not  alleged,  in  the  answer  and  cross-petition  of  appellant,  that 
the  choses  in  action  claimed  to  have  been  delivered  to  Sanders,  were 
against  solvent  persons,  nor  that  anything  could  have  been  collected  by 
the  exercise  of  diligence.  Held,  Such  being  the  case,  no  judgment  could 
have  been  rendered  on  the  cross -petition,  and  the  proof  fails  to  cure  the 
defect  in  the  pleading 682 

Answer. 

An  allegation  in  the  answer  of  the  creditor  that  he  is  advised  and 
believes  that  no  valid  or  effectual  attachment  had  been  levied  on  the 
debt  in  controversy,  not  sufficient  to  overthrow  the  lis  pendens  by  a 
prior  suit,  being  a  seizure  of  all  the  assets,  choses  in  action,  moneys,  etc.. 486 

Filing  Answer  After  Pro  Confesso — ^Discretion  of  Court. 

The  refusal  of  the  court  to  permit  the  filing  of  an  answer  at  a  succeed- 
ing term  of  court  after  a  pro  confesso  had  been  permitted,  is  not  an 
abuse  of  discretion  to  authorize  a  reversal 464 

Answer  to  Make  Specific  Denial. 

A  petition  alleges  that  A.  paid  to  B.  on ,  $500.00  to  be  credited 

on  a  note,  which  the  holder  agreed  and  promised  to  enter  on  said  note, 
but  had  failed  to  do  so.    The  answer  states  that  aft«r  the  agreed  settle- 
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ment,  on  ,  etc.,  no  payments  were  made  by  the  payor  to  the 

payee.    Held,  not  to  be  a  denial  of  the  specific  charge  in  the  petition...47S 

Amended  Answer— Newly  Discovered  Evidenca 

Amended  answer  examined,  and  held  not  to  disclose  facts  sufficient  to 
authorize  a  new  trial,  nor  defects  in  pleading  made  good  by  new  proof 
offered,  a  lack  of  diligence  being  shown  by  one  of  the  defendants 447 

Answer  Containing  Secord  of  Another  Suit. 

Where,  in  an  answer,  reference  is  made  to  another  suit,  alleged  to  be 
pending,  it  is  not  available  unless  a  copy  of  the  record  be  filed  therewith, 
or  proof  showing  same 427 

Appeals — ^Rule. 

In  the  lower  oourt,  appellant  treated  the  rule  of  the  chancery  court  as  a 
petition.  No  objection  to  this  character  of  proceeding  was  made,  but 
filed  an  answer  going  to  the  merits  of  the  case.  Held  that  under  the 
fifth  section  of  Act  March  21,  1870,  a  litigant  who  had  actually  appeared 
in  court,  and  by  his  conduct  induced  the  chancellor  and  the  opposite 
party  to  believe  that  he  intended  to  waive  all  formal  defects,  or  omis- 
sions, can  not  be  allowed,  after  he  is  defeated  upon  the  merits  of  thi 
controversy,  to  take  advantage  of  the  technical  objections  for  the  first 
time  in  the  appellate  court 532 

Attorney  Fee-^Averment  of  Petition. 

In  order  to  recover  an  attorney  fee,  provided  for  in  a  note,  the  petition 
should  have  averred  the  payment  of  same  by  the  holder  of  the  note — 517 

Alternative — ^Recovery  On. 

An  allegation  in  a  petition  "that  'A'  had  subscribed  and  paid  for,  or 
bought,  etc.,"  held,  to  be  an  alternative  pleading,  one  showing  no  cause 
of  action,  a  judgment  on  the  petition  is  erroneous 390 

Bills  and  Notes — ^Action  Against  Assignor — ^Answer — ^Demurrer. 

The  answer  states  that  the  appellant  received  no  consideration  for  the 
assignment,  but  made  it  at  the  request  of  the  parties.  That  Smith  knew 
the  land,  for  which  the  note  was  executed,  belonged  to  Crider;  that 
Crider  was  to  perform  the  covenant  in  the  deed  in  regard  to  fence.  Held, 
That  the  answer  is  not  suflSicient  because  the  law  implies  a  liability  on 
the  part  of  the  assignor  to  pay  the  con-sideration  received  by  himself 
or  third  person,  in  the  event  that  the  note,  when  assigned,  was  paid  off, 
or  not  collectable  by  reason  of  an  equitable  set-off. 698 

Bills  and  Notes— Dishonor-— Suit  by  Last  Indorser  Against  the  Drawer,  and  the 
Indorser  Who  Preceded  Him  on  the  Bill — Sufficiency  of  Petition. 
A   petition   which   fails   to   allege   that   the   drawer   and  indorser  were 

notified  of  the  protest  is  bad  on  demurrer 199 

Bills  and  Notes — Notice  of  Protest. 

An  allegation  in  a  petition  on  a  protested  bill,  that  ''said  parties  to 
the  same  were  duly  advised  of  said  acceptance  being  protested."  Held, 
insufficient  to  state  a  cause  of  action  under  Civil  Code,  Sec.  118, — ^it  being 
a  coridusion  of  the  pleader  that  the  law  had  been  complied  with. 462 

Costs,  Against  Defendant  in  Bill  of  Discovery. 

Where  a  petition,  in  which  several  defendants  are  joined,  merely  calls 
on  one  of  them  to  assert  his  claim  to  the  property,  if  any,  even  though 
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no  answer  be  made,  costs  cannot  be  adjudged  against  him 51 

Dem.iirTer  to  Petition  of  City  For  Improvements. 

A  petition,  fully  setting  out  the  ownership  of  property  by  a  defendant, 
and  sufficient  notice  to  him  to  improve   same  under  an  ordinance,   and 

failure,  is  good  on  demurrer 70 

Same. 

This  presumtively  being  the  exercise  of  legitimate  power,  if  otherwiso, 
must  be  shown  by  the  answer  of  the  defendant  setting  out  the  facts 
of  legislative  spoilation 76 

Demurrer  to  Petition  For  Damages  For  Removing  Supports  to  a  Coal  Mine. 

A    petition    seeking    to    recover   damages    for    the    removal    of    pillars, 

stipulating  ''to  preserve  the  main  entry  by  leaving  pillars  on  either  side 

sufficient  to  support  it"  is  not  demurrable,  though  the  plaintiffs  could  not 

recover  as  in  trover  and  conversion 153 

Parties — ^Defect  of — Special  Demurrer. 

Under  Civil  Code,  section  121,  where  a  defect  of  parties  is  not  assigned 
as  a  cause  of  demurrer,  such  defect  can  not  be  reached  by  a  general 
demurrer 512 

Parties — ^Demurrer. 

*  The  counter-claim  as  pleaded  by  one  defendant  alone,  was  not  main- 
tainable, it-  not  being  a  complete  cause  of  action  in  favor  of  the  party 
pleading  it,  and  the  demurrer  should  have  been  sustained 410 

DiYorce— Limitation  of  Action  For. 

Where,  by  a  petition  it  is  shown,  that,  abandonment  without  cohabita- 
tion, was  not  within  the  limit  of  one  year,  it  is  not  an  available  error 
that  costs  were  awarded  against  him 428 

Same. 

After  the  discovery  later  of  the  defect  in  pleading,  it  should  have  been 
amended  to  conform  to  proof  of  the  abandonment 428 

Discoyery-r-Undisclosed  Payments — Continuance. 

Where  an  answer  to  a  petition  to  foreclose  a  mortgage  shows  undis- 
closed payments,  and  a  charge  of  usury,  the  defendant  would  be  entitled 
to  time  for  preparation,  and  an  order  of  discovery 397 

Pleading  Must  Conform  To  Requirements  of  Code. 

Where  it  is  not  shown  in  a  petition  by  a  father,  as  next  friend,  for 
a  division  of  infants'  lands,  that  he  was  a  joint  tenant,  nor  co-parcener 
with  his  children,  nor  that  he  holds  the  estate  in  trust  for  them,  and 
their  estate  is  different  in  timed  duration,  the  court  would  have  no  juris- 
diction, and  the  petition  should  be  dismissed 112 

Judgment  by  Default — Defendant's  Negligence. 

A  plea  that  a  defendant,  who  had  not  employed  an  attorney,  was 
present  at  a  term  of  court  and  learned  that  all  ordinary  cases  would  go 
over,  and  had  a  good  defense,  is  insufficient  to  set  aside  a  default  judg- 
ment  78 

Judgment — Defense  To  Action,  After  Rendered. 

A  defendant  cannot  by  answer,  after  a  judgment  has  been  rendered 
on  a  note,  plead  set-offs  and  payments  on  a  note,  the  judgment  not  thus 
being  subject  to  a  collateral  attack 484 
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Judgment  by  Default— Defendant  Constructiydy  Summoned— Petition— Proof 
of  Allegations— Affidavit  of  Plaintiff. 

The  allegations  of  a  petition  against  a  defendant  constructively  sum- 
moned, and  who  has  failed  to  appear,  cannot  be  taken  as  true,  unless 
the  plaintiff  files,  with  his  petition,  his  own  affidavit,  stating  that  the 
allegations  are  true  and  known  to  be  eo  by  the  defendant  and  that  they 
cannot  be  proven  otherwise  than  by  his  answer 174 

Same. 

Admission  in  petition  and  answer 591 

Same. 

Where  the  proof  shows  one  is  entitled  to  a  credit  larger  than  that 
claimed  in  his  pleading,  the  proper  remedy  is  by  an  amended  petition,  ami 
not  to  try  to  correct  the  error  by  an  appeal 608 

Same. 

The  failure  of  the  purchaser  of  the  land  to  rely  upon  this  defense  in 
his  original  answer  to  the  foreclosure  proceedings,  held  not  to  be  a  con- 
cession by  the  purchaser  of  the  rights  of  the  mortgagees  to  foreclose 
their  lien.    MO 

Same. 

To  sustain  a  petition  therein  it  must  allege  a  demand  by  the  plaintiif 
to  enter  upon  the  premises  and  a  refusal  by  the  defendant  to  permit 
same 342 

Husband  and  Wife— Action  for  Necessaries  Furnished  at  Wife's  Instance- 
Answer. 

The  denial  that   the   alleged   necessaries   were   furnished   at  the  wife's 
instance,  were  ordered  on  her  credit,  is  sufficient  to  bar  the  action  for  sub- 
jecting her  estate,  even  if  she  authorized  the  signature  of  her  name  to 
the  note 204 

Non  est  Factum. 

The  answer  imports  a  plea  of  non  est  factum,  the  averment  that  her 
name  was  signed  by  the  husband  in  her  absence  impliedly  negatives  his 
authority 204 

Rigjht  of  Contest 

The  heirs  of  the  decedent,  not  being  concluded  by  the  judgment  against 
the  administrator  nor  bound  thereby,  have  the  right  to  controvert  the 
justice  of  the  claim  against  their  ancestor,  and  to  enable  them  to  do 
this,  the  same  must  be  made  the  foundation  of  the  action 345 

Equity — Sale  of  Infant's  Land,  With  a  Contingent  Interest. 

A  petition  for  the  sale  of  an  infant's  land,  in  which  there  is  a  con- 
tingent remainder  interest,  must  allege  that  the  interests  of  the  claimants 
of  the  future  estate  would  be  best  subserved  by  the  sale  of  the  entire 
and  absolute  title  to  the  property 00 

Judicial  Sale— Purchaser  Not  Bound  To  Perform. 

A  purchaser  of  such  an  interest,  unless  the  requirements  are  complied 
with,  would  not  be  bound  to  complete  his  purchase W 

<yuardian  and  Ward— Right  To  Bring  Action. 

A  petition  by  a  ward  to  ascertain  how  funds  were  being  held  by  a 
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guardian,    what    disposition   had    been    made    of    the    same,    the    amount 
due   each   ward,   and  to   enforce  payment,  held,   sufi^ent   allegations  t') 
authorize  bringing  the  action,  and  uphold  a  judgment  for  the  true  amount 
when  ascertained,  against  the  guardian  and  his  sureties 387 

Mortgages — ^Plea  in  Bar — ^Former  Judgment. 

Where  the  records  in  the  lower  court  shows  that  the  hirer  of  personal 

property  was  not  made  a  party  to  a  foreclosure  of  a  mortgage  on  same, 

therein,  he  can  not  plead  said  record  and  judgment  in  bar  to  a  recovery 

in  the  circuit  court 620 

Special  Agent— Plea  of  Non  Est  Factum. 

A  plea  of  non  est  factum  to  a  note,  the  blanks  of  which  had  been  filled 
in  by  the  agent  of  the  payors,  can  only  be  sustained  when  the  person 
eo  acting,  was  a  special  agent  so  far  as  the  particular  note  was  concerned, 
and  that  his  authority  was  limited  to  flU  in  a  particular  name t,  .408 

Action  for  Toit — ^Misjoinder. 

A  petition  was  filed,  setting  out  both  an  action  on  the  case  for  conse- 
quential damages,  and  against  the  bond,  for  a  wrongful  levy,  after  attach- 
ment issued.  An  amended  petition  was  filed,  asking  judgment  on  the 
band  alone.  Held,  That  as  the  original  petition  sued  for  the  tort  as  well 
as  for  the  breach  of  contract,  the  filing  of  the  amended  petition  some 
time  afterwards,  was  not  the  commencement  of  the  action  for  tort,  and 
limitations  did  not  apply 510 

Action  Against  Sureties  of  Sheriff  For  Settlement. 

Where  a  petition  alleges  the  list  of  persons  chargeable  with  the  payment 
of  the  county  levy,  was  placed  in  a  sheriff's  hands,  this  can  only  be 
negatived  by  way  of  defense  to  the  action.  It  is  presumed  the  clerk 
did    his    duty 138 

Same. 

It  was  not  necessary  to  allege  in  so  many  words  that  the  levies  were 
distrainable,  nor  that  the  sheriff  had  collected  them 13S 

Amended  Petition,  After  Void  Judgment — ^Parties. 

After  ^  judgment  had  been  entered  on  a  petition,  Mrs.  A.  not  being 
a  party,  an  amended  petition  was  filed  against  Mrs.  A.  only,  and  judg- 
ment rendered  by  default,  and  sale  made.  Held,  to  be  void,  as  when  the 
amended  petition  was  filed,  the  former  judgment  being  void,  the  original 
case  was  not  in  court,  the  husband  of  Mrs.  A.  not  being  made  a  defendant. 
449 

Amended  Petition  and  Replies — Insufficiency. 

Where  the  original  petition  distinctly  sets  out  a  cause  of  action,  it 
is  not  error  for  the  court  to  refuse  the  filing  of  an  amendment,  and  a 
reply  which  contains  no  available  allegations  other  than  those  stated 
in  the  originals 398 

Demurrer — ^Amended  Petition — ^Insufficiency. 

A  defect  in  a  petition,  on  a  judgment  against  an  administrator,  that 
does  not  set  up  the  original  liability  of  the  decedent,  is  not  waived 
by  a  failure  to  demur  to  same.  The  petition  not  stating  these  facts 
is  a  valid  ground  of  reversal,   whether  objected   to   in  the   court  below 
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or    not 344 

Sufficiency  of  Amended  Petition— Descent  and  Distribution— Action. 

A  petition  on  a  judgment  against  an  administrator,  in  an  equitable 
action  against  tbe  beirs,  set  out  tbe  fact  tbat  an  execution  bad  been 
issued  upon  tbe  judgment  against  the  administrator,  and  bad  been  returned 
nulla  bona,  and  tbat  said  judgment  remained  wbolly  unpaid,  but  made  no 
reference  to  the  nature  of  tbe  original  liability  of  tbe  interstate.  Held, 
insufficient  to  constitute  a  cause  of  action 344 

Allegations  in  Petition  and  Answer,  Justifying  Verdict— Denials  in  Reply- 
Sufficiency 590 

Petition  by  Surety  on  Guardian's  Bond  Insufficient — Demurrer. 

A  petition  by  a  surety,  against  od  sureties  on  a  guardian's  bond, 
for  contribution,  tbat  does  not  allege  tbe  insolvency  of  tbe  principal, 
nor  other  reason  why  tbe  amount  could  not  be  made  out  of  him,  does 
not  constitute  a  cause  of  action,  and  is  demurrable 102 

Petition  Insufficient  to  Constitute  a  Cause  of  Action. 

A  petition,  seeking  to  recover  a  consideration  paid  for  a  transfer  of  a 
claim  to  lands  purchased  at  a  decretal  sale,  to  constitute  a  cause  of 
action,  must  allege  an  undertaking  or  agreement  to  refund  tbe  money 
so  paid  on  tbe  failure  of  the  court  to  confirm  tbe  sale,  or  any  other 
contingez^y 116 

Sufficiency  of  Petition  on  an  Account. 

A  petition  alleges  plaintiff  sold  to  Sheppard  a  barrel  of  whiskey,  42 
gallons,  for  $3.25  per  gallon,  upon  the  faith  of  the  written  guarantee 
of  tbe  defendant,  Humphrey,  tbat  it  would  be  paid;  and  that  he  caused 
Humphrey  within  due  and  reasonable  time  to  be  notified  that  his  offer 
as  guarantor  of  payment  had  been  accepted  by  tbe  vendor.  Held,  sufiSdent 
to  constitute  a  cause  of  action 140 

Allegations  in  Petition  Sufficient. 

Allegations  in  substance  of  a  promise  to  pay  one  ''Sebree  tbe  difference 
on  43  hogs  which  be  purchased  at  $5.75  per  hundred  and  delivered  to 
them  at  $6.00  per  hundred,"  the  difference  in  price  amounting  to  $40.00, 
sufficient  to  constitute  a  cause  of  action 221 

Allegation  of  Failure  To  Put  In  Machinery  In  Partnership.  • 

Though  a  partner,  who  bad  agreed  to  put  in  certain  machinery  into 
a  partnership,  failed  to  comply,  but  disposed  of  it  and  bought  other 
machinery  of  less  value,  he  cannot  be  held  liable  in  tbe  absence  of  an 
allegation  in  the  petition  that  the  specific  machinery  alluded  to  was  to 
be  put  in,  nor  from  which  such  fact  could  be  inferred..'. 241 

Petition — Sufficiency— Executors  and  Administrators. 

A  petition  against  an  administrator,  charging  a  sufficiency  of  assets 
in  his  bands  belonging  to  the  estate,  to  satisfy  their  claim,  presents  a 

cause  of  action,  and  is  good  on  demurrer. 3*^^ 

Petition— Allegations  to  Affect  Married  Woman's  EsUte  For  Necessities. 
In  an  action  to  subject  a  married  woman's  estate  for  necessities,  it  is 
necessary  to  allege  in  tbe  petition  tbat  tbe  credit  was  originally  given  to 
her,  for  herself  or  family 300 
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Same. 

An  allegation  that  she  signed  a  note  with  the  object  and  intent  to 
charge  her  estate  with  the  payment  of  the  debt,  or  "was  borrowed  for 
necessaries,  and  used  by  the  defendants,"  held  insufficient  to  authorize 
the  deduction  that  the  wife  borrowed  the  money  for  her  own  use,  or  for 
her    family ! 309 

Petition — Insnffidency  on  Bond. 

A  petition,  which  does  not  set  out,  or  state  in  terms  or  substance  the 
covenants  of  an  official  bond,  held  insufficient  to  constitute  a  cause  of 
action  on  the  bond 319 

Cause  of  Action  Stated. 

A  petition  alleges  that  two  executions,  which  are  sufficiently  described, 
were  collected  by  R.,  who  refused,  on  demand,  to  pay  over  the  money, 
and  alleges  a  joint  liability  of  both  defendants  for  money  had  and  received. 
Held  to  be  good  on  general  demurrer  to  its  sufficiency 319 

Petition  Alleging  Action  on  Supersedeas  Bond. 

A  petition,  alleging  the  execution  of  a  supersedeas  bond,  and  all  facts 
of  its  course  through  the  Appellate  Court,  constitutes  a  good  cause  of 
action ; 26 

Demurrer. 

A  demurrer  to  such  petition  should  be  overruled .26 

Judgment — Suit  To  Review— Petition— Demurrer. 

The  petition  was  clearly  defective,  as  it  failed  to  allege  the  discovery 
of  any  of  the  facts  set  forth  as  a  cause  for  reviewing  the  judgment 
already  rendered,  after  its  rendition,  nor  attempts  to  account  in  any  way 
for  failure  to  except  to  the  commissioner's  report  in  the  original  suit 630 

Judgment  For  Amount  Claimed  Only — ^Variance  Between  Amount  Claimed, 
and  Proof. 

Where  there  is  a  variance  between  the  amount  claimed  in  a  petition 
to  have  been  paid,  and  the  actual  amount  proved  to  have  been  paid,  the 
amount  in  the  petition  being  less  than  the  amount  proved,  the  petition 
alone  will  govern 297 

Exfhibits — Former   Judgment — ^Failure    to   Impeach    Genuineness— Burden    of 
Proof. 

The  answer  fails  to  impeach  the  genuineness  of  the  judgment  ex- 
hibited with  the  amended  petition,  which  declares  the  deed  to  appellant 
void  and  vacates  and  sets  it  aside.  The  facts  thus  appearing  by  the 
exhibit  being  uncontroverted,  the  burden  was  not  on  the  plaintiff  co 
produce  other  evidence  of  the  facts  the  judgment  purports  to  prove 335 

Sale  of  Property. 

Where  an  infant  sells  property,  for  which  he  had  given  his  note,  and 
in  an  action  to  enforce  the  note,  he  pleads  infancy,  and  the  pleadings 
fail  to  show  that  the  property  or  its  proceeds  were  in  the  possession  of 
the  obligor,  after  he  attained  lawful  age,  he  was  not  bound  to  makd 
restoration  before  relying  on  the  plea  of  infancy 346 

Limitations. 

Plea  in  bar,  when  court  suspended  by  military  authority 602 
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Vendor  and  Purcliaser — ^Amended  Petition  and  Answer— Burden  of  Proof. .  .596 

PRINOIPAL  AND  AGENT. 
Liability  of  Agent. 

If  an  agent  has  by  a  deviation  from  his  orders,  or  by  any  misoonduct, 
or  omission  of  duty,  become  responsible  to  his  principal  for  damages,  he 
will  be  discharged  therefrom  by  the  ratification  of  his  acts,  or  omissions, 
by  the  principal,  if  made  with  a  full  knowledge  of  all  the  facts  and 
circumstances 43G 

Fraud  or  Collusion. 

In  the  absence  of  a  charge  and  proof  of  fraud  upon  the  part  of  the 

.    agent,   the   principal    cannot   be    heard    to '  attack   the   agents   acts,   thus 

ratified  by  him 436 

Rigjht  to  Dispose  of  Stocks— Pledges. 

A  contract  by  a  broker  and  his  customer,  'It  is  agreed  between  <J. 
and  W.  that  if  the  margin  became  exhausted,  W.  should  sell  said  ftock 
and  any  loss  sustained  on  such  sale  of  said  stock  should  be  paid  by  C. 
to  W."  and,  "W.  was  to  carry  and  hold  the  stock  for  an  account  of  C. 
until  W.  should  be  directed  by  C.  to  sell  said  stock  or  to  deliver  same 
to  C."  Hdd,  that  W.  was  the  agent  of  G.  to  the  extent  to  sell  said 
stock,  and  that  W.  held  and  carried  the  stock  under  a  contract  of 
pledge 436 

Authority  of  Agent  To  Bind  Principal — Special  Agent. 

An  agent  can  bind  his  principal  on  a  note  by  fiilling  in  blanks,  after  the 
note  had  been  sent  him,  though  the  name  filled  in  was  not  the  person 
to  whom  the  principal  intended  the  note  made  payable.. .  ^ 408 

Special  Agent— Plea  of  Non  Est  Factum. 

A  plea  of  non  est  factum  to  a  note,  the  blanks  of  which  had  been 
filled  in  by  the  agent  of  ^he  payors,  can  only  be  sustained  when  the 
person  so  acting,  was  a  special  agent  so  far  as  the  particular  note  was 
ooncemed,  and  that  his  authority  was  limited  to  fill  in  a  particular 
name 408 

Unauthorised  Acts— Ratification. 

Where  an  agent  is  authorized  to  borrow  money  on  time,  but  gets  it 
on  call,  the  principal  ratifies  his  action  by  accepting  it 625 

Contracts— Personal  Responsibility  of  Agent  For  Contract  BCade  For  Principal 
Appellee  as  agent  of  McAlter  &  Co.,  purchased  tobacco  from  appel- 
lant agreeing  to  retain  the  tobacco  in  his  possession  as  security  for  the 
price  due  appellant,  but  afterwards  forwarded  the  tobacco  to  McAlter 
&  Co.  And  the  appellant  brought  an  action  to  recover  against  the 
appellee,  personally.  Held,  that  the  agreement  to  hold  the  tobacco  as 
security  to  the  appellant  imposed  on  the  appellee  a  personal  obligation 
to  hold  it  subject  to  the  debt 46 

PRINCrPAL  AND  SURETY. 
Assignment  To  Surety  of  Debt  Paid. 

The  assignment  by  a  judgment  creditor  of  the  debt  to  a  surety  paying 
same,  does  not  preclude  the  surety  from  prosecuting  an  action  thereon, 
on  the  ground  th&t  he  cannot  be  the  assignee  of  a  debt  against  himself. 
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and  a  payment   of  the  judgment  by  the   surety  extinguished   the   debt. 
Sec.  8,  ch.  97,  Rev.  St.  2,  vol.  398 380 

Co-Surety  in  Supersedeas — ^Right  To  Contribution. 

A  surety  in  a  supersedeas  bond,  to  stay  execution  on  a  judgment 
against  a  principal  and  sureties  on  a  note,  who  had  taken  indemnity 
from  the  principal,  is  held  to  have  executed  the  supersedeas  as  the 
principal  above,  and  could  not,  by  paying  the  debt,  acquire  any  right 
of  remuneration  from  the  original  sureties 380 

Rights  of  Original  Sureties — Liability  of  Sureties  in  Supersedeas  Bond. 

A  supersedeas  bond  for  a  principal  debtor  was  executed,  thereby  causing 
delay  in  the  collection  of  the  debt.  Pending  the  action,  the  debtor  dis- 
posed of  his  property,  and  the  original  sureties  on  the  note  were  compelled 
to  pay  the  debt.  Held,  that  the  sureties  in  the  supersedeas  bond  were 
liable  to   the   original   sureties   for   the   total   amount   of   the   debt   paid 

by  them ,380 

Indemnity — ^Attachment. 

Under  the  statute,  a  surety  may  bring  an  original  suit  against  his 
principal  to  compel  him  to  discharge  the  debt  or  for  indemnity,  and 
auxiliary  to  this  he  may  have  an  attachment,  notwithstanding  there 
is  an  action  pending  against  him  and  his  principal,  seeking  a  common- 
law  judgment  against  them  for  the  debt 49 

Bond»— Sec.  a,  Ch.  71,  Rev.  St 

Section  2,  Oh.  71,  Rev.  St.,  is  merely  a  reenactment  of  the  acts  of 
1820,  and  holds  a  surety  on  a  constable's  bond  liable  in  so  far  as  it 
operates  to  indemnify  the  sheriff  from  loss  or  damage  on  account  of  the 
illegal  or  negligent  acts  of  the  constable SO 

Bond — ^Mutual  Mistake  in  Giving — Second  Surety  Not  Liable. 

Mistakes  in  the  execution  of  a  bond  given,  can  be  corrected  like  other 
instruments,  where  it  is  shown  that  a  prior  bond  for  the  same  purpose 
had  been  executed 253 

Bills  and  Notes— Instructions. 

In  an  action  against  a  surety  on  a  note,  dated  at  Cincinnati,  O.,  but 
actually  endorsed  while  in  Kentucky,  an  instruction  was  erroneous,  that 
would  in  effect  have  made  the  enquiry,  whether  the  contract  was  or 
not  completed  in  Ohio,  depend  alone  on  the  proof  as  to  the  place  it 
which  the  transferred  notes  were  actually  received  by  the  plaintiff,  thus 
.  precluding  evidence  conducing  to  prove  a  delivery  of  the  notes  in  Ken- 
tucky to  an  agent 431 

Same. 

An  instruction  was  erroneous,  that  in  effect  made  the  lex  loci  con- 
tractu depend  solely  on  the  place  at  which  the  mere  act  of  endorsing 
the  notes  occurred,  whether  they  were  actually  or  constructively  delivered 
in  this  state  or  not 431 

Bills  and  Notes — ^Release  of  Surety— Limitations. 

The  limitations  of  seven  years  in  favor  of  a  surety  will  not  apply 
where  an  execution  against  the  surety  alone,  was  issued  within  the 
statutory    period 369 
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Criminal  Law— Smpaneling  Jury — ^Diamissing  Indictment— Bondman  Released. 

A  trial  is  begun  when  the  jury  is  empaneled,  and  if  the  indictment  is 

dismissed  and  resubmitted  to  the  grand  jury,  the  surety  on  the  appearance 

bond  is  thereby  released 611 

Pleading — ^Petition  by  Principal  on  Guardian's  Bond  Insufficient — ^Demurrer. 

A  petition  by  a  surety,  against  oo-sureties  on  a  guardian's  bond,  for 

contribution,   that   does   not    allege    the    insolvency  of   the  principal,  nor 

other  reason  why  the  amount  could  not  be  made  out  of  him,  does  not 

constitute  a  cause  of  action,  and  is  demurrable 102 

Guardian  and  Ward— Neiw  Bond  Releases  Surety  in  Existing  Bond— Accnmn- 
lative  Surety. 

Where  a  guardian  is  allowed  upon  his  own  motion  in  the  county 
court  to  execute  a  new  bond  for  the  express  purpose  of  releasing  from 
liability  his  surety  upon  his  original  bond,  and  the  new  bond  is  executed, 
approved  and  accepted  by  the  court,  the  former  surety  is  released  from  all 
liability  whatever,  and  the  new  bond  is  not  accumulative  surety 192 

Guarantor — ^Notice  of  Acceptances-General  Rule. 

A  person  proposing  to  become  guarantor  for  another  is  not  to  enquire 
as  to  the  acceptance  of  his  proposal:  the  creditor  who  intends  to  hold 
him  liable  for  the  debt  of  another,  must  show  that  he  had  reasonable 
notice  of  such  intention 140 

Notice— Acceptance  of  Guarantor. 

An  instruction  that  a  guarantor  had  notice  "during  the  spring  of  1868," 
not  sufficient  to  constitute  notice  to  the  guarantor  that  he  would  be 
held  liable  on  his  guarantee,  in  that  it  was  too  indefinite 140 

Contribution  From  Old  Sureties— Parties. 

To  entitle  the  sureties  in  a  new  bond,  to  contribution  from  the  sure- 
ties in  the  former  bond,  they  must  be  brought  before  the  court,  in  the 
action  in  which  they  are  defendants.  It  is  not  the  duty  of  the  plaintiff 
in  the  action  to  do  this  for  them » 403 

Contribution  On  Guardian's  Bond. 

A  ward  obtained  judgment  against  sureties,  who  were  solvent,  and 
severally  as  well  as  jointly  liable  upon  a  bond  that  was  a  nullity:  Hdd, 
that  without  objection  below,  they  cannot  complain  of  the  error  in  the 
bond. 340 

Guardian  and  Ward — Order  Releasing  Surety. 

An  order  of  the  CJounty  Court,  releasing  the  surety  in  a  Guardian's 
Bond,  from  past  and  future  responsibility,  without  taking  another  bond 
is  void. 840 

Counter  Security  Given  by  a  Wife  To  One  On  Bond. 

Counter  security  given  by  a  wife  to  a  surety  on  her  husbands  guardian's 
bond,  does  not  enure  to  the  benefit  of  all  the  securities  thereon 162 

Sama 

Her  property,  thus  liable,  would  not  be  subject  to  sale  by  the  surety, 
until  a  pro  rata  distribution  of  liability  had  been  adjudged,  and  he  had 
been  compelled  to  pay  same 162 
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Limitation — ^Asadgiimeiit  of  Judgment. 

The  assignment  of  a  judgment  on  a  note  will  not  operate  to  arrest 
the  running  of  the  statute  of  limitations  in  favor  of  a  surety,  though 
the  assignee  may  not  have  known  that  the  creditor  was  not  the  principal 
in  the  note,  but  only  a  surety , 307 

Liability  of  Sureties. 

Sureties  on  the  bond  of  a  defaulting  constable,  are  not  liable  for  more 
than  the  actual  amount  the  sheriff  would  be  compelled  to  account  for, 
notwithstanding  the  recitations  of  the  bond. 80 

Damages 

And  the  sheriff  could  only  recover  such  actual  damages  as  he '  would 
sustain  by  reason  of  the  constable's  failure  to  collect  the  taxes  and  not 
consequential    damages HO 

Bonds — ^Appeal  Bond — ^No  Supersedeas  Issued. 

The  mere  execution  of  a  supersedeas  bond,  without  the  issuance  of 
the  order  of  supersedeas,  will  not  render  the  sureties  liable  for  oosts  in 
the  previous  suits  and  rents  and  damages  for  being  kept  out  of  the 
possession  of  the  property  in  litigation,  during  the  pending  of  the 
appeals .'. . .  .3S5 

Subrogations-Fraudulent  Conveyance. 

A.  made  a  mortgage  to  B.  to  indemnify  him  as  surety  on  a  replevin 
bond,  and  also  included  in  the  mortgage  other  debts  due.  In  an  action 
to  set  aside  the  mortgage  as  a  preference,  the  principal  in  the  replevin 
is  not  subrogated  to  the  rights  of  the  judgment  creditor  that  would  give 
him  priority  over  other  creditors,  since  there  had  never  existed  a  lien 
in  favor  of  the  judgment  creditor SOS 

Release  of  Surety— Notice  to  Judgment  Creditor  to  Proceed. 

After  notice  given  a  judgment  creditor,  under  sec.  10,  ch.  07,  R.  8., 
unless  proceedings  by  execution  be  issued  within  ten  days  after  such 
notice,  the  surety  will  be  released 37i 

Same. 

The  notice  must  state  that  the  giver  of  same  was  a  surety,  co-surety  or 
co-obligor 37i 

Sheriffs  and  Constables— Liability  of  Surety— ^Acceptance  of  List  of  Tax- 
payers— ^Waiver. 

The  acceptance  of  the  list  of  tax-payers,  by  the  sheriff,  though  not 
delivered  in  ten  days  after  execution  of  his  bond,  held,  to  be  a  waiver 
of  the  time  of  delivery 138 

Pleading— Action  Against  Sureties  of  Sheriff  For  Settlement. 

Where  a  petition  alleges  the  list  of  persons  chargeable  with  the  pay- 
ment of  the  county  levy,  was  placed  in  a  sheriff's  hands,  this  can  only 
be  negatived  by  way  of  defense  to  the  action.  It  is  presumed  the  clerk 
did  his  duty 138 

Same, 

It  was  not  necessary  to  allege  in  so  many  words  that  the  levies  were 
distrainable,  nor  that  the  sheriff  had  oollected  them 138 
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PRINCflPAL   AND   SURETY— Continued. 
Sheriffs— Official  Bond— Failure  of  ComntiBsioner  to  Settle— Risk  of  Sureties 
Increased  by  Order  of  Court. 

A  mere  omission  of  the  court  of  officers  whose  duty  it  is  to  require 
collectors  of  public  dues  to  make  regular  settlements  and  to  account 
promptly  for  the  public  moneys  in  their  hands,  will  not  of  itself  discharge 
the  sureties  of  the  collector  from  liability,  but  the  sureties  do  not. agree 
to  be  responsible  for  the  funds  retained  in  the  hands  of  their  principal 
under  orders  of  the  court 2i5 

Laches— Sureties  Released. 

Where,  by  the  action  of  a  county  court,  in  deferring  a  settilment  with 
the  'Sheriff,  the  appointment  of  commissioners  to  adjust  a  balance  due 
by  the  sheriff  some  four  months  after  the  last  day  required  by  law,  and 
said  settlement  deferred  for  a  year,  such  laches  will  release  the  sureties 
on  the  sheriffs  bond  an  account  of  whatever  balance  remains  in  the  sheriff*d 
hands  after  the  January  return  day 245 

FROOESS. 
Proof  of  Loss— Entry  by  Clerk. 

In  the  absence  of  proof  that  a  summons  was  lost,  the  entry  by  the 
derk  on  his  docket,  as  to  the  service,  is  not  evidence 005 

Non-Resident — Summons— Constructive  Service— Bond— Judgment 

It  is  erroneous  to  render  judgment  against  a  non-resident,  defendant, 
constructively  summoned,  until  the  plaintiff  has  executed  the  bond  required 
by  section  441,  Gvil  Code 265 

Trial — Sufficiency  of  Summons. 

In  case  where  a  summons  is  served  20  days  before  the  commencement 
of  the  term  at  which  a  judgment  is  rendered,  hM  that  plaintiff  was 
justly  entitled  to  a  trial,  unless  there  was  an  issue  of  fact  made  by  the 
pleadings.    236 

QUIETING  TITLE. 

Adverse  Possession— Instructions — ^Ejectment 

In  an  action  for  possession  of  land,  an  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  appellants  and  those  under  whom 
they  claimed,  had  been  in  the  continuous  possession  since  1819,  of  the 
land  embraced  in  the  deed  to  S.,  claiming  to  the  boundary  of  said  land, 
and  that  the  land  in  controversy  was  included  by  said  boundary  the  law 
was  for  appellant,  held  erroneous,  in  that  the  converse  of  the  proposition 
would  be  that  if  the  possession  had  not  been  continuous  since  1819,  the 
law  was  not  for  appellants,  and  was  misleading. 312 

Same. 

The  jury  should  have  been  instructed  that  fifteen  years  uninterrupted 
adverse  possession  of  land  gave  a  perfect  right  of  entry  and  would  prevail 
in  ejectment  against  an  outstanding  elder  patent 312 

RAILROADS. 

Damages  For  Taking  Property  For  Right  of  Way— Rule. 

In  an  eminent  domain  proceeding  for  damages  for  taking  property  by 
a  railroad  company,  no  fact  which  does  not  certainly  and  absolutely  have 
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RAILROADS— Continued, 
the  effect  of  causing  an  immediate  and  definite  depreciation  of  value  shall 
be  taken  into  consideration. 71 

Set-off  and  Connter-daim— Provisions  in  Charter  of  Railroad  Company,  For. 
Damages  occasioned,  danger  of  fire,  injuring  of  stock,  inconvenience 
of  hauling  across  the  track,  and  discomfort  by  passing  trains,  are  conse- 
quential, and  are  off-set  by  the  provisions  in  the  charter  of  a  railroad 
company,  providing,  "advantages  to  such  residue  of  property  to  be  derived 
from  the  building  and  operating  of  said  road  by,  through  or  near  such 
residue.". , 71 

Eminent  Domain — Compensation  to  Owner. 

Just  compensation  to  the  owner  for  taking  his  property  for  public 
use  without  his  consent,  means  tho  actual  value  thereof  in  money,  without 
any  deduction'  for  estimated  profit,  or  the  advantages  accruing  to  the 
owner  for  the  public  use 71 

Set-off. 

Speculative  advantages  or  disadvantages,  independent  of  the  intrinsic 
value  of  the  property  from  the  improvements,  are  a  matter  of  set-off 
against  each  other,  and  do  not  affect  the  dry  claim  for  the  intrinsic 
value  of  the  property  taken 71 

Just  Compensation. 

As  the  owner  of  the  land  has  the  right  to  demand  pay  for  that 
taken,  notwithstanding  that  the  use  to  which  it  may  be  put,  may 
greatly  enhance  the  value  of  the  remaining  land,  he  cannot  be  allowed 
to  avail  himself  of  this  enhancement  to  increase  the  value  of  that  for 
which  the  public  is  required  to  pay 71 

Killing  Stock— Burden  of  Proof. 

While  the  onus  was  on  the  appellant,  it  offered  no  evidence  to  show 
how  the  mule  was  killed  or  why.  The  jury  had'  the  right  to  infer  from 
the  facts  proven  by  appellee,  that  ordinary  care  might  have  avoided  the 
accident. 204 

Tascation  for  Local  Parpoaes— General  Laws. 

Railroads  are  not  legitimate  subjects  of  local  taxation  under  the  general 
laws  of  this  State 185 

REPLEVIN. 
Order  of  Delivery — Specific  Personal  Property— Damages  for  Detention — ^Time 
of  Assessment. 

A  fair  and  equitable  construction  for  directions  to  assess  damages  for 
detention  of  personal  property,  requires  that  the  assessment  should  embrace 

the  entire  detention,  preceding  the  trial 251 

Instruction. 

An   Instruction   predicated  upon   this  rule   "that   the  jury   should   find 

for  the  plaintiff  damages  for  the  detention  of  the  horse,  for  the  time  so 

detained,  both  before  and  after  institution  of  the  suit,"  held  not  erroneous. 

251 

REMOVAL  OP  CAUSE. 
Petition  for  Removal  Filed— Proceedings  in  State  Court  to 
to  File  Copy  of  Record  in  United  States  Court. 
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REMOVAL  OF  CAUSE— Continued. 
After  the  filing  of  a  petition,  for  removal  to  the  United  States  Court, 
properly  verified,  farther  proceedings  in  the  State  Court  should  cease 
and  not  be  resumed  until  a  certificate,  from  the  Federal  Court  stating 
that  the  petitioner,  has  failed  to  file  a  copy  of  the  record  in  that  Court, 
is   produced. 261 

Courts— 'Motion  to  Transfer  Cause— Waiver. 

A  motion  to  transfer  a  cause  to  the  equity  docket  is  waived,  where 
at  a  subsequent  term,  the  parties  appeared  and  a  jury  sworn  without 

objection  from  either  party 518 

Removal  of  Cause  in  State  Court 

Motion  to  remand,  must  be  made  or  objection  is  waived 601 

SALES. 
Contracts— Actions  On — ^Reply— Conditions  Precedent. 

The  appellant  brought  this  action  on  a  contract  for  the  purchase  of 
a  lot  of  mules  from  appellee  for  which  he  agreed  to  execute  his  note 
without  alleging  that  he  had  performed  his  part  of  the  contract.  Held, 
that  the  court  should  have  instructed  the  jury  to  find  for  the  defendant 
as  the  pleadings  authorized  a  judgment  in  his  favor 260 

Personal  Property — ^Possession  Retained — ^Attachment. 

A  sale  of  lumber,  and  possession  retained  by  the  vendor,  is  not  a  valid 
sale  so  as  to  defeat  the  attachment  of  a  subsequent  creditor 330 

Conditional — ^Delivery  of  Property  With  Reservation. 

Delivery  of  whisky  to  a  warehouseman,  with  an  agreement  to  pay  60 
cents  per  gallon  and  the  vendor  to  have  half  the  profits  over  and  above  that 

sum,  is  held  to  be  a  conditional  sale,  with  an  equitable  interest 216 

Liability  For  FaUure  To  SeU  At  Highest  Market  Price. 

The  assignee  of  an  interest  in  whisky  stored  in  a  warehouse,  is  entitled 
to  receive  the  benefits  of  the  highest  market  rate  offered  for  the  goods, 
on  a  bona  fide  bid,  therefor 216 

Same. 

A  warehousemflui,  holding  goods  on  a  conditional  sale,  offered  whisky 
on  hand,  on  October  15,  for  $1.60  per  gallon.  Asked  to  send  samples  for 
inspection  and,  on  receipt  of  same,  the  purchaser  wired  acceptance.  The 
warehouseman  reported  a  prior  sale,  ten  days  before,  at  $1.20  per  gallon. 
Held,  that  he  was  liable  to  the  assignee  of  the  original  vendor  for  the 
differenre  in  price  of  the  two  offers 216 

SET-OFF  AND  COUNTER-CLAIM. 
Executors  and  Administrators — ^Judgment. 

In  an  action  by  an  executor  on  notes,  a  judgment  on  a  set-off  should 
be,  to  be  levied  of  assets  which  might  come  into  the  hands  of  the 
executor  to  be  administered 383 

Judgment  de  bonis  propriis. 

To  authorize  a  judgment  de  bonis  propriis,  against  an  executor,  the 
answer  must  allege  assets  in  his  hands  to  be  administered,  and  that 
the  executor  has  been  guilty  of  a  devastavit 383 

Evidence  of  Payment  For  Intestate. 
Payment  of  judgments  enjoined  by  an  intestate,  must  be  shown  by  proper 
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SETOFF  AND  CX)UNTER<:iAIM— Continued, 
evidence  to  have  been  made  with  the  consent  of  intestate,  or  by  his  .request, 
or  that  they  were  debts  the  payer  was  legally  bound  to  discharge 383 

Action  On — Claim  For  Damages — Contracts  of  Builders. 

Though  a  plaintiff  may,  under  Civil  Code,  sections  38  and  126,  sue 
defendants  jointly  or  severally,  a  claim  for  damages  presented  by  a  counter- 
claim, for  defective  work,  is  not  a  right  of  action  in  either  of  them 
separately,  but  jointly 410 

Parties — ^Demurrer. 

The  counter-claim  as  pleaded  by  one  defendant  alone,  was  not  main- 
tainable, it  not  being  a  complete  cause  of  ^ction  in  favor  of  the  party 
pleading  it,  and  the  demurrer  should  have  been  sustained 410 

Dismissal  of  Action — ^Effect  on  Set-off. 

As  appellant  had  dismissed  his  action  on  a  note  to  which  appellee  had 
pleaded  a  set-off,  there  was  then  no  suit  pending  between  the  parties,  the 
appellee  could  not  proceed  with  the  trial  as  to  her  seD-off. 701 

Abandonment — ^Work  Incompleted. 

Where  cui  abandonment  of  a  contract  for  work  to  be  performed,  is 
shown,  if  the  owner  suffers  loss  thereby,  he  is  entitled  to  show  same  as 
a  set-off  to  the  claim  of  the  creditors  of  the  contractor,  for  the  unpaid 
balance  due lOS 

Provifldons  In  Charter  of  Railroad  Company,  For. 

Damages  occasioned,  danger  of  fire,  injuring  of  stock,  inconvenience 
of  hauling  across  the  track,  and  discomfort  by  passing  trains,  are  conse- 
quential, and  are  off-set  by  the  provisions  in  the  charter  of  a  railroad 
company,  providing,  "advantages  to  such  residue  of  property  to  be  derived 
from  the  building  and  operating  of  said  road  by,  through  or  near  such 
residue."    71 

SHERIFFS  AND  CONSTABLES. 

Attorney    and    Client — ^Assignment    of    Execution    By    Attorney    Without 
Authority— On  Collection  Should  Pay  To  Original  Owner  of  Execution. 

Where  an  attorney  transfers  his  clients'  execution  without  authority, 
the  sheriff  who  collects  same  is  liable  to  the  original  owner  for  the 
amount 671 

Orer-Payment  of  Creditor — ^Responsible. 

Where  a  sheriff  over-pays  one  of  several  execution  creditors  and  the 
money  realized  from  the  sale  is  not  sufficient  to  satisfy  all  the  exceptions 
he  ifi  responsible  to  the  other  creditors  in  proportion  to  the  amount 
over-paid 634 

Execution — ^Levy  On  Personal  Property— Negligence  In  Levying  Property  In 
Hands  of  Defendant. 

If  a  sheriff  permits  the  defendant  to  retain  personal  property  on  which 
an  execution  has  been  levied  and  the  same  is  thereby  lost,  he  is  re- 
sponsible to  plaintiff  for  the  value  of  the  property 670 

Executions — Senior  and  Junior — Levy  Priority — ^Application  of  Proceeds   of 
Sale — ^Apportionment — ^Responsible  for  Error. 

The  law  requires  the  sheriffs  shall  first  satisfy  the  scire  facias  which 
oomes  first  to  his  hands,  and  when  two  or  more  executions  come  to  his 
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SHERIFFS    AND   CONSTABLES— Continued, 
handa  at  the   same   time  he   shall  apportion  the   sum  made   among  the 
several  executions  aooording  to  the  amount  realized 634 

Sama 

If  a  sheriff  undertakes  to  nutke  what  in  his  judgment  is  an  equitable 
apportionment  between  execution  creditors  he  is  liable  on  his  special  bond 
for  error. 634 

Officen-^Sale  of  Office. 

A  contract  between  a  sheriff  and  constable  reciting  "that  the  fees  and 
emoluments  of  the  said  office  of  sheriff,  arising  and  which  have  arisen, 
etc.,  amount  to  more  than  $700.00,  which  Sharp  (constable)  is  to  retain 
for  his  service  except  $700.00  to  be  paid  Harper  $350.00  December  25, 
1863,  and  $360.00  December  25,  1864;  hdd  to  be  a  sale  and  deputation  of 
the  office  of  sheriff,  and  void  as  to  that  amount 80 

Official  Bond— Failure  of  Commissioner  To  Settle— Risk  of  Sureties  Increased 
By  Order  of  Court. 

A  mere  omission  of  the  court  of  officers  whose  duty  it  is  to  require 
collectors  of  public  dues  to  make  regular  settlements  and  to  account 
promptly  for  the  public  moneys  in  their  hands,  will  not  of  itself  discharge 
the  sureties  of  the  collector  from  liability,  but  the  sureties  do  not  agree 
to  b^  responsible  for  the  funds  retained  in  the  hands  of  their  principal 
under  orders  of  the  court 245 

Liability  of  Surety— Acceptance  of  List  of  Tax-Payers— Waiver. 

The  acceptance  of  the  list  of  tax-payers,  by  the  sheriff,  though  not 
delivered  in  ten  days  after  execution  of  his  bond,  hM,  to  be  a  waiver 
of  the  time  of  delivery 138 

Liability   of   Deputy   For   Money  Collected— Coincidence   of   Payments  By 

Checks,  and  Receipts  Given.  231 

(See  also  volume  3  Kentucky  Opinions,  page  316). 

STATES. 

The  Legislature  nuty,  at  its  will  change,  modify  or  repeal  the  Statutes  of 
Limitation,  so  that  it  does  not  change  or  injuriously  affect  vested  rights.. 602 

STREAIdS. 
Boundaries — Accretion. 

The  doctrine  of  accretion,  as  decided  in  3  Bush,  3  Bibb  (Yoder  v.  Swope 
and  Hardin  259),  is  not  applicable  to  small  streams  and  branches,  but  to 
navigable  streams,  and  a  deed,  "bounding  on  the  creek,"  etc.,  means  to  the 
edge  of  the  creek  and  not  the  center 524 

STREET  IlilPROVEMENTS. 

Highways — ^Regrading  and  Filling. 

Property  owners  cannot  be  held  liable  for  a  claim  for  regrading  and 
filling  a  street,  where  the  claim  embraces  work  done  in  excess  of  that 
authorized  by  the  original  ordinance 3G 

Same. 

Nor  under  neither  of  the  acts  of  February  24,  1865,  and  of  1867,  is  the 
owner  liable,  where  he  not  only  received  no  benefit  from  the  street 
improvement,  but  is  damaged  thereby 36 
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STREET   IMPROVEMENTS— Continued. 
Municipal    Corporations — Subdivision    For    Purpose    of    Assessment — ^Equal 
Burden  On  Abutting  Property. 

The  right  of  a  city  to  levy  a  tax  on  property  fronting  on  a  street 
not  being  questioned,  the  town  council  has  tiie  right  to  sub-divide  the 
street,  being  improved,  by  certain  cross  streets,  so  as  to  form  the  lot 
owners  into  a  defined  square  or  sub-division,  or  quasi  community  for  the 

purpose  of  specific  local  taxation 183 

STREET  RAILWAYS. 
Negligence — ^Action  For  Damages — Compromise— Notes  For  Damages — ^Power 
To  Issue— Ratification  By  Stockholders. 

The  appellee  brought  an  action  against  the  appellant  for  injuries  sus- 
tained on  its  street  railway.  The  agent  and  superintendent  compromised 
the  suit  and  issued  the  company's  notes  for  the  amount  of  damages  agreed 
upon.  The  stock-holders  of  appellant  ratified  the  acts  of  the  superin- 
tendent in  settling  the  suit  and  issuing  notes  to  appellee  for  the  amount 
of  damages  agreed  upon.  In  this  action  on  the  notes  the  appellant  con- 
tends that  there  is  no  consideration  for  the  notes  and  that  they  were 
issued  without  the  authority  of  the  company.  Held,  that  the  settlement 
of  the  damage  suit  is  a  good  consideration  for  the  notes  and  the  ratific-x- 
tion  of  the  superintendent's  acts  in  the  premises,  though  informal,  was 
sufficient  to  bind  the  company 197 

SUBROGATION. 
Principal  and  Surety — Fraudulent  Conveyance. 

A.  made  a  mortgage  to  B.  to  indemnify  him  as  surety  on  a  replevin 
bond,  and  also  included  in  the  mortgage  other  debts  due.  In  an  action 
to  set  aside  the  mortgage  as  a  preference,  the  principal  in  the  replevin 
is  not  subrogated  to  the  rights  of  the  judgment  creditor  that  would  give 
him  priori^  over  other  creditors  since  there  had  never  existed  a  lien  in 
favor  of  the  judgment  creditor 508 

Equity — Right  of  Co-Owner  To  Improvements — Of  Creditors. 

Equity  will  give  a  co-owner  a  right  in  a  partition  proceeding,  to  the 
exclusive  use  of  valuable   and  lasting  improvements   made   thereon,   and 

the  creditors  of  such  owner  would  be  subrogated  thereto 67 

Same. 

This  could  not  be  defeated  because  the  co-owner  had  used  the  whole 
interest,  without  payment  of  a  rental.  The  other  owners  could  only  prove 
their  claims  in  the  proceedings,  like  other  creditors 67 

TAXATION. 
Appeals  From — ^Jurisdiction. 

Under  a  sale  for  taxes,  of  personal  property,  no  appeal  lies  under  Civil 
Code,  section  16,  where  the  amount  involved  is  less  than  the  statutory 
amount 567 

fiailroads — ^For  Local  Purposes — General  Laws. 

Railroads  are  not  legitimate  subjects  of  local  taxation  under  the  general 

laws  of  this  State 185 

Municipal  Corporation,  Extending  Corporate  Limits. 

Wilson's  land  was  separated  from  the  built-up  portion  of  a  town  by 
a  creek  over  which  no  crossing  was  erected,  and  during  several  months  of 
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TAXATION— CJontinued. 
the  year,   oould  not  be   crossed  on   foot.     Only   three  families  lived  on 
this  side  of  the  creek,  and  no  improvements  or  streets  were  oonstnicted. 
Held*  not  to  be  liable  for  city  taxation  under  an  act  taxing  farm  lands  in 
the  corporate  limits 64 

tfnnicipal  Corporation — Ordinance. 

The  ordinance  providing  for  taxing  farm  lands  within  the  corporate 
limits  of  a  town  extending  for  a  long  distance  beyond  the  resident  section 
is  held  in  violation  of  the  spirit  of  the  constitution,  and  void. 64 

TENDER. 
"Wlien  Not  Regarded  as  Payment 

A  tender  of  the  residue  of  goods  purchased  but  not  received,  cannot 
be  regarded  as  a  payment,  though  they  were  afterwards  sold  by  the 
assignee  and  the  proceeds  applied  to  the  payment  of  other  creditors, 
appellants  only  receiving  their  ratable  portion 2^(9 

TRIAL. 

Assault  and  Battery — Condnding  Argument  by  Attorney— Burden  of  Proof. 

An  answer  to  an  action  for  assault  admitted  the  same,  but  justified  it 

upon  the  ground  that  it  was  done  in  defense  of  his  son,  who  had  been 

assaulted  by  plsiintiff.     Hdd,  that  as  the  defendant  had  the  burden  of 

proof,  he  wias  entitled  to  the  conduding  argument  to  the  jury 466 

Arrest  of  Judgment.  • 

A  judgment  of  conviction  in  a  criminal  case  can  be  arrested  only  because 
the  indictment  does  not  charge  facts  constituting  a  public  offense  within 
the  jurisdiction  of  the  court 646 

Same. 

Ordinarily  actions  do  not  stand  for  trial  at  the  term  of  the  court  at 
which  a  mandate  of  the  Appellate  Court,  reversing  a  former  judgment 
in  the  case,  is  filed 23 

Process. 

Nor  can  a  decree  thereon,  in  the  oourt  below,  be  entered  until  process 
is  served  on  the  litigants 23 

Instructions — ^Reasonable  Doubt. 

An  instruction  by  the  oourt  on  reasonable  doubt,  which  calls  the  atten- 
tion of  the  jury  to  the  consequences  resulting  from  acquittal  upon  mere 
light  and  technical  doubts,  not  growing  out  of  the  evidence,  does  not  in 
itself  authorixe  a  reversal   6>>7 

Instructions— Objections. 

To  avail  himself  of  an  error  in  an  instruction,  the  party  against  whom 
it  is  given,  must  object  to  it  when  it  is  offered,  and  if  given,  except  to 

the  ruling  of  the  oourt    249 

Same. 

Where  a  litigant  asks  for  an  instruction,  which  is  given  by  the  oourt, 
he  cannot  afterwards  complain,  although  it  is  erroneous 249 

Duties  of  the  Court — ^Jury. 

Section  34  of  the  Civil  Code  makes  the  jury  the  triers  of  questions  of 
fact,  but  it  does  not  take  away  from  the  judge  the  right  to  determine 
whether  or  not  any  fact  conducing  to  establish  the  cause  of  action,  or 
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the   grounds   of   defense,    has    been   proyed.     This   should   be    determimid 
by   hia   instructions    442 

Sufficiency  of  Stimmons. 

In  ease  where  a  summons  is  served  20  days  before  the  commencement  o5 
the  term  at  which  a  judgment  is  rendered,  held  that  plaintiff  was  justly  en- 
titled to  a  trial,  unless  there  was  an  issue  of  fact  made  by  his  pleadings..236 

Tnmsfer  from  Common  Law  to  Equity  Docket— Chancellor  Takes  Place  of 

Jury- 
Where  a  cause  is  transferred  from  the  common  law  to  the  equity  docket, 
the  party  making  the  motion  must  be  held  to  have  consented  that  the 
chancellor  shall  take  the  place  of  a  jury 678 

TRESPASS. 
Damages — ^Possession  as  a  Trespass. 

Where  a  railroad  company  claimed  land  in  controversy,  as  a  part  of  its 
depot  grounds,  and  under  such  claim  was  actually,  at  the  time  the  fence 
was  erected,  applying  the  grounds  to  the  general  uses  and  purposes  of 
a  depot,  this  in  law  amounted  to  such  a  possession  as  would  prevent  a 
recovery  for  trespass 471 

Original  Trespasser — Conversion  by  Another— Damages— Joint  Liability. 

The  party  who  receives  property  wrongfully  taken  by  another  and 
converts  same  to  his  own  use  is  not  a  joint  trespasser,  and  is  therefore 
not  responsible,  for  damages,  as  an  original  trespasser 269 

Misnomer — ^Execution. 

The  frame  of  a  press,  levied  on  by  a  constable,  calling  it  a  washstand,  and 
sold  for  benefit  of  defendant,  cannot  constitute  a  trespass 41 

TROVER  AND  CONVERSION. 

Failure  of  Jury  to  Comply  with  the  Law— Court  Cannot  Assess  Damages. 
In  the  absence  of  a  literal  or  substantial  compliance  with  the  law  on 
the  part  of  the  jury,  the  court  cannot  assess  damages 281 

• 

TRUSTS. 
Deeda— Tmsts  Created. 

A  recital  in  a  deed,  which  is  in  fee  simple,  that  the  consideration  of 
$1,700.00  of  'the  money  for  the  land  was  an  advancement,  held  not  evi- 
dence sufficient  to  create  a  trust  in  the  land,  or  the  money,  for  the  benefit 
of  the  wife  of  the  vendee  479 

Estates  Tail — Devise— Mutual  Exchange. 

A  devise  of  lands  was  made,  in  trust  for  the  devisees  and  their  children 
during  their  lives,  with  power  of  sale  by  the  trustee  for  re-investment,  etc. 
Heldy  to  authorize  a  mutual  exchange  of  the  separate  interests  between 
the  devisees    363 

Re-investment. 

A  re-investment  of  a  surplus  for  one  of  the  devisees,  through  her  hus- 
band as  trustee,  held  not  improper   363 

Fiduciaries  Entitled  to  Compensation. 

Where  a  fiduciary  faithfully  performs  the  duties  of  a  trust,  and  there 
is  no  want  of  zeal  or  ability,  he  is  entitled  to  a  reasonable  compensation 
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for  the  purchase  and  preservation  of  an  estate  of  infants 207 

Fiduciaries  Not  Bound  to  Provide  Fnnds  to  Protect  the  Estata 

Where  a  sale  of  infants'  lands  are  ordered,  their  trustee  is  not  bound  to 
individually  provide  funds  with  whiph  to  better  protect  their  interest,  a 
selection  by  him  of  their  father  to  purchase  the  estate  on  time,  is  a  suf- 
ficient compUanoe    207 

Guardian  and  Ward — ^Purchase  of  Property  by  Guardian. 

The  purchaser  of  property  by  a  guardian,  in  which  his  wards  claim  an 
interest,  is  held  to  enure  to  the  benefit  of  said  wards,  though  the  deeds 
be  taken  in  the  name  of  the  guardian  individually 163 

Judicial  Sales — ^Pnrcliase  by  One  for  Another  a  Trust  Results. 

When  a  party  purchases  land  at  a  judicial  sale  with  the  understanding 
that  he  is  to  hold  it  for  another,  he  holds  the  land  in  trust  for  the  benefit 
of  the  other  670 

Implied— Creation  of  by  Act  of  Holder. 

An  implied  trust,  of  funds  coming  into  a  person's  hands,  may  be  made, 
by  his  acts  in  using  the  funds  on  his  own  volition,  to  improve  property 
of  his  wards   421 

Resulting — ^Parol  Agreement  for  Purchase  of  Land — ^Entry  and  Occupancy. 
A  tract  of  land  was  entered  by  three  patentees,  but  the  patent  was 
issued  in  the  name  of  only  one.  Dudd  entered  on  and  used  one-third  of  the 
land,  for  some  forty  ^ears  without  interruption.  Held,  that  a  trust 
resulted  to  him  in  one-third  of  the  land  and  his  entry  regarded  as  an 
appropriation,  with  the  assent  and  approbation  of  appellee >7 

TORT. 

Pleading — Action  for — ^Misjoinder. 

A  petition  was  filed,  setting  out  both  an  action  on  the  case  for  conse- 
questial  damages,  and  against  the  bond,  for  a  wrongful  levy,  after  attach- 
ment issued.  An  amended  petition  was  filed,  asking  judgment  on  the  bond 
alone.  Held,  that  as  the  original  petition  sued  for  the  tort  as  well  as  for  the 
breach  of  contract,  the  filing  of  the  amended  petition  some  time  afterwardi;, 
was  not  the  commencement  of  the  action  for  tort,  and  limitations  did 
not  apply    510 

Contracts — ^Ddivery  of  Personal  Property— Possession  Passes  with  Title— Re- 
sumption of  Possession — ^Tortious. 

The  possession  was  to  pass  with  the  title,  and  that  when  the  tobacco 
was  received  and  weighed  by  January  &  Son,  the  right  of  Newcomb  to 
control  it  ceased.  Held,  that  in  such  a  state  of  case,  the  resumption  of 
the  possession  of  tobacco  was  a  tortious  seizure  by  Newcomb,  and  the 
value  of  the  same  at  the  time  of  the  seizure  constituted  the  amount  of 
the  set-off  against  the  contract  price    699 

TURNPIKES. 

Coxporations — ^Turnpike  Company — Subscription  to  Capital  Stock— Conditions 
as  to  Use  of  Money  Subscribed. 

Appellee  upon  a  return  of  nulla  bona  on  an  execution  against  the 
Mazville,  &c.,  Turnpike  Ck>mpany  brought  this  suit  in  equity,  making 
appellants  defendants  as  garnishees,  and  calling  on  them  to  state  what 
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amount  they  owed  on  their  subscription  to  the  capital  stock  in  the  com- 
pany. They  answered,  and  denied  they  owed  anything,  as  their  subscription 
of  given  amounts  of  stock  were  conditioned  that  it  was  to  be  laid  out 
upon  that  division  of  the  road  on  which  they  lived,  and  that  the  appellee 
was  a  oontractor  on  another  division,  and  they  denied  the  right  to  appro- 
priate their  subscription  otherwise  than  upon  the  condition  set  out.  These 
alle^tions  were  not  denied.  Held,  that  as. the  road  company  could  not 
sue  and  receive  of  the  garnishees  the  amounts  of  their  various  subscrip- 
tions to  be  laid  out  on  other  divisions  of  the  road,  so  a  contractor  on 
such  other  division  could  not  recover  from  them 4Z 

Cmintiefl — Subscription  to  Capital  Stock  in  Turnpike  Company. 

By  an  act  of  the  General  Assembly,  the  judge  of  Nicholas  county  was 
empowered  to  make  subscription  to  the  capital  stock  of  turnpike  companies, 
"provided  that  such  subscription  shall  not  be  made  until  said  court  shall 
be  satisfied  that  an  amoimt  of  capital  stock  sufficient  to  complete  each  mile 
of  road  to  which  such  county  subscription  applies  has  been  taken  by 
private  subscription."  Held,  that  the  language  of  the  statute  is  clear,  explicit 
and  non-mistakable.  It  is  an  indispensable  prerequisite  that  the  court  shall 
be  satisfied,  that  the  amount  of  stock  sufficient  with  the  aid  of  the  county 
subscription  to  complete  each  mile  to  which  such  county  subscription  applies, 
has  been  taken  by  private  subscriptions,  before  such  subscription  is 
valid 684 

Instnicticm. 

While  a  turnpike  company  may  be  guilty  of  not  protecting  its  bridge- 
ways  with  side  bars  as  a  protection,  and  the  plaintiff  did  by  driving  care- 
lessly is  injured  by  precipitation  over  same,  an  instruction  predicated  on  the 
liability  of  the  defendant  for  not  keeping  same  in  good  repair  is  mislead- 
iag  and  erroneoos  92 

USE  AND  OCCUPATION. 
Co-Tenancy — ^Estoppd  to  Claim  Rent. 

Where,  by  the  terms  of  a  deed,  a  house  was  divided  equally  between 
the  claimants  at  the  time  the  deed  was  given  to  use  by  two  families,  a  sub- 
sequent action  cannot  be  maintained  to  recover  for  use  of  a  portion  of  the 

house  which  was  vacant  at  the  date  of  the  deed 400 

Partnership— Purchase  of  Property. 

A.  and  6.  made  a  purchase  of  a  parcel  of  land,  one  day  before  a  part- 
nership was  formed,  and  the  purchase  price  went  in  as  part  of  their  sub- 
scription to  the  partnership.  No  deed  of  transfer  was  made  to  the  firm. 
The  partnership  company  exercised  control  over  and  erected  a  mill  on  the 
property.  The  original  purchasers  made  one  or  two  attempts  to  sell  the 
property  as  individuals.  Held,  that  in  a  contest  over  the  sale  of  the  property 
at  a  loss,  it  should  be  borne  by  the  firm,  and  not  by  the  individuals. .  .41S 

VENDOR  AND  PURCHASER. 
Assignihent  of  Title  Bond— Liability  of  Assignor. 

The  assignor  of  a  bond  for  title  is  not  liable  thereon,  until  the  assignee 
has  by  due  diligence  prosecuted  a  suit  against  the  obligor  in  the  bond, 
or  his  represents tive  and  has  failed  to  procure  a  conveyance. 'S,i*» 
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Pnrchaser  Hnst  Look  to  Immediate  Vendor  on  Warranty— Notice  of  Balance 
of  Pnrchaae  Honey  Due , 647 

Courts— Correction  of  Error  in  Deeds. 

After  title  to  land  sold,  has  been  corrected  by  court  proceedings,  it  is  not 
error  to  require  the  vendor  to  convey  the  land,  acknowledge  the  deed,  and 
deposit  same  for  record,  instead  of  first  producing  it  to  the  court  for 
inspection   353 

Fraudulent  Conveyance. 

4.  vendor  held  possession  of  property  until  his  death,  when  his  adminis- 
trator took  possession  of  it.  Hdd,  that  the  fact  that  the  title  may  have 
been  originally  vested  in  another,  for  some  fraudulent  purpose,  was  not  an 
available  defense  to  this  action  between  claimants 362 

Married  Woman's  Power  of  Attorney. 

John  Myers'  title  to  the  land  wcm  perfect  and  complete,  as  the  record 
shows,  and  the  only  question  presented  is,  Did  Mrs.  Joyce,  the  mother  of 
appellee,  divest  herself  of  her  title  to  her  undivided  interest  in  this  land 
previous  to  her  death.  The  power  of  attorney  signed  by  her  was  never 
acknowledged  or  recorded.  Held,  that  as  the  power  of  attorney  signed  by 
her  was  never  acknowledged  or  recorded,  she  was  incapadtated  by  reason 
of  her  coverture  from  making  any  sale  or  conveyance  of  her  land 687 

Divorce— Acquiescence— Bstoppd. 

The  grounds  of  defense  is,  that  Mrs.  Joyce,  after  the  divorce  from  her 
husband,  by  mere  acquiescence  upon  her  part  in  permitting  the  purchaser  to 
take  possession  of  this  land  was  estopped  from  asserting  claim  to. the  prop- 
erty. Held,  that  mere  acquiescence  on  the  part  of  one  having  title  to 
land  is  insuflScient  to  divest  the  owner  of  his  right  to  it 687 

Pnrcfaase  at  Sheriff's  Sale. 

Under  a  contract  for  the  sale  of  land,  the  vended  took  possession,  and 
held  the  same  about  two  years,  the  residue  of  the  purchase  money  being  un- 
paid. There  was  then  levied  on  the  land  an  execution  against  the  vendor, 
the  land  sold,  the  equity  of  redemption  levied  on  and  sold,  all  of  which  was 
bought  by  the  original  vendee.  Hdd,  in  an  action  on  the  original  notes,  the 
vendee  could  not  claim  under  the  purchase  at  the  sheriff's  sale,  and  defeat 
ihe  lien  notes.  All  that  was  taken  by  the  sheriff's  sale  was  the  right  to  have 
the  money  so  paid,  refunded  by  crediting  the  notes  with  the  amount... 526 

Partial  Payments — Sale  Under  Lien. 

Notes  for  purchase  money  was  given  in  small  installments.  In  a  suit 
of  foreclosure,  hdd  that  the  defendant  is  not  required  to  raise  all  the 
money  on  the  notes  not  due,  and  the  sale  could  only  be,  for  the  one  not^, 
subject  to  the  lien  for  the  purchase  money  not  due 517 

Improvements— Harried  Woman's  Title  Bond. 

Where  improvements  are  made  on  land  under  a  title  bond  which  is  void, 
the  assessments  should  be  made  only  to  ameliorate  and  not  for  costs  of 
them,  and  the  material  used  from  land  should  be  deducted,  and  any  im- 
provement made  after  notice  to  stop  should  be  disallowed 1^1 

Same. 

A  married  woman's  title  bond  is  void,  consequently  there  is  no  enfordble 
lien  on  her  land  therefor   ^^^ 
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Hortgage  Lien — ^Notice. 

The  purchaser  of  lands,  being  advised  that  other  parties  held  a  mortgage 
on  the  property,  made  inquiry  of  them  regarding  same,  and  was  informed 
that  the  mortgage  had  been  settled  by  an  arrangement  between  them  and 
the  mortgagor.  Held,  to  operate  as  an  estoppel  of  the  mortgagees  to  fore- 
close their  liens  as  against  the  purchaser  360 

Pleading. 

The  failure  of  the  purchaser  of  the  land  to  rely  upon  this  defense  in  his 
original  answer  to  the  foreclosure  proceedings,  held  not  to  be  a  concession  by 
the  purchaser  of  the  rights  of  the  mortgagees  to  foreclose  their  lien 360 

notice  of  Deraignment  of  Title. 

The  purchaser  of  property,  with  notice  of  the  deraignment  of  title, 
assumes  the  risk  subsequent  thereto   378 

Payment  of  Pnrchase  Honey. 

Nor  can  he  escape  the  payment  of  purchase  money  notes  therefor, 
especially  when  he  refuses  a  rescission  of  the  contract,  and  seeks  to  stand 
on  a  warranty  title  373 

Title  Bond— Payment — ^Warranty  Deed. 

The  vendor  must  present  a  good  and  sufficient  deed  in  compliance  with  his 
title  bond  before  he  can  enforce  the  payment  of  the  purchase  money 201 

Defective  Conveyance— Acquiescence — ^Adverse  Possession — ^Limitation. 

When  land  is  sold  under  a  defective  power  of  attorney,  and  the  vendor 
acquiesces  in  the  transaction  for  more  than  fifteen  years,  during  all  uf 
which  time  the  vendee  has  had  the  actual  possession,  the  Statute  of 
Limitation  presents  a  complete  bar   285 

Rescission — ^Improvements. 

A  purchaser  from  one  holding  lands  in  fee  subject  to  be  defeated  upon  his 
dying  without  issue,  buys  in  good  faith  and  is  entitled  to  recover  improve- 
ments just  the  amount  the  land  was  enhanced  in  value  at  the  date  of  suit  of 
the  heirs,  he  being  liable  for  rent,  beginning  at  the  same  time 534 

Bond  for  Title — Sale  of  Land — ^Rescission  of  Contract! 

Interest  not  allowed  for  longer  time  than  contract  authorized.  Purchase 
not  bound  to  accept  deed,  different  from  contract  he  made '.  .678 

Lien  in  Deed — ^Non-Production  of  Notes. 

Though  a  lien  be  reserved  in  a  deed  for  unpaid  purchase  money,  the  non- 
production  of  notes,  or  showing  as  to  their  existence,  for  more  than  20 
years,  held  sufficient  to  authorize  cancellation  of  lien. 318 

Pnrchase  Money  Lien — Failure  to  Comply  With  His  Part  of  Contract — ^Re- 
scission. 

Appellants  sold  to  appellees  a  distillery  on  which  there  was  a  purchase 
money  lien  which  had  to  be  discharged  to  operate  the  distillery.  Appellants 
discharged  half  of  this  lien  and  appellees  owed  them  enough  to  pay  the 
balance.  Held,  that  appellees  had  no  right  to  a  rescission  of  the  contract 
of  purchase  as  they  could  have  applied  the  amount  they  owed  to  the 
discharge  of  the  balance  of  the  lien  263 

Lien  for  Pnrchase  Money — ^Recitals  in  Deed. 

The  recital  in  a  deed,  is  that     said     land  w<as  sold   "for  the  sum  of 
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$1,700.00  to  be  paid  in  hand,  the  receipt  of  which  will  be  fully,  acknowledged, 
when  the  above  amount  is  fully  paid  to  the  order  of  the  first  note.' 
The  vendor  caused  his  vendees  to  execute  to  Ferguron,  their  joint  note 
for  the  sum  of  $1,088.44,  and  to  Denny,  the  appellant  their  joint  note  for 
$300.00.  Denny  brought  this  action  on  his  note  seeking  a  purchase  money 
lien  on  the  land.  Held^  that  neither  the  letter  nor  the  spirit  of  the  statute, 
giving  vendors  a  lien  for  purchase  money  on  land  sold,  was  complied  with 
in  the  execution  of  the  conveyance   187 

Parties  to  Action  Invloving  Unlitigated  Lands. 

Where,  in  a  suit  for  specific  performance  and  an  election  by  a  defendant 
to  pay  pro  tanto  and  accept  such  title  as  his  vendor  had,  before  final  judg- 
ment is  rendered,  all  interested  parties  should  be  brought  before  the  court, 
and  be  made  to  disclose  their  interests 74 

Sale  in  Gross— What  Constitute. 

A  sale  of  land  for  $10,000.00,  of  which  $7,000.00  was  paid  in  cash,  and 
notes  given  for  the  balance,  was  made,  the  quantity  not  being  stated  in 
the  deed,  nor  description  given  by  metes  and  bounds,  but  only  designated  hv 
name,  and  reference  to  the  title  papers  under  which  it  was  held.  This  suf- 
ficiently identified  the  land.  Hdd,  to  be  a  sale  in  gross,  and  not  by  the  acre., 
though  the  vendee  claimed  it  was  represented  to  contain  800  acres 453 

Same. 

Evidence  showed  that  while  the  parties  were  negotiating  the  deal,  the 
vendor  expressed  the  belief  that  the  land  contained  over  800  acres;  stating 
at  the  same  time  his  reasons  for  so  believing  which  do  not  appear  to  have 
been  of  a  very  convincing  or  assuring  character,  nor  such  as  may  led  him  to 
misapprehend  the  real  quantity  of  the  land.  Held,  not  to  constitute  fraud  .'r 
mistake,  where  it  is  shown  the  land  contained  only  587  acres;  this,  as  to  a 
matter  of  opinion  and  fact,  being  open  to  inquiries  by  both  parties,  and  in 
respect  to  which  neither  party  can  well  be  presumed  to  have  been  misled..453 

R«8ci88ion — ^Rents  and  Profita. 

After  a  conveyance  had  been  ordered  cancelled  by  the  court,  by  reason 
of  undue  influence  in  the  procurement  thereof,  the  original  vendor  volun- 
tarily surrendered  the  use  of  the  land  to  the  vendee  during  the  time 
of  the  litigation.  Held,  that  he  must  be  considered  as  acquiescing  in  the 
tr&Jisaction,  and  cannot  be  allowed  to  claim  rents,  up  to  the  time  of  bring- 
ing the  action  to  rescind  the  deed    41^ 

Parol  Agreement  for  Rescission. 

Evidence  of  a  parol  agreement  for  the  sale  of  land,  or  promise  that  the 
vendor  should  have  the  land  back,  by  refunding  the  purchase  price,  with  in- 
terest, is  not  such  an  agreement  or  contract  as  can  be  enforced,  under 
the  statute  240 

Evidence  of  Title. 

Evidence  examined,  and  held  to  justify  the  judgment  of  the  lower  court 
passing  title  to  land  in  controversy 4fi4 

Pleadings— Amended  Petition  and  Answer— Burden  of  Proof 596 

Contract  for  Sale  of  Land. 

Where  a  contract  in  parol  is  made  for  the  sale  of  land,  by  the  vender, 
redeeming  two  tracts,  if  one  of  them  be  subsequently  redeemed  by  an  agent 
of  the  vendor  at  his  instance,  this  will  not  void  the  redemption  of  the  other 
by  the  original  vendee  nor  affect  his  contract  of  purchase 02 
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VENUE. 
Change  of — Waiver  of  Objection. 

Appellant  was  in  court  at  the  time  the  order  was  made  changing  the 
venue  and  did  not  object,  and  after  the  venue  was  changed,  filed  an  amended 
petition  and  had  orders  made  in  the  case  which  must  be  regarded  as  a 
waiver  of  any  irregularity  in  the  order  changing  the  venue 697 

WAR. 
Military  Authority. 

One  taking  property,  without  compensation  to  the  owner,  acting  under  a 
superior  offlxser,  cannot  excuse  himself  on  the  ground  that  he  was  acting  in 
obedience  to  orders  actual  or  constructive,  unless  it  was  under  coercion. .  .575 

WAREHOUSEMEN. 
A  warehouseman,  holding  goods  on  a  conditional  sale,  offered  whisky 
on  hand,  on  October  15,  for  $1.50  per  gallon.  Asked  to  send  samples  for 
inspection  and,  on  receipt  of  same,  the  purchaser  wired  acceptance.  The 
warehouseman  reported  a  prior  sale,  ten  days  before,  at  $1.20  per  gallon. 
Held,  that  he  was  liable  to  the  assignee  of  the  original  vendor  for  the 
difference  in   price  of  the  two  offers 216 

Factors  and  Brokers. 

In  the  absence  of  an  agreement  or  proof  as  to  expenses,  advance,  interest, 
etc.,  a  warehouseman  can  only  charge  for  legitimate  storage,  and  a  com- 
mission for  selling 216 

WHARFAGE. 
Damages— Regnlationa—Iiistriictioiifl. 

It  is  error  to  submit  to  the  jury,  by  instructions,  In  an  action  for 
damages,  whether  a  boat  of  the  plaintiff  was  moored  to  defendant's  wharf 
"under  the  wharfage  regulations  established  by  the  defendant,"  without 
informing  the  jury  what  those  regnlations  were 293 

WILLS. 
I^zecntor  Demands  Payment  in  Gold — Legal  Tender— Aid  of  Chancellor— Con- 
struing Will. 

The  question  as  to  the  right  of  the  executor  to  demand  of  the  devisees 
I>ayment  in  gold  has  been  settled,  and  he  has  no  right  to  demand  payment 
in  anything  else  than  legal  tender 663 

TJsnal  Payments. 

The  executor  insists  that  the  words  'Svith  usual  payments"  means  such 
payments  as  were  usual  at  the  time  of  the  death  of  the  testator.  The 
devisees  contend  that  these  payments  are  to  be  regulated  by  the  sale  of 
land  at  the  date  of  the  will.  Held,  that  the  intention  of  the  devisor  will 
control  the  decision  of  %he  question  663 

Time  at  Which  Will  Takes  Effect. 

A  will  shall  be  construed  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  shall   appear  by  the  wiH    663 

Interest. 

When  payments  are  given  upon  property,  either  by  will  or  deed,  the 
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WILLS— Continued, 
ordinary  meaning  attached  to  such  language  would  be,  that  the  payments 
were  to  bear  no  interest  • 663 

Election  Between  Devisees. 

Where  devisees  are  made  in  alternative  in  a  will,  and  it  appears  that 
the  party  to  whom  the  devise  is  made,  must  accept  the  one  or  the  other 

but  not  enjoy  both,  then  an  election  can  be  made 66.'^ 

Rejection  of  WilL 

The  devisee  in  a  will  may  reject  its  provisions,  but  when  be  does  so,  his 
rights  under  it  are  gone 66^ 

Devise  Lost  by  Acts  of  Deceased. 

Where  a  devise,  is  left  open  to  a  contingency,  which  may  be  performed  by 
the  testator,  and  he  negligently  performs  it,  by  transferring  the  reversion  i» 
his  own  name,  and  devise  is  null  and  void  as  to  the  other  legatees 21 

Same. 

A  testator  devised  to  his  grand-children  certain  property,  with  a  right  to 
make  other  investments  equal  in  value,  in  lieu  thereof,  for  their  joint  inter- 
est. Afterwards,  he  purchased  lands  with  funds  equal  to  the  amount  of  the 
legacy,  but  took  the  title  in  his  own  name,  and  died  without  making 
further  provision.  Held,  to  render  null  and  void  the  legacy  under  the  will..  21 

Constmction* 

A  clause  in  a  will  "should  any  of  my  children  die  before  they  have 
obtained  21  years  of  age,  or  have  children,  then  their  estate  hereby 
devised,  is  to  be  equally  divided  between  all  my  children,"  held  to  mean 
"children  living  at  the  death  of  the  devisee." 424 

Descent  and  Distribution. 

Under  this  clause,  the  devisee  married  before  she  was  21  years  of  age, 
and  had  one  child,  which  died  a  few  days  before  she  did.  The  husband 
could  not  inherit  or  take  under  the  will,  as  the  estate  descended  to  the 
brothers  and  sisters  of  the  deceased  wife. 424 

Construction. 

The  fact  that  the  testator  devised  to  James  five  dollars  as  his  share  of 
the  estate,  does  not  argue  that  he  no  longer  recognized  him  as  a  child,  nor 
that  he  did  not  intend  him  to  share  equally  with  his  other  children  in  such 
balance  as  might  remain  of  the  special  provision  of  the  wife 602 

Construction— Intention— Dying  Without  Issue. 

"I  give  and  bequeath  to  my  son,  Thomas  Hunter,  under  the  reserves 
contained  in  this  will,  and  after  the  death  of  my  beloved  wife,  the  planta- 
tion whereon  I  now  Uve,  at  the  death  of  his  said  mother,  to  him  and  his- 
heirs  forever.  It  is  also  my  will  and  desire  that  if  either  of  my  children 
die  without  lawfully  begotten  heirs  of  their  own  body,  that  then  in  that 
case,  that  part  of  my  estate  devised  to  them  to  be  divided  between  the 
surviving  children  and  their  heirs  forever."  Held,  that  the  will  vested  in 
the  appellant  an  indefeasible  title  to  the  land 667 

Antipathy  Toward  Children  by  Testator. 

A  petition  attacking  a  will,  charged  that  the  mind  of  the  testator  was 

_ 

not  self -poised  and  deliberate,  but  warped,  biased  and  misled  by  an  msane 
antipathy  as  to  one  of  his  children;  but  contained  no  allegation  that  the 
testator  was  so  far  insane  as  to  render  him  incapable  of  transacting  his 
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WILLS— Oontinued. 
UBual  basineBB.    Held,  in  the  absence  of  conflicting  evidence,  not  to  be  suf- 
ficient to  overcome  the  validity  of  the  will 289 

Legacy— Distribution. 

HeiiB  and  distributees  have  a  right  to  demand  distribution  of  an  estate  on 
the  happenings  of  a  oontingency  contemplated  by  the  testator,  and  such  pay- 
ment would  be  a  liquidation  of  the  executor's  liability  on  account  of  assets. 

321 

Deed — ^reservation  to  control  estate  during  life 691 

Undue  Influence— Improper  Relations — ^Revocation  of  Former  Will 574 

Discretion  of  Executors. 

A  will  gives  executors  a  power,  "all  the  bequests,  devises,  legacies,  etc, 
are  not  to  be  paid  untU  X  X  arrive  at  the  respective  ages  of  30  years."  Held, 
that  the  executors  could  not  withhold  all  the  payment,  at  their  discretion, 
until  the  30-year  age  had  been  reached  by  the  devisees 492 

Life  Estate  with  Remainder  Intei:e6t. 

A  will  providing  "I  beqeauth  to     *     *     •     my  beloved  wife     ♦     ♦     • 

during  her  life,  to  have  and  use  the  same  to  her  own  use,  having  no  legiti- 

.  mate  children,"  followed  by  a  clause  "after  the  death  of  my  wife,  the  estate 

she  leaves,,  to  descend  to  my  granddaughter,"  is  held  to  create  a  life  estate 

only,  though  the  legatee  provided  for,  died  before  the  testator 98 

Devise  Void. 

The  devise  to  the  granddaughter,  by  her  death,  being  void,  the  remainder 
interest  passed  by  the  will  to  the  testator's  brothers  and  sisters 98 

Determinable  Life  Estata 

A  will  provided  that  B.  should  have  an  estate  for  life  in  the  lands 
devised,  determinable  at  the  pleasure  of  B.,  and  that  N.  was  to  have  a 
home  with  B.,  on  the  land  thus  devised,  as  long  as  B.  retained  pos- 
session, and  further  directs  that  if  B.  should  wish  at  any  time  to  give 
up  the  premises,  said  lands  should  be  sold,  and  the  proceeds  divided  among 
the  beneficiaries  named.  Hdd,  to  constitute  a  determinable  estate  by  the 
voluntary  surrender  of  same  by  B.,  but  annexed  no  forfeiture  by  a  refusal 
on  her  part  to  permit  N.  to  reside  with  her 342 

Same. 

Upon  application  by  N.  for  a  residence  with  B.  and  a  refusal  by  B.  to 
permit  such  residence,  an  action  by  N.  could  be  maintained 342 

Dower— Use  to  Wife  for  Life. 

A  will  bequeathing  to  a  wife  certain  specific  personal  property  to  be  by 
her  disposed  of  as  she  may  deem  best,  does  not  give  to  her  an  additional 

dower  interest  in  the  remainder  of  the  personal  property 159 

Devise — Limitation. 

A  devise  to  children,  in  'all  my  estate,  real,  personal  and  mixed,  subject  to 
the  dower  interest  to  my  wife,  as  specified  in  the  second  clause  above,"  held 
to  limit  the  dower  to  the  use  of  the  personal  and  real  property  during  life. 
: 169 

Dower. 

Allowance  to  widow  in  lieu  of  property  required  by  statute,  except  as 
to  that  which  is  exempt 573 
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WORDS  AND  FHBASES. 
Will»— Constniction. 

A  dause  in  a  will  ''should  any  of  my  children  die  before  they  have 
obtained  21  years  of  age,  or  have  children,  then  their  estate  hereby  devised, 
is  to  be  equally  divided  between  all  my  children,"  hdd  to  mean,  "children 
living  at  the  death  of  the  devisee."    424 

WORK  AND  LABOR. 
Inconsistency  of  Pleading. 

New  trial  should  be  granted  on,  when  shown 542 

Acceptance  of  Work  Don«— Imi^ed  Agreement 

When  extra  work  has  been  done  by  a  plaintiff,  which  was  ]iennitted 
by  the  defendant  without  objection,  and  accepted  as  done  in  accordance 
with  his  wishes,  he  will  be  held  liable  therefor,  though  not  provided  for 

in  the  contract  between  the  parties 332 

Instractiona— Sight  of  Recovery. 

An  instruction,  in  an  action  for  work  performed,  restricting  the  plaintiff's 
light  to  recover,  to  the  question  whether  there  was  an  express  agreement 
to  pay  for  all  the  wrok,  and  excluding  the  right  of  recovery  on  an  implied 
liability  to  pay  for  extra  work  which  the  defendant  permitted  to  be 
done  without  objection,  and  accepted,  is  erroneous 352 

f 


I,  J.  Morgan  Chiim,  CJerk  of  the  Oourt  of  Appeals  of 
Kentucky,  certify  that  the  foregomg  opiiiion&  are  tme  and 
correct  copies  of  opinions  in  the  forgoing  cases  as  appears 
from  the  records  now  on  file  in  my  office. 

Given  nndler  my  hand  as  Clerk  aforesaid  this  20th  day 
of  September,  1907. 

J.  MORGAN  CHINN, 
Clerk  of  Conrt  of  Appeals  of  Kentucky. 
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